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(1) The CDC establishes a Loan
Committee in the additional State
consisting only of members who live or
work in that State and that satisfies the
other requirements in
§ 120.823(d)(4)(ii)(A) through (D); or

(2) For any Project located in the
additional State, the CDC’s Board or
Loan Committee (if established in the
CDC’s State of incorporation) includes
at least two members who live or work
in that State when voting on that
Project. These two members may vote
only on Projects located in the
additional State.

§120.839 [Amended]

m 8. Amend § 120.839 by adding the
words “‘or its affiliate(s)” after
“business” in paragraph (a).

m 9. Amend § 120.847 by revising the
third and fourth sentences in paragraph
(b) and adding paragraphs (b)(1) and (2)
to read as follows:

§120.847 Requirements for the Loan Loss
Reserve Fund (LLRF).

(b) * * * For each PCLP Debenture a
PCLP CDC issues, it must establish and
maintain an LLRF equal to one percent
of the original principal amount of the
PCLP Debenture. The amount the PCLP
CDC must maintain in the LLRF for each
PCLP Debenture remains the same even
as the principal balance of the PCLP
Debenture is paid down over time
except that, after the first 10 years of the
term of the Debenture, the amount
maintained in the LLRF may be based
on one percent of the current principal
amount of the PCLP Debenture (the
declining balance methodology), as
determined by SBA. All withdrawals
must be made in accordance with the
requirements of paragraph (g) of this
section. A CDC may not use the
declining balance methodology:

(1) With respect to any Debenture that
has been purchased. Within 30 days
after purchase, the CDC must restore the
balance maintained in the LLRF for the
Debenture that was purchased to one
percent of the original principal amount
of that Debenture; or

(2) With respect to any other
Debenture if SBA notifies the CDC in
writing that it has failed to satisfy the
requirements in paragraph (e), (f), (h),
(i), or (j) of this section. In such case, the
CDC will not be required to restore the
balance maintained in the LLRF to one
percent of the original principal amount
of the Debenture but must base the
amount maintained in the LLRF on one
percent of the principal amount of the
Debenture as of the date of notification.
The CDC may not begin to use the
declining balance methodology again

until SBA notifies the CDC in writing
that SBA has determined, in its
discretion, that the CDC has corrected
the noncompliance and has
demonstrated its ability to comply with
these requirements.

* * * * *

Dated: November 25, 2019.
Christopher M. Pilkerton,
Acting Administrator.
[FR Doc. 2019-26042 Filed 12-3-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 902

[SATS No. AK-007-FOR; Docket ID No.
OSM-2011-0017; S1D1S SS08011000
SX064A000 201S180110; S2D2S
S$S08011000 SX064A000 20XS501520]

Alaska Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment with four exceptions.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are approving, with four
exceptions and six additional
requirements, an amendment to the
Alaska regulatory program (the Alaska
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). The amendment
was submitted by Alaska to address
changes made at its own initiative and
in response to the required program
amendment concerning postmining land
use. Alaska intends to revise its program
to be consistent with the corresponding
Federal regulations and to conform to
the drafting manual for the State of
Alaska.

DATES: Effective January 3, 2020.

FOR FURTHER INFORMATION CONTACT:
Howard Strand, Manager, Denver Field
Branch, Telephone: 303—293-5026.
Email address: hstrand@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Alaska Program

II. Submission of the Proposed Amendment
II. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VI. Statutory and Executive Order Reviews

I. Background on the Alaska Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal

and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, State laws
and regulations that govern surface coal
mining and reclamation operations in
accordance with the Act and consistent
with the Federal regulations. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior approved the Alaska program
effective on May 2, 1983. You can find
background information on the Alaska
program, including the Secretary’s
findings, the disposition of comments,
and conditions of approval of the Alaska
program in the March 23, 1983, Federal
Register (48 FR 12274). You can also
find later actions concerning Alaska’s
program and program amendments at 30
CFR 902.10, 902.15, and 902.16.

II. Submission of the Proposed
Amendment

By letter dated September 8, 2011
(Document ID No. OSM-2011-0017—-
0002), Alaska sent us an amendment to
its program under SMCRA (30 U.S.C.
1201 et seq.). Alaska sent the
amendment to include changes made at
its own initiative and in response to the
required program amendment at 30 CFR
902.16(a)(14), requiring consistency
with the provisions of 30 CFR
816.116(b)(3)(i), concerning postmining
land use. The amendment package
submitted by Alaska primarily concerns
editorial revisions to AK—006—-FOR, an
amendment OSMRE approved after
Alaska’s submission on May 11, 2004,
and revised on April 1, 2005. OSMRE
approved the revised rules in the
Federal Register on November 29, 2005
(70 FR 71383) (Document Identification
Number (Docket ID No.) OSM-2011—
0017-0013).

Alaska explained that the September
8, 2011, proposed revisions were made
at the request of the Alaska Department
of Law, to conform to the State of Alaska
“Drafting Manual for Administrative
Regulations” (17th Edition, August
2007). The provisions of the program
that Alaska submitted for amendment
on September 8, 2011, are: 11 Alaska
Administrative Code (AAC) 90.043(b),
water quality analyses; 11 AAC
90.045(a), (b), (c), and (d), description of
geology; 11 AAC 90.057(a) and (b), fish
and wildlife information; 11 AAC
90.057(c) and 11 AAC 90.423(h), fish
and wildlife information; 11 AAC
90.085(a), (a)(5) and (e), plans for
protection of the hydrologic balance; 11
AAC 90.089(a)(1), construction plans for
ponds, impoundments, dams, and
embankments; 11 AAC 90.101(a)
through (f), subsidence control plans
and the definition of material damage;
11 AAC 90.173(b)(2), eligibility for
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assistance under the small operator
assistance program; 11 AAC
90.179(a)(3), (a)(4) and (a)(5), data
collection that would be covered by the
small operator assistance program; 11
AAC 90.185(a) and (a)(4), applicant
liability under the small operator
assistance program; 11 AAC 90.201(d),
requirements pertaining to incremental
reclamation bonds; 11 AAC 90.211(a),
bond release procedures and criteria; 11
AAC 90.321(d), (e), (), ()(1) and (f)(2),
replacement of water supplies affected
by underground mining activities; 11
AAC 90.323(a) and (c), water quality
standards; 11 AAC 90.323(b), sediment
control measures; 11 AAC 90.325(b) and
(c) and 11 AAC 90.327(b)(2), stream
channel diversions; 11 AAC
90.331(d)(1), sedimentation ponds; 11
AAC 90.331(e), removal of siltation
structures; 11 AAC 90.331(h)(1) and (2),
design of other treatment facilities; 11
AAC 90.336(a), (b)(1) and (2), (f), and
(g), impoundment design and
construction; 11 AAC 90.337(a),
impoundment inspection; 11 AAC
90.345(e), requirements for surface
water monitoring; 11 AAC 90.349,
discharges of water or coal mine waste
into an underground mine working; 11
AAC 90.375(f) and (g), public notice of
blasting; 11 AAC 90.391(n) and (t),
disposal of excess spoil or coal mine
waste; 11 AAC 90.395(a), general
requirements for coal mine waste; 11
AAC 90.397(a), inspections of disposal
areas for excess spoil, underground
development waste or coal processing
waste; 11 AAC 90.401(a)(1), (b), (d), (e),
and (f), construction plans for coal mine
waste refuse piles; 11 AAC 90.407(c)(1)
and (2) and (f), coal mine waste dams or
embankments; 11 AAC 90.443(a)(2),
(k)(2), (1)(2), and (m)(2), requirements
for backfilling and grading; 11 AAC
90.444(a) and (b), requirements for
backfilling and grading where there is
thick or thin overburden; 11 AAC
90.447(c)(1), requirements for auger
mining; 11 AAC 90.461, repeal of
provisions which provided for
rebuttable presumption of causation by
subsidence; 11 AAC 90.461(b) and (b)(1)
through (3), (g) and (g)(1) through (5),
(h) and (h)(1) through (3), (i) and (i)(1)
through (3), (j), (k), and (1)(1) through
(3), subsidence control; 11 AAC
90.491(f)(1), (£)(2)(E), (O(2)(E)(ii), (£)(3),
and (f)(4), requirements for construction
and maintenance of roads; 11 AAC
90.601(h), (i) and (j), definition of and
inspections of abandoned sites; 11 AAC
90.629(a), procedures for assessment
conference; 11 AAC 90.631(a), requests
for a hearing on the fact of a violation
or civil penalty; 11 AAC 90.635(a) and
(b), when an individual civil penalty

may be assessed; 11 AAC 90.637(a) and
(b), amounts of individual civil penalty;
11 AAC 90.639(a), (b), and (c),
procedures for assessment of an
individual civil penalty; 11 AAC
90.641(a), (b), (c), and (d), payments of
an individual civil penalty; 11 AAC
90.652 through 11 AAC 90.669,
requirements for incidental mining of
coal; 11 AAC 90.701(a), (b), and (c),
filing of a petition to designate lands as
unsuitable for surface coal mining
operations; 11 AAC 90.901(a),
applicability of Alaska’s rules to all coal
exploration and surface coal mining and
reclamation operations; 11 AAC
90.911(125), definition of “community
or institutional building;” 11 AAC
90.911(126), definition of “cumulative
impact area;” 11 AAC 90.911(128),
definition of “‘other minerals;” 11 AAC
90.911(129), definition of “other
treatment facility;” 11 AAC 90.911(130),
definition of “precipitation event;” 11
AAC 90.911(133), definition of
“registered professional engineer;” 11
AAC 90.911(134), definition of
“registered professional land surveyor;”
and 11 AAC 90.911(135), definition of
“siltation structure.”

In the September 8, 2011, submission,
Alaska also submitted substantive
revisions of 11 AAC 90.457(c)(3),
concerning standards for revegetation
success in areas intended for fish and
wildlife habitat. Alaska submitted these
revisions in response to OSMRE’s
required program amendment codified
at 30 CFR 902.16(a)(14).

We announced receipt of the
proposed amendment in the November
2, 2011, Federal Register (76 FR 67635).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy
(Document ID No. OSM-2011-0017—
0001). We did not hold a public hearing
or meeting because no one requested
one. The public comment period ended
on December 2, 2011. We received
comments from two Federal agencies
and one State agency.

During our review of the amendment,
we initially identified: (1) Minor
editorial concerns in three rules about
subsidence control plans, data
requirements for the probable
hydrologic consequences in a small
operator assistance program, and
replacement of lost, contaminated,
diminished, or interrupted water
supplies; (2) the need for Alaska to
include standards for revegetation
success in a guideline (rather than as
promulgated rules in the Alaska
program); and (3) deficiencies in two
rules about assessment of civil
penalties.

We notified Alaska of these concerns
by letter dated January 23, 2012
(Document ID No. OSM-2011-0017—
0009).

Alaska responded with a letter dated
February 9, 2012, requesting an
extension of time to respond to our
concerns (Document ID No. OSM-2011—
0017-0010). We approved the extension
of time by letter dated February 13, 2012
(Document ID No. OSM-2011-0017—
0011).

Alaska responded to OSMRE by
sending us a revised amendment
(Document ID No. OSM-2011-0017—
0012), on March 6, 2012. In response to
our concerns, Alaska proposed non-
substantive minor editorial revisions of
11 AAC 90.101(e), concerning a
subsidence control plan, and 11 AAC
90.321(e), concerning replacement of
water supplies. In addition, Alaska
withdrew from its proposed amendment
the proposed revisions of 11 AAC
90.637(a)(1) through (4) and 11 AAC
90.637(b), concerning civil penalties.
Alaska then committed to include these
proposed rule revisions as part of
another forthcoming program
amendment proposal concerning its
ownership and control rules. That
amendment proposal will be submitted
in response to changes in the Federal
program, which necessitated changes to
the Alaska program to ensure that the
State continues to meet the minimum
requirements established under SMCRA
and its implementing regulations.
OSMRE informed Alaska of these
required changes by an October 2, 2009,
letter sent under the authority of 30 CFR
732.17. The State resubmitted proposed
revisions to 11 AAC 90.637(a)(1)
through (4) and 11 AAC 90.637(b) for
OSMRE’s informal review on December
4, 2014. That amendment proposal is
currently undergoing OSMRE’s informal
review process under SATS No. AK-
008-INF.

Finally, Alaska also committed to: (1)
Develop a general guideline for
revegetation success standards and
sampling techniques for mined lands in
Alaska and a list of husbandry practices
used in Alaska for forestry and
agricultural purposes and (2) pursue
legislation for an Alaska statutory
revision of Alaska Statute 27.21.220, in
which Alaska will add a new provision
concerning prompt replacement of
water supplies affected by underground
mining operations.

We did not reopen the public
comment period for the March 6, 2012,
proposed revisions because Alaska did
not propose new substantive changes.
Instead, the State: (1) Withdrew
proposed rules concerning civil
penalties; (2) committed to separately
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develop a general guideline concerning
revegetation success standards and
sampling techniques as well as a list of
normal husbandry practices; (3)
committed to submit a statutory revision
concerning replacement of water
supplies; and (4) proposed only non-
substantive, minor, editorial revisions of
rules that did not alter their meaning or
Alaska’s intent.

In 2017, we conducted a second
review of Alaska’s proposed amendment
and identified additional concerns
pertaining to subsidence control plan
requirements for planned subsidence
scenarios and two instances where the
State proposed to shorten timeframes for
requesting administrative review of an
agency decision on incidental mining
exceptions from 30 days to 20 days. We
verbally discussed these concerns with
the State on February 21, 2018. The
State indicated that it preferred to
address all remaining concerns with this
amendment after publication of the final
rule. For that reason, we are publishing
this final rule approving the
amendments with a total of four specific
exceptions and six additional required
amendments, as described below.

III. OSMRE’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment with
exceptions and additional requirements
as described below.

A. Minor Revisions to Alaska’s Rules

Alaska proposed minor wording,
editorial, punctuation, grammatical, and
recodification changes to the following
previously approved rules. In some
cases, the provisions are the same or
similar to the corresponding Federal
provisions. In other cases, the
provisions may differ from, but are no
less effective than, the corresponding
Federal provisions.

The minor wording, editorial,
punctuation, grammatical, and
recodification changes being addressed
in this finding are non-substantive,
editorial revisions made upon
promulgation of rules previously
approved by OSMRE as no less effective
than the corresponding Federal
provisions. The following list provides
the applicable portion of the Alaska
Administrative Code followed by the
corresponding Federal regulation
(including the surface and underground
mining provisions where applicable):

e 11 AAC 90.085(a), 30 CFR
780.21(f)(1) and 784.14(e)(1),
determination of the probable
hydrologic consequences;

e 11 AAC 90.201(d), 30 CFR
800.11(b)(1) through (4), incremental
bonding;

e 11 AAC 90.211(a), 30 CFR
800.40(a)(1) and (3), bond release
procedures and criteria;

e 11 AAC 90.331(h)(1), 30 CFR 30
CFR 816.46(d)(1) and (2), water
treatment facility design;

e 11 AAC 90.375(f) and (g], 30 CFR
816.64(a)(1) and (b), distribution and
public notice of blasting schedules;

e 11 AAC 90.395(a), 30 CFR 816.81(a)
and 817.81(a), coal mine waste, general
requirements;

e 11 AAC 90.401(a)(1), (d) and (e), 30
CFR 816.83 and 817.83, coal mine waste
refuse piles;

e 11 AAC 90.407(f), 30 CFR 816.84(f),
coal mine waste dams and
embankments;

e 11 AAC 90.443(a)(2), (k)(2), (1)(2),
and (m)(2), 30 CFR 816.102(a)(2), (d)(2)
and (3) and (k)(1) and (2), backfilling
and grading;

e 11 AAC 90.461(b) and (b)(1)
through (3), 30 CFR 817.121(a)(1) and
(a)(2), prevention or minimization of
subsidence damage or planned
subsidence;

e 11 AAC 90.461(h) and (h)(1)
through (3), 30 CFR 817.121(c)(5),
performance bond for subsidence repair;

e 11 AAC 90.461(i)(1) through (3), 30
CFR 817.121(c)(5), no performance bond
for subsidence repair needed for repairs
made within 90 days;

e 11 AAC 90.461(j), 30 CFR
817.121(c)(4)(v), use of available
information for subsidence
determination;

e 11 AAC 90.491(f)(1), 30 CFR
816.151(a) and 817.151(a), construction
of roads, certification of plans and
drawings;

e 11 AAC 90.491(f)(3) and (f)(4), 30
CFR 816.151 (d)(5) and (6) and
817.151(d)(5) and (6), approval for
relocation of stream channels, and
structures for crossing intermittent or
perennial streams;

e 11 AAC 90.629(a), 30 CFR
845.18(a), concerning procedures for
assessment conference;

e 11 AAC 90.631(a), 30 CFR 845.19(a)
and 846.17(b)(1), concerning requests
for a hearing on the fact of a violation
or civil penalty;

e 11 AAC 90.635(b), 30 CFR
846.12(b), when an individual civil
penalty may be assessed;

e 11 AAC 90.639(a), (b) and (c), 30
CFR 846.17(a) through (c), procedure for
assessment of individual civil penalty;

e 11 AAC 90.701(b) and (b)(1)
through (b)(5), 30 CFR 764.13(c)(1) and
(c)(2), content requirements for petitions
to terminate designation of lands as
unsuitable for surface coal mining
operations;

e 11 AAC 90.701(c) and (c)(1) through
(c)(3), 30 CFR 764.13(c)(1), content
requirements for petitions to terminate
designation of lands unsuitable for
surface coal mining operations;

e 11 AAC 90.901(a)(1), (2) and (3), 30
CFR 700.11(a)(1),(2), and (4),
applicability of regulations;

e 11 AAC 90.911(125), 30 CFR 761.5,
definition for “‘community or
institutional building;”

¢ 11 AAC 90.911(135), 30 CFR 701.5,
definition for “‘siltation structure;”

e 11 AAC 90.911, 30 CFR 795.3 and
795.10, deletion of definition for
“qualified laboratory,” and 11 AAC
90.181, insertion of definition for
“qualified laboratory”’;

¢ 11 AAC 90.911, 30 CFR 816.104(a)
and 816.105(a), deletion of definitions
for “thick overburden” and “‘thin
overburden,” and 11 AAC 90.444,
insertion of definitions for “thick
overburden” and ‘“‘thin overburden”’;
and

e 11 AAC 90.911, 30 CFR 701.5,
deletion of definitions for “drinking,
domestic, or residential water supply,”
“material damage,” “non-commercial
building,” “occupied residential
dwelling and structures related thereto,”
and “replacement of water supply,” and
11 AAC 90.461, insertion of definitions
of “drinking, domestic, or residential
water supply,” “material damage,”
“non-commercial building,” “occupied
residential dwelling and structures
related thereto,” and “replacement of
water supply”.

Because these changes to the Alaska
program are minor and primarily
editorial in nature, we find that they are
no less effective than the corresponding
Federal regulations, and we approve
them.

B. Revisions to Alaska’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

Alaska proposed revisions to the
following rules containing language that
is the same as or similar to the
corresponding sections of the Federal
regulations. The following list provides
the applicable portion of the Alaska
Administrative Code followed by the
corresponding Federal regulation
(including the surface and underground
mining provisions where applicable):

e 11 AAC 90.043(b), 30 CFR
780.21(a), hydrology and geology;

e 11 AAC 90.045(a) through (d), 30
CFR 780.22(b) through (d), geology
description;

e 11 AAC 90.057(a) and (b), 30 CFR
780.16(a)(1), fish and wildlife
information;
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e 11 AAC 90.057(c) and deletion of
duplicative provision at 11 AAC
90.423(h), 30 CFR 780.16(c), fish and
wildlife information;

¢ 11 AAC 90.085(a)(5), 30 CFR 30
CFR 784.14(e)(3)(iv), plan for protection
of the hydrologic balance;

e 11 AAC 90.085(e), 30 CFR
784.14(f)(1), probable hydrologic
consequences and cumulative
hydrologic impacts;

e 11 AAC 90.089(a)(1), 30 CFR
780.25(a)(1)(i) and 784.16(a)(1)(i),
certification by a qualified, registered
professional engineer (PE) or other
qualified professional of plans for
siltation structures, impoundments, coal
mine waste dams, or embankments;

e 11 AAC 90.101(a) through (f), 30
CFR 701.5, 784.20(a) and (b), subsidence
control plan;

e 11 AAC 90.179(a)(3), (a)(4) and
(a)(5), 30 CFR 795.9(a) and (b)(1)
through (6), small operator assistance
program and probable hydrologic
consequences data requirements;

e 11 AAC 90.185(a) and (a)(4), 30 CFR
795.12(a)(2), small operator assistance
program, applicant liability;

e 11 AAC 90.321(f), (f)(1) and (f)(2),
30 CFR 701.5, definition of
“replacement of water supply;”

e 11 AAC 90.325(b) and (c), 30 CFR
816.43(c)(3) and 817.43(c)(3), diversions
and conveyance of flow;

e 11 AAC 90.327(b)(2), 30 CFR
816.43(b)(2) and (3), stream channel
diversions, precipitation (design)
events;

e 11 AAC 90.331(d)(1), 30 CFR
816.46(c)(1)(iii)(C), sedimentation pond
design capacity;

e 11 AAC 90.336(a), 30 CFR
780.25(a)(1)(i) and 816.49(a)(3),
impoundment design and construction;

e 11 AAC 90.336(b)(1) and (2), 30
CFR 816.49(a)(9)(ii)(B) and (C),
impoundment spillway design;

e 11 AAC 90.336(f) and (g), 30 CFR
816.49(a)(1), impoundment design;

e 11 AAC 90.337(a), 30 CFR
816.49(a)(11), impoundment inspection;

e 11 AAC 90.345(e), 30 CFR
780.21(j)(1), 784.14(i)(2)(i), surface- and
ground-water monitoring plans;

e 11 AAC 90.349, 30 CFR 816.41(i)
and 30 CFR 817.41(h), discharge of
water or coal mine waste into an
underground mine;

¢ 11 AAC 90.391(n) and (t), 30 CFR
816.72(a) and 817.72(a), drainage
control on valley fills;

e 11 AAC 90.391(t), 816.83(c)(2) and
817.83(c)(2), refuse pile configuration;

¢ 11 AAC 90.397(a), 816.71(h), 30
CFR 816.83(d), 817.71(h), and 817.83(d),
coal mine waste disposal area
inspections;

e 11 AAC 90.401(b) and (f), 30 CFR
816.81 and 816.83, coal mine waste
refuse piles;

e 11 AAC 90.407(c)(1) and (2), 30
CFR 816.84(d) and 817.84(d), coal mine
waste dams and embankments;

e 11 AAC 90.423(h), 30 CFR
780.16(c), protection of fish and
wildlife;

e 11 AAC 90.444(a) and (b), 30 CFR
816.104(a) and 816.105(a), backfilling
and grading, thick and thin overburden;

e 11 AAC 90.447(c)(1), 30 CFR
819.15(b)(1), requirements for auger
mining;

e 11 AAC 90.461, 30 CFR
817.121(c)(4), repeal of provisions
providing for rebuttable presumption of
causation by subsidence;

e 11 AAAC 90.461(g) and (g)(1)
through (5), 30 CFR 817.121(g), detailed
plan of underground workings;

e 11 AAC 90.461(k), 30 CFR
817.121(c)(5), bond calculation for
replacement of water supply;

e 11 AAC 90.461(1)(1)(A) through (C),
30 CFR 701.5, definition of “material
damage;”

e 11 AAC 90.461(1)(2), 30 CFR 30 CFR
701.5, definition of “non-commercial
building;”

e 11 AAC 90.461(1)(3)(A) and (B), 30
CFR 701.5, definition of “occupied
residential dwelling and related
structures;”

e 11 AAC 90.491(f)(2)(E) and
(f)(2)(E)(iii), 30 CFR 816.151(d)(2) and
817.151(d)(2), construction and
maintenance of roads, transportation
and support facilities, and utility
installations;

e 11 AAC 90.601(h), (i) and (]), 30
CFR 840.11(g), and (h), definition and
inspection of abandoned sites;

e 11 AAC 90.635(b), 30 CFR
846.12(b), assessment of individual civil
penalties;

e 11 AAC 90.701(a) and (a)(1) through
(a)(6), 30 CFR 764.13(a) and (b), content
requirements for petitions to designate
lands unsuitable for surface coal mining
operations;

e 11 AAC 90.911(126), 30 CFR 701.5
and 740.5(a), definition of “cumulative
impact area;”

e 11 AAC 90.911(128), 30 CFR 702.5,
definition of “other minerals;”

e 11 AAC 90.911(129), 30 CFR 701.5,
definition of “other treatment facility;”
and

e 11 AAC 90.911(130), 30 CFR 701.5,
definition of “precipitation event.”

Because these proposed rules contain
language that is identical to or is
substantially similar to the
corresponding Federal regulations, we
find that Alaska’s proposed
amendments are no less effective than
the corresponding Federal regulations,

and approve them with one additional
requirement about subsidence control
plans. As proposed, 11 AAC 90.101(e)
omits counterpart language to 30 CFR
784.20(b)(7). This provision pertains to
subsidence control plan requirements
related to minimizing damage to non-
commercial buildings and occupied
residential dwellings in planned
subsidence scenarios. OSMRE
conditionally approves the current
revisions to 11 AAC 90.101(e), with the
addition of a new required amendment
at 30 CFR 902.16 requiring Alaska to
add the omitted provision.

C. Revisions to Alaska’s Rules That Are
Not the Same as the Corresponding
Provisions of the Federal Regulations

1. 11 AAC 90.173(b)(2), Eligibility for
the Small Operator Assistance Program
(SOAP)

Alaska proposed language at 11 AAC
90.173(b)(2), which requires all coal
produced by a parent company and all
of its subsidiaries to be attributed to the
applicant of a SOAP grant. This is no
less effective than the counterpart
Federal regulation at 30 CFR
795.6(a)(2)(i) and (ii). The Federal
regulation requires production to be
attributed to the SOAP applicant when
a proportional ratio of coal produced by
operations that the applicant owns more
than 10 percent, the proportional share
of other operations owned by persons
who own more than 10 percent of the
applicant’s operation, and operations
owned by persons who directly or
indirectly control the applicant by
reason of direction of the management,
and operations owned by members of
the applicant’s family and the
applicant’s relatives unless it is
established that there is no direct or
indirect business relationship. Alaska
has proposed deletion of rules
previously approved by OSMRE that
were substantively identical to the
Federal provisions of 30 CFR
795.6(a)(2)(i) and (ii). Alaska’s rule now
determines eligibility based on all coal
produced under a parent company
rather than proportional amounts of coal
produced under proportional
ownership. Under the proposed Alaska
regulations, more coal would be
attributed to the small operator acting
under a parent company, which owns or
controls other coal mines, thereby
reducing the number of applicants who
would qualify for SOAP assistance. The
proposed Alaska rule is also consistent
with the overriding statute at AS
27.21.120.

30 CFR 795.6(b) allows States to adopt
alternate criteria or procedures for
determining eligibility for SOAP,
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provided that those criteria will not
provide a basis for more grant requests
than would be authorized under Federal
requirements.

Alaska stated in its Statement of Basis
and Purpose, submitted with the
proposed amendment, that the adoption
of the new language results in the
Alaska rule being more stringent than
the corresponding Federal regulation by
limiting the number of eligible
applicants.

OSMRE agrees and finds no evidence
that the proposed Alaska provision
would provide a basis for more grant
requests than would be authorized
under Federal requirements. Therefore,
OSMRE finds that Alaska’s proposed 11
AAC 90.173(b)(2), concerning the
eligibility of a SOAP applicant, is no
less effective than the counterpart
Federal regulations at 30 CFR
795.6(a)(2)(1) and (ii) and 30 CFR
795.6(b), and approves it.

2.11 AAC 90.321(d), Hydrologic
Balance, Prevention or Minimization of
Pollution and Operation of Water
Treatment Facilities

Alaska proposed to revise 11 AAC
90.321(d), concerning the requirement
to conduct surface coal mining
operations to prevent or minimize water
pollution. Alaska proposed to remove
the discretion of the Alaska
Commissioner to discontinue operation
of necessary water treatment facilities.
In other words, Alaska’s proposed rule
would now require the operation of
necessary water treatment facilities for
as long as treatment is required under
the program.

The requirement for treatment to
satisfy water quality standards is
inherent throughout the Federal
program and more specifically required
in the Federal regulations at 30 CFR
816.41(a) and 816.42. Those regulations
require operations to be conducted to
minimize disturbance of the hydrologic
balance and all discharges to be made in
compliance with all applicable State
and Federal water quality laws and
regulations. Therefore, OSMRE finds
that Alaska’s proposed deletion of the
Alaska Commissioner’s discretionary
authority serves to ensure that the
requirement 11 AAC 90.321(d) is no less
effective in protecting the hydrologic
balance than the counterpart Federal
regulations at 30 CFR 816.41(a) and
816.42, and approves it.

3.11 AAC 90.321(e), Hydrologic
Balance, Prevention or Minimization of
Pollution and Replacement of Damaged
Water Supplies

Alaska proposed to revise 11 AAC
90.321(e)(1) and (2), concerning the

replacement of a water supply of an
owner of interest in real property, who
obtains all or part of the owner’s supply
of water for domestic, agricultural,
industrial, or other legitimate use from
an underground or surface source.
Alaska proposed the revision to ensure
that the rule applies if the water supply
had been contaminated, diminished, or
interrupted by surface or underground
mining activities conducted after
October 24, 1992, and if the affected
water supply was in existence before the
date the Alaska Commissioner received
the permit application for the activities
affecting and requiring replacement of
the water supply. These changes are
intended to satisfy certain requirements
of the Energy Policy Act, which was
passed on October 24, 1992, and
codified as section 720 of SMCRA, 30
U.S.C. 1309a, as well as additional
requirements within OSMRE’s
regulations. The counterpart Federal
regulation at 30 CFR 817.41(j) requires
the replacement of certain drinking,
domestic or residential water supplies
that are contaminated, diminished, or
interrupted by underground mining
activities. The Federal regulation at 30
CFR 701.5 defines “drinking, domestic
or residential water supply” as water
received from a well or spring and any
appurtenant delivery system that
provides water for direct human
consumption or house hold use.
Excluded from this definition are wells
and springs that serve only agricultural,
commercial, or industrial enterprises,
unless the water supply is for direct
human consumption or human
sanitation, or domestic use.

By revising 11 AAC 90.321(e) to apply
to not only underground mining
activities, but also to surface mining
activities, the counterpart Federal
regulation for surface mining also
applies. This counterpart Federal
regulation at 30 CFR 816.41(h) requires
the replacement of certain water
supplies for domestic, agricultural,
industrial, or other legitimate use that
are contaminated, diminished, or
interr