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Financial Responsibility Requirements
Under CERCLA Section 108(b) for
Classes of Facilities in the Hardrock
Mining Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final action.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is announcing
its decision to not issue final regulations
on its proposed regulations for financial
responsibility requirements applicable
to hardrock mining facilities that were
published on January 11, 2017.

This decision is based on the record
for this rulemaking. This final
rulemaking is the Agency’s final action
on the proposed rule.

DATES: This final action is effective on
March 23, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-SFUND-2015-0781. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through https://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Office of Resource Conservation and
Recovery, Mail Code 5303P,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW, Washington,
DC 20460; Barbara Foster, (703) 308—
7057, Foster.Barbara@epa.gov; or
Michael Pease, (703) 308—0008,
Pease.Michael@epa.gov.
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I. Executive Summary

A. Overview

EPA is announcing its decision on its
proposed regulations for financial
responsibility requirements applicable
to hardrock mining facilities that were
published on January 11, 2017. EPA has
decided not to issue final regulations
because the Agency has determined that
final regulations are not appropriate.
This decision is based on EPA’s
interpretation of the statute and analysis
of its record developed for this
rulemaking. EPA has analyzed the need
for financial responsibility based on risk
of taxpayer funded cleanups at hardrock
mining facilities operating under
modern management practices and
modern environmental regulations, i.e.,
the type of facilities to which financial
responsibility regulations would apply.
That risk is identified by examining the
management of hazardous substances at
such facilities, as well as by examining
federal and state regulatory controls on
that management and federal and state
financial responsibility requirements.
With that focus, the record demonstrates
that, in the context of CERCLA section
108(b), the degree and duration of risk
associated with the modern production,
transportation, treatment, storage or
disposal of hazardous substances by the
hardrock mining industry does not
present a level of risk of taxpayer
funded response actions that warrant
imposition of financial responsibility
requirements for this sector. This
determination reflects EPA’s
interpretation of the statute, EPA’s
evaluation of the record for the
proposed rule, and the public comment
received by EPA.
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The decision not to issue final
regulations will address the concerns of
those federal and state regulators and
members of the regulated community
who commented that the proposed
requirements were unnecessary and
would, therefore, impose an undue
burden on the regulated community.
This decision will provide assurance to
state regulators who were concerned
that the proposed requirements would
be disruptive of state mining programs.
This decision also will address the
information provided by the insurance
industry regarding the lack of
availability of financial instruments that
meet the requirements of section
108(c)(2). This decision is based on the
record for this rulemaking, and does not
affect the process for site-specific risk
determinations, or determinations of the
need for a particular CERCLA response,
at individual sites, nor does this
decision affect EPA’s authority to take
appropriate CERCLA response actions.
Decisions on risk under other
environmental statutes would continue
under those statutes. This final
rulemaking is the Agency’s final action
on the proposed rule.

B. Purpose of the Regulatory Action

Section 108(b) of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), also known as Superfund,
directs EPA to develop regulations that
require classes of facilities to establish
and maintain evidence of financial
responsibility consistent with the degree
and duration of risk associated with the
production, transportation, treatment,
storage, or disposal of hazardous
substances. The statute further requires
that the level of financial responsibility
be established to protect against the
level of risk the President, in his
discretion, believes is appropriate,
based on factors including the payment
experience of the Fund. The President’s
authority under this section for non-
transportation-related facilities has been
delegated to the EPA Administrator.?

In a Federal Register notice dated July
28, 2009,2 EPA identified the classes of
facilities within hardrock mining 3 as

1See E.O. 12580, 52 FR 2923 (January 23, 1987).

2Identification of Priority Classes of Facilities for
Development of CERCLA Section 108(b) Financial
Responsibility Requirements, 74 FR 37213, July 28,
2009.

3For purposes of this final rulemaking, EPA
includes within the term “hardrock mining” the
facilities included in the definition of that term
developed for purposes of the Priority Notice, that
is, facilities that extract, beneficiate, or process
metals (e.g., copper, gold, iron, lead, magnesium,
molybdenum, silver, uranium, and zinc), and non-
metallic non-fuel minerals (e.g., asbestos, gypsum,
phosphate rock, and sulfur).

the classes for which it would first
develop financial responsibility
requirements based on consideration of
many factors, including factors
unrelated to modern facilities, such as
legacy contamination, and factors not
demonstrating risk, in and of
themselves, such as Toxic Release
Inventory (TRI) reports under
Superfund Amendments and
Reauthorization Act of 1986 (SARA)
section 313.

On January 11, 2017, the Agency
published proposed financial
responsibility requirements applicable
to hardrock mining facilities.# The
proposal identified two goals for section
108(b) regulations—the goal of
providing funds to address CERCLA
liabilities at sites, and the goal of
creating incentives for sound practices
that will minimize the likelihood of
need for a future CERCLA response. As
discussed below, EPA now believes that
these goals have been met for the
hardrock mining classes of facilities.

The proposal identified for public
comment a range of options and
supporting information, as described in
the proposed rule preamble.> The
proposed rule set forth, in proposed 40
CFR part 320, subparts A through C,
requirements for a comprehensive
financial responsibility program under
section 108(b) that would be applicable
to hardrock mining facilities as well as
to future industry sectors for which
requirements under section 108(b) are
later developed. In addition, the
proposed rule set forth, in proposed part
320, subpart H, requirements
specifically applicable to hardrock
mining facilities.

EPA provided information and
analysis demonstrating releases and
potential releases of hazardous
substances at hardrock mining facilities.
EPA also discussed the relationship of
section 108(b) to other federal law and
to state law.® However, despite making
a commitment to do so in the notice
entitled “Identification of Priority
Classes of Facilities for Development of
CERCLA Section 108(b) Financial
Responsibility Requirements” (2009
Priority Notice), published on July 28,
2009, in the development of the
proposed rule the Agency did not
consider other federal and state
programs when determining the need

4Financial Responsibility Requirements Under
CERCLA Section 108(b) for Classes of Facilities in
the Hardrock Mining Industry, 82 FR 3388, January
11, 2017.

5See 82 FR 3388, January 11, 2017.

682 FR 3402-03 (concluding that section 108(b)
applies even when a facility is subject to financial
responsibility requirements under federal law).

for section 108(b) regulations.” Instead,
the proposed rule would have
considered other programs only after
financial responsibility requirements are
imposed, as a means to reduce such
requirements. EPA now believes that it
is appropriate to consider such
programs at the outset, when evaluating
both the degree and duration of risk
associated with the production,
transportation, treatment, storage, or
disposal of hazardous substances as
well as when evaluating the risk of
taxpayer financed response costs.
EPA’s final action on the proposed
rule is a decision not to promulgate it.8
As explained below, EPA has
reconsidered whether the rulemaking
record supports the proposed rule in
light of the Agency’s interpretation of
the statute, the Agency’s evaluation of
the record, and the information and data
received through public comment. As a
result of this reconsideration, EPA has
determined that the rulemaking record
it assembled does not support imposing
financial responsibility requirements
under section 108(b) on current
hardrock mining operations. This
determination is based on information
in the record on the degree and duration
of risk posed by modern production,
transportation, treatment, storage or
disposal of hazardous substances at
mining sites operating under modern
regulations that demonstrates that
financial responsibility requirements are
not necessary to address the risk of
taxpayer financed response actions at
hardrock mines. EPA has reconsidered
its assessment of the risks posed by
hardrock mining operations presented
in the proposed rule, and determined
that that assessment did not adequately
consider the degree to which existing
federal and state regulatory programs
and improved mining practices at
modern mines reduce the risk that there
would be unfunded response liabilities
at currently operating mines.
Furthermore, EPA notes that even under
the analysis in the proposed rule, the

774 FR 37219 and n. 50.

8EPA has made editorial changes to this
document from the prepublication version,
including replacing various references to the action
being a “final rule,” in accordance with the Office
of the Federal Register’s (OFR) interpretations of its
implementing regulations (1 CFR 5.9 and parts 21
and 22), the Federal Register Act (44 U.S.C. chapter
15) and Document Drafting Handbook. OFR
regulations, however, expressly disclaim a legal
effect from these publication requirements. “In
prescribing regulations governing headings,
preambles, effective dates, authority citations, and
similar matters of form, the Administrative
Committee does not intend to affect the validity of
any document that is filed and published under
law.” 1 CFR 5.1(c). Accordingly, these editorial
changes do not affect the legal status of the action
as a final regulation under CERCLA.
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projected level of risk of EPA-funded
response actions was relatively low ($15
to $15.5 million per year), and was
significantly less than the projected cost
to industry of providing the additional
financial responsibility that would have
been required by the proposed rule
($111-%$171 million per year).

The Agency’s decision that a section
108(b) rule for the hardrock mining
industry is not appropriate relies on the
record developed for this rulemaking as
well as information submitted by
commenters on three key points, which
in combination demonstrate
significantly reduced risk at current
hardrock mining operations: (1) The
reduction in risks due to the
requirements of existing federal and
state mining programs and voluntary
protective practices of current hardrock
mining owners and operators, (2) the
reduced costs to the taxpayer resulting
from effective hardrock mining
programs, enforcement actions, and
owner or operator responses, including
financial assurance requirements
pursuant to these other programs, and
(3) the resulting reduction in the risk of
the need for federally financed response
actions at hardrock mines. The record
thus evaluated also supports EPA’s
determination that federal and state
regulation and practices at modern
facilities reduce the risks posed by
operating facilities and, therefore, the
imposition of section 108(b) financial
responsibility requirements is not
appropriate.

This determination also addresses
concerns regarding disruption and
duplication of state and federal financial
responsibility requirements, the
difficulty in tailoring financial
responsibility to a specific level of risk,
as well as concerns raised by the
financial industry regarding challenges
in providing financial instruments that
meet the requirements of the statute and
the proposed rule. As discussed below,
the proposed rule created the potential
for the preemption of state financial
responsibility requirements. In addition,
EPA acknowledges that the formula
through which EPA had proposed to
determine the level of financial
assurance relied on information
unrelated to risks of taxpayer financed
costs posed by the current facilities to
which the proposed rule would apply.
Finally, as discussed below, members of
the financial industry commented that
section 108(c)(2), which allows direct
claims against a guarantor providing
evidence of financial responsibility, is at
odds with relevant commercial law and
practice and would significantly deter
the financial industry from providing
such instruments and services.

This final rulemaking does not affect,
limit, or restrict EPA’s authority to take
a response action or enforcement action
under CERCLA at any individual
hardrock mining facility, including the
currently operating facilities described
elsewhere in this final rulemaking and
in the Technical Support Document for
this final rulemaking,® and to include
requirements for financial responsibility
as part of such response action. The set
of facts in the rulemaking record related
to the individual facilities discussed in
this final rulemaking support the
Agency’s decision not to issue financial
responsibility requirements under
section 108(b) for currently operating
hardrock mining facilities as a class, but
a different set of facts could demonstrate
a need for a CERCLA response at those
sites. This final rulemaking also does
not affect the Agency’s authority under
other authorities that may apply at
hardrock mining facilities, such as the
Clean Water Act (CWA), the Resource
Conservation and Recovery Act (RCRA),
the Clean Air Act (CAA), and the
National Environmental Policy Act
(NEPA).

C. Summary of the Major Provisions of
the Regulatory Action

EPA is not requiring evidence of
financial responsibility under section
108(b) at hardrock mining facilities in
this action. Thus, there are no regulatory
provisions associated with this final
action.

D. Costs and Benefits of the Regulatory
Action

The Regulatory Impact Analysis for
the proposed rule demonstrated that the
projected level of taxpayer liability that
would have been avoided by the
proposed rule was relatively small, and
that the costs of meeting the proposed
financial responsibility requirements
were an order of magnitude greater than
the costs avoided by the federal
government as a result of such
requirements. EPA is not requiring
evidence of financial responsibility
under section 108(b) at hardrock mining
facilities in this action. EPA therefore
has not conducted a Regulatory Impact
Analysis for this action.

II. Authority

This final rulemaking is issued under
the authority of sections 101, 104, 108
and 115 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of
1980, as amended, 42 U.S.C. 9601, 9604,

9See: EPA, “CERCLA Section 108(b) Hardrock
Mining Final Rule Technical Support Document,”
December 1, 2017.

9608 and 9615, and Executive Order
12580. 52 FR 2923, 3 CFR, 1987 Comp.,
p. 193.

IIL. Background Information

A. Overview of Section 108(b) and Other
CERCLA Provisions

CERCLA, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (SARA),
establishes a comprehensive
environmental response and cleanup
program. Generally, CERCLA authorizes
EPA 10 to undertake removal or remedial
actions in response to any release or
threatened release into the environment
of “hazardous substances” or, in some
circumstances, any other “pollutant or
contaminant.” As defined in CERCLA
section 101, removal actions include
actions to “prevent, minimize, or
mitigate damage to the public health or
welfare or to the environment,” and
remedial actions are “‘actions consistent
with [a] permanent remedy[.]”” Remedial
and removal actions are jointly referred
to as “response actions.” CERCLA
section 111 authorizes the use of the
Superfund Trust Fund (the Fund)
established under title 26, United States
Code, including financing response
actions undertaken by EPA. In addition,
CERCLA section 106 gives EPA 11
authority to compel action by liable
parties in response to a release or
threatened release of a hazardous
substance that may pose an ‘“‘imminent
and substantial endangerment” to
public health or welfare or the
environment.

CERCLA section 107 imposes liability
for response costs on a variety of parties,
including certain past owners and
operators, current owners and operators,
and certain transporters of hazardous
substances. Such parties are liable for
any costs of removal or remedial action
incurred by the federal government, so
long as the costs incurred are “not
inconsistent with the national
contingency plan,” (NCP).12 Section 107
also imposes liability for natural
resource damages and health assessment
costs.13 As has been the case since

10 Although Congress conferred the authority for
administering CERCLA on the President, most of
that authority has since been delegated to EPA. See
Exec. Order No. 12580, 52 FR 2923 (Jan. 23, 1987).
The executive order also delegates to other federal
agencies specified CERCLA response authorities at
certain facilities under their “jurisdiction, custody
or control.” This can include CERCLA authorities
at mines located on federal lands under the
jurisdiction of BLM and the Forest Service.

11 CERCLA sections 106 and 122 authority is also
delegated to other federal agencies in certain
circumstances. See Exec. Order No. 13016, 61 FR
45871 (Aug. 28, 1996).

12 See CERCLA section 107 (a)(4)(A).

13 See CERCLA section 107 (a)(4)(C)—(D).
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CERCLA'’s enactment, these provisions
of CERCLA are available according to
their terms, to the federal government
and other parties, regardless of whether
an owner or operator has provided
evidence of financial responsibility
under section 108(b).

In accordance with CERCLA, in 1990
EPA issued the current version of the
NCP.4 These regulations provide the
organizational structure and procedures
for preparing for, and responding to,
discharges of oil and releases of
hazardous substances, pollutants, and
contaminants. The NCP is codified at 40
CFR part 300. Among other provisions,
the NCP provides procedures for
hazardous substance response including
site evaluation, removal actions,
remedial investigation/feasibility
studies (RI/FS), remedy selection,
remedial design/remedial action (RD/
RA), and operation and maintenance.!®
The NCP also designates federal, state,
and tribal trustees for natural resource
damages, and identifies their
responsibilities under the NCP.16 Under
the NCP, EPA undertakes response
actions that address or prevent risk to
human health and the environment
from the release of hazardous
substances, pollutants or contaminants.
A determination whether a release of
hazardous substances, pollutants or
contaminants presents a risk to be
addressed under other sections of
CERCLA or under other law is a
separate determination from whether
under section 108(b) risk associated
with the management of hazardous
substances at current hardrock mining
operations warrants imposition of
financial responsibility requirements.
Nothing in this final action restricts
EPA’s other authorities. The Agency’s
decision not to issue final regulations
under section 108(b) applicable to
hardrock mining facilities does not
change or substitute for EPA’s
procedures for site-specific evaluations
of risk, and for determining the need for
response, in accordance with the NCP.

Section 108(b) establishes an
authority to require owners and
operators of classes of facilities to
establish and maintain evidence of
financial responsibility. Section
108(b)(1) directs EPA to develop
regulations requiring owners and
operators of facilities (in addition to
those under Subtitle C of the Solid
Waste Disposal Act and other federal
law) to establish evidence of financial
responsibility “consistent with the
degree and duration of risk associated

14 See 55 FR 8666, March 8, 1990.
15 See 40 CFR part 300, subpart E.
16 See 40 CFR part 300, subpart G.

with the production, transportation,
treatment, storage, or disposal of
hazardous substances.” In turn, section
108(b)(2) directs that the level of
financial responsibility shall be initially
established, and, when necessary,
adjusted to protect against the level of
risk that EPA in its discretion believes
is appropriate based on the payment
experience of the Fund, commercial
insurers, courts settlements and
judgments, and voluntary claims
satisfaction. Section 108(b)(2) does not,
however, preclude EPA from
considering other factors in addition.
The statute prohibited promulgation of
such regulations before December 1985.
In addition, section 108(b)(1) provides
for publication within three years of the
date of enactment of CERCLA of a
“priority notice” identifying the classes
of facilities for which EPA would first
develop financial responsibility
requirements. It also directs that priority
in the development of requirements
shall be accorded to those classes of
facilities, owners, and operators that
present the highest level of risk of
injury.
B. History of This Rulemaking

In November 2003, EPA initiated a
study of the Superfund program,
commonly referred to as the “120 Day
Study.” 17 This ““120 Day Study”’
resulted in more than 100
recommendations. In 2005, EPA
initiated an Action Plan for
implementing the recommendations of
the 120-Day Study of the Superfund
Program. Under that plan, EPA
conducted an analysis to determine
whether action under section 108(b) was
appropriate (Recommendation 12). This
analysis resulted in two detailed studies
specifically designed to help identify
classes of facilities for priority
consideration under section 108(b),
carried out from 2006 through 2008. The
report of these studies, labeled “draft”
and dated February 2009, are titled:
“CERCLA 108(b) Financial
Responsibility, Phase 1: Preliminary
Analysis” (hereinafter Phase 1 Report)
and “CERCLA 108(b) Financial
Responsibility, Phase 2 Preliminary
Analysis” (hereinafter Phase 2
Report).18 Another analysis,!® referred
to as the 40 TSD Study, also
recommended by the 120-Day Study

17 See Superfund: Building on the Past, Looking
to the Future (Washington DC: April 22, 2004),
EPA-HQ-SFUND-2015-0781-0501.

18 EPA—-HQ-SFUND-2009-0265-0019 and EPA—
HQ-SFUND-2009-0265—-0020.

19 See ““Analysis of 40 Potential TSDs: Potential
RCRA Treatment, Storage, and Disposal Facilities
Proposed to the Superfund National Priority List
after 1990,” Office of Solid Waste, January 19, 2007.

(Recommendations 10 and 11), on the
sufficiency of financial assurance
requirements imposed on hazardous
waste treatment, storage, and disposal
(TSD) facilities regulated under RCRA
also provides relevant information.

In the Phase 1 and Phase 2 analyses,
EPA interpreted the financial
responsibility requirements of section
108(b) to apply to currently operating
facilities and current or future risks.
Accordingly, in the analyses performed
from 2006 through 2008, the Agency
attempted to exclude historic practices
and legacy contamination resulting from
such practices by using 1990 as a date
to distinguish between modern and
legacy practices. The Agency stated that
it used 1990 because by that date most
of the regulations under RCRA relating
to management of hazardous waste had
been promulgated. This approach was
consistent with the 40 TSD study,
which excluded facilities proposed to
the National Priorities List (NPL) before
1990 to exclude facilities with legacy
contamination that predated the RCRA
hazardous waste regulatory program.
However, because EPA determined in
1986 under section 3001(b)(3)(C) of
RCRA that solid waste from the
extraction and beneficiation of ores and
minerals do not present sufficient risk to
warrant regulation under subtitle C of
RCRA,20 1990 is not a precise date for
the advent of modern regulation of
mining. As discussed below,
commenters noted that state and federal
mining regulations developed over a
period of time. For mining regulated
under state law, commenters suggest the
mid-1990s represent the advent of
modern mining regulation.2?

In 2009, the Agency changed its
interpretation of the statute. A July 2,
2009, memorandum attached to the
Phase 1 and Phase 2 reports states that
EPA decided that the reports were
deficient because they excluded sites
listed on the NPL before 1990.
Accordingly, EPA did not finalize the
reports and did not proceed to an
analysis of the federal and state
regulatory requirements and the modern
practices of any specific industry
sector.22 Instead, in a Federal Register
notice dated July 28, 2009,23 EPA
identified certain classes of facilities
within the hardrock mining sector as the
classes for which it would first develop
financial responsibility requirements.

20571 FR 24496 (July 3, 1986).

21 State mining laws are discussed below.

22 EPA-HQ-SFUND-2009-0265-0019 and EPA-
HQ-SFUND-0265-0020.

23]dentification of Priority Classes of Facilities
for Development of CERCLA Section 108(b)
Financial Responsibility Requirements, 74 FR
37213, July 28, 2009.
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EPA based that identification on
consideration of many factors, including
factors unrelated to risk posed by the
production, transportation, treatment,
storage, and disposal of hazardous
substances at facilities that would be
regulated under the proposed rule, such
as legacy contamination, and non-risk
based information, such as Toxic
Release Inventory reports under SARA
section 313. This notice represented a
substantial departure from previous
EPA interpretation of the statute to
exclude legacy activities when
determining the need for financial
responsibility requirements under
section 108(b).24

In the 2009 Priority Notice, EPA
identified hardrock mining facilities as
a priority without considering the
impacts of modern federal and state
regulations. Instead, EPA stated: “EPA
will carefully examine specific
activities, processes, and/or metals and
minerals in order to determine what
proposed financial responsibility
requirements may be appropriate. As
part of this process, EPA will conduct
a close examination and review of
existing Federal and State authorities,
policies, and practices that currently
focus on hardrock mining activities.” 25

On January 11, 2017, the Agency
published proposed financial
responsibility requirements applicable
to hardrock mining facilities.26 The
proposed rule adopted two goals for
section 108(b) regulations—to provide
funds to address CERCLA liabilities at
sites, and to create incentives for sound
practices that will minimize the
likelihood of need for a future CERCLA
response.

The proposal identified for public
comment a range of options and
supporting information, as described in
the proposed rule preamble. The
proposed rule set forth, in proposed part
320, subparts A through G, requirements
for a comprehensive financial
responsibility program under section
108(b) that would be applicable to
hardrock mining facilities, as well as to
future industry sectors for which
requirements under section 108(b) are
later developed. In addition, the
proposed rule set forth, in proposed part
320, subpart H, requirements
specifically applicable to hardrock
mining facilities.

The proposed rule provided
information and analyses on releases
and potential releases of hazardous

24 Compare EPA’s Phase I and Phase II reports
(EPA-HQ-SFUND-2009-0265—-0019 and EPA-HQ-
SFUND-0265-0020) to 74 FR 37213.

2574 FR 37219.

2682 FR 3388 (January 11, 2017).

substances at hardrock mining facilities.
The proposed rule identified several
classes of hardrock mining facilities that
were excluded from the financial
responsibility requirements because
they involved a lower risk, and sought
comment on whether additional classes
should be excluded from the scope of a
final rule.2? The proposed rule also
discussed the relationship of section
108(b) to other federal law and to state
law.28 However, contrary to the
commitment made in the 2009 Priority
Notice, the proposed rule did not
consider reductions in risk as a result of
such laws when determining the need
for financial responsibility
requirements. Instead, the proposed rule
would have established such
requirements at a level based on the
activities already covered by
reclamation bonds as well as the cost of
cleaning up historic mining sites and
then, based on information provided by
the facility, would have allowed
reductions in the amount of financial
responsibility,29 or release from the
requirement for financial responsibility
entirely.30

EPA received over 11,000 public
comment submissions on the proposed
rule. Other federal agencies, state
agencies, and industry representatives
overwhelmingly opposed financial
responsibility requirements under
section 108(b) for the hardrock mining
industry. Environmental groups urged
adoption of the proposed rule. EPA also
received a large number of identical
comments from individuals through
multiple letter-writing campaigns,
advocating both for and against
adoption of the rule. Among other
concerns, commenters objecting to the
proposed rule expressed the view that
the Agency’s assessment of the
information relating to risks posed by
hardrock mining operations as
presented in the proposed rule was
deficient because the Agency: (1) Relied
on inappropriate evidence, such as data
that did not demonstrate risk, and
evidence not relevant to the facilities to
be regulated under the rule; and (2)
failed to consider relevant evidence,
such as the role of federal and state
mining programs and voluntary
protective mining practices in reducing

2782 FR 3456-59; Hoffman Memo, ‘““Mining
Classes Not Included in Identified Classes of
Hardrock Mining,” June 2009. See 82 FR 3455 n.
145. See exclusions from the rule at proposed 40
CFR 320.60(a)(2). EPA solicited comments on
whether to identify additional exclusions based on
a finding of minimal risk, citing iron ore,
phosphates and uranium mines as examples. 82 FR
3456.

2882 FR 3402-03.

29 Proposed 40 CFR 320.63.

30 Proposed 40 CFR 320.27.

risks at current 3! hardrock mining
operations, and the reduced costs to the
taxpayer resulting from effective
hardrock mining programs, including
existing financial responsibility
requirements, and owner or operator
responses.

EPA has considerable discretion
under the statute and, as explained
below, has reconsidered whether the
rulemaking record supports the
proposed rule in light of EPA’s
interpretation of the statute, review of
the record, and the information and data
received through public comment. As a
result, EPA has determined that the
assessment of the information relating to
risks posed by hardrock mining
operations as presented in the proposed
rule was not supported by the record.
This reassessment relies on the
information in the record on three key
points: (1) The reduction in risks due to
the requirements of existing federal and
state mining programs and protective
practices of current hardrock mining
owners and operators, (2) the reduced
costs to the taxpayer resulting from
effective hardrock mining programs,
including existing financial
responsibility requirements, and owner
or operator responses, and (3) the
resulting reduction in the risk of the
need for federally financed response
actions at hardrock mines.

C. Recent Litigation Under Section
108(b)

On March 11, 2008, Sierra Club, Great
Basin Resource Watch, Amigos Bravos,
and Idaho Conservation League filed a
suit ag