14654

Federal Register/Vol. 82, No. 54/Wednesday, March 22, 2017 /Proposed Rules

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it will not
impose substantial direct costs on tribal
governments or preempt tribal law. As
discussed above, the SIP is not
approved to apply in Indian country
located in the state, except for non-trust
land within the exterior boundaries of
the Puyallup Indian Reservation (also
known as the 1873 Survey Area), or any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction. Consistent with EPA
policy, the EPA provided a consultation
opportunity to the Puyallup Tribe in a
letter dated July 1, 2016. The EPA did
not receive a request for consultation.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 10, 2017.
Nancy J. Lindsay,
Acting Regional Administrator, Region 10.
[FR Doc. 2017-05467 Filed 3—21-17; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2015-0333; FRL-9959-06-
Region 10]

Approval and Promulgation of
Implementation Plans; Oregon:
Permitting and General Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to approve, and
incorporate by reference, specific
changes to Oregon’s State
Implementation Plan (SIP) submitted on
April 22, 2015. The changes relate to the
criteria pollutants for which the EPA
has established national ambient air
quality standards—carbon monoxide,
lead, nitrogen dioxide, ozone,
particulate matter, and sulfur dioxide.
Specifically, the changes account for
new federal requirements for fine
particulate matter, update the major and
minor source pre-construction
permitting programs, and add state-level
air quality designations. The changes
also address public notice procedures
for informational meetings, and tighten
emission standards for dust and smoke.
In addition, Oregon reorganized rules in
the SIP by consolidating definitions,
removing duplicate provisions,
correcting errors, and removing
outdated provisions. We note that
certain rule changes are not appropriate
for SIP approval, or are inconsistent
with Clean Air Act requirements. In
those cases, we are not approving the
revisions.

DATES: Comments must be received on
or before April 21, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2015-0333, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is

restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kristin Hall, Air Planning Unit, Office of
Air and Waste (OAW-150),
Environmental Protection Agency—
Region 10, 1200 Sixth Ave., Seattle, WA
98101; telephone number: (206) 553—
6357; email address:
hall.kristin@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” ““us,” or “our” is used, it is

intended to refer to the EPA.
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U. Division 262: Heat Smart Program for
Residential Woodstoves and Other Solid
Fuel Heating Devices

V. Division 264: Rules for Open Burning

W. Division 268: Emission Reduction
Credits

X. Source Sampling Manual and
Continuous Monitoring Manual

IV. Proposed Action

A. Rules Approved and Incorporated by
Reference

B. Rules Approved but Not Incorporated by
Reference

C. Rules Removed

D. Rules Not Approved

V. Incorporation by Reference
VI. Oregon Notice Provision
VII. Statutory and Executive Order Reviews

I. Background

Each state has a SIP containing the
control measures and strategies used to
attain and maintain the national
ambient air quality standards (NAAQS)
established by the EPA for the criteria
pollutants (carbon monoxide, lead,
nitrogen dioxide, ozone, particulate
matter, sulfur dioxide). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
network, attainment demonstrations,
and enforcement mechanisms. The SIP
is a living compilation of these elements
and is revised and updated by the state
over time—to keep pace with federal
requirements and to address changing
air quality issues in the state.

On April 22, 2015, the Oregon
Department of Environmental Quality
(ODEQ) submitted significant revisions
to the Oregon SIP. Oregon made changes
to 26 Oregon Administrative Rule (OAR)
divisions within Chapter 340, and two
source sampling and monitoring
manuals related to the rules. These
changes, effective April 16, 2015, are
part of Oregon’s ongoing efforts to
update state air quality rules and the
SIP.

Oregon’s April 22, 2015 submission
documents the public notice and
hearing process undertaken by the state,
including the state’s response to
comments received. The submission
requests EPA approval of the following
changes to air quality rules in Oregon’s
federally-approved State
Implementation Plan (SIP):

e Updates particulate matter emission
standards;

e revises permitting requirements for
emergency generators and small natural
gas or oil-fired equipment;

¢ establishes two new state air quality
area designations—sustainment and
reattainment;

e revises the major and minor source
pre-construction permitting programs;

e changes public processes for
informational meetings;

¢ revises the state’s woodstove
replacement program for small
commercial solid fuel boilers regulated
under the permitting program;

¢ updates the Oregon Source
Sampling Manual, Volumes I and I, and
the Oregon Continuous Monitoring
Manual; and

e removes annual reporting
requirements for small gasoline
dispensing facilities.

As part of the submission, Oregon
included a staff report outlining the
changes to the state air quality rules and
how the revised rules have been
designed to protect air quality
standards. Oregon also developed a
“crosswalk” document—a
comprehensive list of the rule changes
and why they were proposed. The
submission, including the staff report,
crosswalk document, public comments
and responses, is located in the docket
for this action.

We note that on November 14, 2016,
Oregon submitted a letter to correct
administrative errors in the original
April 20, 2015, cover letter and
attachment. In the letter of correction,
Oregon identified several rules that
were submitted to the EPA in error.
These rules were not adopted by the
Oregon Environmental Quality
Commission (EQC) as part of the Oregon
SIP, and should not have been
submitted for SIP approval. Oregon also
noted one provision that was adopted
by the EQC and should have been
submitted. Please see the November 14,
2016 letter of correction in the docket
for this action.

Below, we discuss our review of the
submitted changes to the Oregon SIP,
and our proposed action. We have
focused on the substantive rule
revisions. We did not describe the many
typographical corrections, minor edits,
and renumbering changes. We also note
this action does not address submitted
revisions for small gasoline dispensing
facilities because we approved the
revisions on October 27, 2015 (80 FR
65655).

I1. Evaluation of Revisions

A. Division 200: General Air Pollution
Procedures and Definitions

Definitions

Division 200 contains definitions
used throughout the air quality
divisions of Chapter 340 of the OAR, as
well as other generally-applicable rules.
However, over time, terms and
definitions have also been established
throughout other divisions. In the
submitted changes, Oregon re-organized
and streamlined rules to move most air
quality terms and definitions into

Division 200. Oregon also moved
procedural elements out of the
definitions in Division 200, and into the
specific divisions to which they apply.
Duplicate and obsolete terms were
removed. In this section of our
evaluation, we discuss key changes to
existing definitions and new terms used
in multiple divisions. Substantive new
terms, or revisions to definitions that are
mostly used in a single division, are
evaluated in Sections B through X
below (in the discussion of the changes
to the specific division).

To improve clarity, the state revised
key definitions to consistently use
certain terms—such as ‘“‘regulated
pollutant,” “control device,” “major
modification,” “major source,” and
“unclassified,”—and removed
variations on these terms that may have
created confusion. Oregon also added
new definitions to Division 200.
“Capture efficiency,” “control
efficiency,” “destruction efficiency,”
and “removal efficiency” were added to
differentiate amongst similar terms. The
state defined the term “internal
combustion sources” to clarify the
universe of regulated fuel burning
equipment under Oregon’s rules.

Oregon also defined the term
“portable,” as “designed and capable of
being carried or moved from one
location to another.” At the same time,
the state revised the definition of
“stationary source” to include portable
sources required to have permits under
Oregon’s air contaminant discharge
permitting (ACDP) program at Division
216. “Wood fuel-fired device” was used
in multiple Oregon rules, but was never
formally defined. The state added the
term, defined as “‘a device or appliance
designed for wood fuel combustion,
including cordwood stoves, woodstoves,
and fireplace stove inserts, fireplaces,
wood fuel-fired cook stoves, pellet
stoves and combination fuel furnaces
and boilers that burn wood fuels.” The
remainder of the new definitions
established are common dictionary
terms.

Oregon also made substantive changes
to several definitions. The definition of
“adjacent” at OAR 340-200-0020(4)
was narrowed by limiting the use of this
defined term (“interdependent facilities
that are nearby to each other”) to its use
in the “major source” definition at OAR
340-200-0020(91), and in the air
contaminant discharge permit program
(ACDP) at OAR 340-216—-0070. In other
places where the term “adjacent” is
used, the ODEQ’s response to comments
document in the submission indicates
that the ODEQ intends to use the
dictionary definition.
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Oregon revised the term
“categorically insignificant activities” at
OAR 340-200-0020(23) in several
respects. In general, the revisions
narrow when emissions may be
excluded from consideration—in some
aspects of Oregon’s permitting
program—as “‘insignificant.” For
example, Oregon put a cap on the
aggregate emissions from fuel burning
equipment that may be considered
categorically insignificant, and also
restricted when emergency generators
may be considered categorically
insignificant (limiting the exemption to
no more than 3,000 horsepower, in the
aggregate). Oregon also narrowed when
emissions from oil/water separators in
effluent treatment systems may be
considered categorically insignificant.
We note that Oregon did create a new
category of insignificant emissions—fuel
burning equipment brought on site for
six months or less for construction,
maintenance, or similar purposes,
provided the equipment performs the
same function as the permanent
equipment, and is operated within the
source’s existing plant site emission
limit. Importantly, however,
insignificant activity emissions must be
included in determining whether a
source is a “federal major source” (OAR
340-200-0020(66)) or a ‘“‘major
modification” (OAR 340-224—
0025(2)(a)(B)) subject to federal major
new source review (federal major NSR).?
In addition, as specified in OAR 340-
200-0020(23), categorically insignificant
activities must still comply with all
applicable requirements.

Oregon revised the definition of
“modification,” at OAR 340-200—
0020(93), to differentiate it from the
terms “major modification,” “permit
modification,” and “title I
modification,” and to make clear that it
applies to a change in a portion of a
source, as well as a source in its
entirety. The state also simplified the
definition of “ozone precursor’” at OAR
340-200-0020(107) to remove
redundant language pointing to the
reference method for measuring volatile
organic compounds (VOCs). Oregon
made the same type of change to the
definition of “particulate matter” at
OAR 340-200-0020(110). For
consistency, at OAR 340-200-0020(119)
and (120), the short-hand terms for
coarse and fine particulate matter,
“PM,0” and “PM, 5’ were updated to

1This includes both the prevention of significant
deterioration (PSD) new source review permitting
program that applies in attainment and
unclassifiable areas (40 CFR 51.166) and the
nonattainment major source new source review
permitting program that applies in nonattainment
areas (40 CFR 51.165).

reference the test method for measuring
each pollutant. The definition of
““volatile organic compounds” or
“VOG,” at OAR 340-200-0020(190),
was updated to take into account
changes to the EPA’s definition of VOC
in the Code of Federal Regulations
(CFR) at 40 CFR 51.100(s).

We have evaluated these changes, and
the additional changes to definitions
discussed in Sections B through X
below, and propose to find that they are
consistent with Clean Air Act (CAA)
requirements and the EPA’s
implementing regulations. We therefore
propose to approve the revised and
added definitions into the Oregon SIP.

LRAPA Jurisdiction

A key aspect of the submitted
revisions relates to jurisdiction. Oregon
added new applicability language to
Division 200, and throughout the air
quality rules, to address the
applicability of state rules in Lane
County, the authority of the Lane
Regional Air Protection Agency
(LRAPA) to implement and enforce state
rules in the county, and the authority of
LRAPA to adopt local rules. The
changes clarify that the ODEQ
administers its rules in all areas, except
where the Oregon Environmental
Quality Commission (EQC) has
designated the LRAPA to have primary
jurisdiction in Lane County. The
revisions also make clear that the
LRAPA is authorized to implement state
rules within Lane County, and may
promulgate a local rule in lieu of a state
rule provided: (1) It is as stringent as the
state rule; and (2) it has been submitted
to and approved by the EQC. We
propose to approve the delegation of
authority language in Division 200, and
in all other divisions, because it is
consistent with CAA section
110(a)(2)(E) requirements for state and
local air agencies.

We note that the state also submitted
the ODEQ-LRAPA Stringency Analysis
and Directive, comparing the Oregon
state rule revisions to the corollary rules
generally applicable in Lane County.
The analysis identifies which of the
revised state rules are more stringent,
and directs the LRAPA to implement
them, until such time as the LRAPA
revises its own rules to be at least as
strict. Please see Section IV below for a
listing of the submitted rule revisions
that we propose to approve as also
applying in Lane County. The ODEQ-
LRAPA Stringency Analysis and
Directive is in Attachment B of the
submission, and may be found in the
docket for this action.

Other Provisions

The submission also includes changes
to the generally applicable sections in
Division 200. Oregon submitted changes
to OAR 340-200-0030 to clarify that
woodstove emissions are regulated, and
may also be used to create emissions
reduction credits. In addition, Oregon
added a general rule section at OAR
340—-200-0035, listing updated versions
of key reference materials for air quality
requirements. We propose to approve
and incorporate by reference these
changes.

We note that this division contains
rules on conflicts of interests at OAR
340-200-0100, 0110, and 0120. These
rules were not substantively changed in
the submittal and remain consistent
with the CAA requirements for such
rules at CAA sections 110(a)(2)(E) and
128. We propose to approve, but not
incorporate by reference, OAR 340-200—
0100, 0110, and 0120, to avoid the
potential for confusion or potential
conflict with the EPA’s independent
authorities. We note that, consistent
with our 2003 action, we are not
approving OAR 340-200-0050 because
any compliance schedule established by
Oregon under this provision must be
submitted to, and approved by EPA,
before it will be federally-enforceable or
change the requirements of the EPA-
approved SIP. 40 CFR 51.102(a)(2) and
(c) and 260; 68 FR 2891, 2894 (Jan. 22,
2003).

B. Division 202: Ambient Air Quality
Standards and PSD Increments

Division 202 contains Oregon’s
ambient air quality standards and
Prevention of Significant Deterioration
(PSD) increments. Oregon revised
Division 202 by removing obsolete
definitions and moving definitions used
in more than one division to the general
definitions in Division 200. At OAR
340-202-0050, Oregon added language
expressly stating that no source may
cause or contribute to a new violation of
an ambient air quality standard or a PSD
increment, even if the single source
impact is less than the significant
impact level. Oregon made this change
to address a court decision vacating and
remanding regulatory text for the PMs s
significant impact level. Please see
Section L below for a more detailed
discussion of the basis for our
determination that this change, along
with other related changes, adequately
addresses the court decision.

At OAR 340-202-0210, the specific
PSD increments were moved from a
table to the text of the rule for
readability. Oregon also clarified that
PSD increments are compared to
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aggregate increases in pollution
concentrations from the new or
modified source, over the baseline
concentration. The state moved ambient
air quality thresholds for pollutants
from Division 224 to this division, to
centralize ambient standards and
thresholds. Finally, Oregon
consolidated requirements for areas
subject to an approved maintenance
plan, moving ambient standards and
thresholds from Division 224 into a new
section, at OAR 340-202—-0225. We
propose to approve the submitted
revisions to Division 202 as being
consistent with CAA requirements.

C. Division 204: Designation of Air
Quality Areas

This division contains provisions for
the designation of air quality areas in
Oregon. In the submission, the state
removed a reference to “Indian
Governing Bodies” at OAR 340-204—
0060 because the ODEQ does not have
authority or jurisdiction to regulate
them. Oregon also replaced an expired
oxygenated gasoline requirement at
OAR 340-204-0090 with an updated
reference to the applicable maintenance
plan and its associated provisions.

A significant change in this division
is the introduction of three new
concepts: “‘sustainment areas,”
“reattainment areas,” and “priority”’
sources. See OAR 340-204-0300
through 0320. Both sustainment and
reattainment areas are new, state-level
designations designed to add to federal
requirements. Oregon has implemented
a state-level designation in the past—
specifically, the maintenance area
designation. Now, Oregon has
developed two new designations
intended to help areas address air
quality problems by further regulating
emission increases from major and
minor sources.

To designate an area as sustainment
or reattainment, the ODEQ will
undertake the same process as used in
the past to designate a state
maintenance area. The process includes
public notice, a rule change, and
approval by the EQC. Oregon asserts
that the new designations and
associated requirements are intended to
help solve air quality issues, and do not
change attainment planning
requirements or federal requirements for
major stationary sources.

The sustainment area designation at
OAR 340-204-0300 is designed to apply
to an area where monitored values
exceed, or have the potential to exceed,
ambient air quality standards, but has
not been formally designated

nonattainment by the EPA.2 To
construct or modify a major or minor
source in a sustainment area, the owner
or operator may need to offset new
emissions with reductions from other
sources, including the option of
targeting “‘priority”’ sources, in that area.
Priority sources are defined as sources
causing or contributing to elevated
emissions levels in the area. This is
determined using local airshed
information, such as emissions
inventories and modeling results. A new
major or minor stationary source
seeking to construct in a sustainment
area may obtain more favorable offsets
from priority sources.

The reattainment area designation is
designed to apply to an area that is
formally designated nonattainment by
the EPA, has an EPA-approved
attainment plan, and also has three
years of quality-assured/quality-
controlled monitoring data showing the
area is attaining the relevant standard.
See OAR 340-204-0310. When an area
has met attainment planning
requirements and has attained the
standard, the CAA requires that a state
submit, and the EPA approve, a
maintenance plan for the next ten years.
The state may then request that the EPA
redesignate the area to attainment. In
the interim, Oregon may designate the
area a reattainment area. The Oregon
rules requires that all elements of the
area’s attainment plan continue to apply
with a reattainment designation.
However, minor sources will be subject
to less stringent state new source review
permitting requirements—unless the
ODEQ has specifically identified a
source as a significant contributor to air
quality problems in the area, or has
controlled the source and relied on the
controls as part of the attainment plan.
The federal requirements for
redesignation remain in place and are
unchanged.

We propose to approve the revisions
to Division 204 because the added rules
for state-level designations are
consistent with CAA requirements and
the EPA’s implementing regulations for
attainment planning and major source
pre-construction permitting. The
changes to Oregon’s major and minor
source permitting program—and our
evaluation of those changes—are
discussed in detail in Section L below.

D. Division 206: Air Pollution
Emergencies

This division establishes criteria for
identifying and declaring air pollution
episodes at levels below the levels of
significant harm. Oregon submitted

2 As codified at 40 CFR part 81.

minor changes to this division, such as
updating references to the outdated total
suspended particulate matter standard,
and moving information from four
tables into regulatory text. We propose
to approve these revisions.

E. Division 208: Visible Emissions and
Nuisance Requirements

Division 208 contains provisions
regulating visible emissions, odor,
nuisance, and fugitive emissions from
sources. Oregon made substantive
changes to the visible emission
standards at OAR 340-208-0100
through 0110, supported by a
demonstration of why the state believes
the changes continue to protect air
quality. For all point sources, the state
changed visible emission standards
from an aggregate exception of three
minutes in a 60-minute period to a six-
minute block average, aligning the form
of and test method for Oregon’s visible
emission standards with federal New
Source Performance Standards (NSPS).
At the same time, Oregon made visible
emission standards applicable to each
individual stack or emission point, to
preclude averaging across the source.

Oregon also made changes to phase
out less stringent visible emission limits
granted to certain older facilities in
operation before 1970. These sources
were required to meet a 40% visible
emission limit. However, starting in
2020, these sources will be required to
meet the state’s standard 20% visible
emissions limit. Wood-fired boilers
constructed or installed before 1970,
and not since modified, also will be
held to the tighter 20% visible
emissions limit starting in 2020, except
for certain, limited situations.

Oregon asserted in its SIP submittal
that a visible emissions standard based
on a six-minute average is no more or
less stringent than a standard based on
an aggregate exception of three minutes
in any hour. Oregon argued that,
theoretically, either basis could be more
stringent than the other, but practically,
sources do not typically have
intermittent puffs of smoke. Oregon also
claimed that changing to a six-minute
average is appropriate because a
reference compliance method has not
been developed for the three-minute
standard; EPA Method 9 results are also
reported as six-minute averages; and
using a three-minute standard results in
additional costs for sources that also
monitor visible emissions with
continuous opacity monitoring systems
(COMS).

Many COMS are designed for six-
minute averages, and must be modified
to record and report data for a three-
minute standard. Oregon stated in the



14658

Federal Register/Vol. 82, No. 54/Wednesday, March 22, 2017 /Proposed Rules

submittal that compliance with a six-
minute average can be determined with
24 readings (six-minute observation
period), while, compliance with a three-
minute standard may require as many as
240 readings (60-minute observation
period).

We have evaluated the visible
emissions rule changes and Oregon’s
justification for the changes. We
propose to approve the revised version
of OAR 340-208-0110 and the removal
of OAR 340-208-0100 because we agree
that the changes will streamline visible
emissions and related testing and
monitoring requirements for sources,
impose more stringent requirements on
certain older sources, and are, overall, at
least as protective of the ambient air
quality standards as the existing SIP
requirements.

The final changes made to this
division revise fugitive emission
requirements at OAR 340-208-0200
through 0210. The revised rules require
sources to take reasonable precautions
to prevent fugitive emissions, and may
require a fugitive emissions control plan
to prevent visible emissions from
leaving a facility property for more than
18 seconds in a six-minute period.
Compliance is based on EPA Method 22,
Visual Determination of Fugitive
Emissions from Material Sources and
Smoke Emissions from Flares. Oregon
also replaced the specific references to
“asphalt” and “o0il” in the lists of dust
suppressants and control measures with
the term ‘“‘other suitable chemicals,” to
discourage the use of oil and asphalt as
dust suppressants.

We propose to approve the revised
version of OAR 340-208-0210 and the
repeal of OAR 340-208-0200 because
we have determined that the fugitive
emissions rule changes are consistent
with CAA requirements and are
expected to improve the effectiveness of
controls and compliance with emission
limits.

F. Division 209: Public Participation

Division 209 governs public
participation in the review of proposed
permit actions. Oregon revised this
division to modernize and clarify public
notice requirements. The Oregon SIP
provides four different levels of public
process, depending on the type of
permitting action, with Category I
having the least amount of public notice
and opportunities for public
participation and Category IV having the
most. Most new source review
permitting actions are subject to
category III, for which the ODEQ
provides public notice and an
opportunity for a hearing at a reasonable
time and place if requested, or if the

ODEQ otherwise determines a public
hearing is necessary. For the state’s
category IV public process, which
applies to Major NSR permitting
actions, the ODEQ provides an
informational meeting that occurs before
issuing a draft permit for public review
and comment. The ODEQ has revised
the requirements for informational
meetings to provide at least a 14-day
public notice, prior to the scheduled
informational meeting. The revisions
also make clear that although the ODEQ
accepts, and will consider, comments
from the public during the
informational meeting, the ODEQ does
not maintain an official record of the
informational meeting, or respond in
writing to comments provided at the
informational meeting.

Oregon also revised this division to
address permitting in new state-
designated sustainment and
reattainment areas, added email
notification as an option, and specified
where the public comment records
would be made available. We note that
revisions to the hearing procedures in
OAR 340-209-0070 were reorganized,
moving the notice and comment
requirements for informational meetings
to OAR 340-209-0030.

We have concluded that the
submitted revisions to Oregon’s public
participation rules remain consistent
with the CAA and federal requirements
for public notice of new source review
actions in 40 CFR 51.161 Public
availability of information, 40 CFR
51.165 Permit requirements, and 40 CFR
51.166 Prevention of significant
deterioration of air quality, and we
propose to approve them. We also
propose to approve the hearing
procedures, but not incorporate them by
reference, to avoid confusion or
potential conflict with the EPA’s
independent authorities.

G. Division 210: Stationary Source
Notification Requirements

Division 210 contains a registration
program for sources not subject to one
of Oregon’s operating permit programs,
as well as some of the requirements for
the construction and modification of
sources. In OAR 340-210-0010, Oregon
broadened the applicability of this
division so that it applies to “air
contaminant sources” and to
“modifications of existing portable
sources that are required to have
permits under OAR 340 division
216" —in addition to stationary sources.
Oregon also revised source registration
requirements at OAR 340-210-0100 to
specify in more detail the information
an owner or operator must submit to
register and re-register. In addition, at

OAR 340-210-0205, Oregon made
changes to clarify when a Notice of
Construction application is required—
with certain exceptions the state has
specifically listed.

Oregon revised construction approval
and approval to operate provisions at
OAR 340-210-0240 and 0250 to spell
out when sources may proceed with
construction or modification, and that
construction approval does not mean
approval to operate the source, unless
the source is not required to obtain an
ACDP under Division 216.

We are proposing to approve the
revisions to Division 210 because we
have determined they are consistent
with CAA requirements, and correct or
clarify existing source notification
requirements, to help ensure that
changes to sources go through the
appropriate approval process.

H. Division 212: Stationary Source
Testing and Monitoring

This division contains general
requirements for source testing and
monitoring. Most of the revisions to this
division were clarifications or updates.
For example, Oregon revised Division
212 to clarify that the term “stationary
source” in this division includes
portable sources that require permits
under Division 216. This change is
consistent with the term as used in
other divisions. Oregon also made clear
that, with respect to stack height and
dispersion technique requirements, the
procedures referenced in 40 CFR 51.164
are the major and minor NSR review
procedures used in Oregon, as
applicable.

OAR 340-212-0140 of this division
sets forth test methods, and requires that
sampling, testing, or measurements
performed pursuant to Division 212
conform to the methods in Oregon’s
Source Sampling Manual, Volumes 1
and II, and Oregon’s Continuous
Monitoring Manual. The manuals,
revised as of 2015, have been submitted
for approval. As discussed below in
Section X, we have concluded that the
revised manuals are consistent with the
EPA’s monitoring requirements for
criteria pollutants and we propose to
approve them for the purpose of the
limits approved into the SIP.

A final change to this division is
Oregon’s request to remove rules that
were approved into the Oregon SIP on
January 22, 2003 (68 FR 2891). The
specified rules, under the compliance
assurance monitoring section, apply to
title V sources only and implement the
requirements of 40 CFR parts 64 and 70.
We agree with Oregon that these rules
are not necessary for SIP approval under
section 110 of title I of the CAA, because
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the rules implement provisions of title
V. Therefore, we propose to approve
Oregon’s request to remove OAR 340-
212-0200 through 0280 from the
federally-approved Oregon SIP.

L Division 214: Stationary Source
Reporting Requirements

This division contains Oregon’s
provisions for reporting and
recordkeeping, information requests
(CAA section 114 authority), credible
evidence, business confidentiality,
emissions statements, and excess
emissions. Oregon made substantive
changes to several sections of this
division. First, at OAR 340-214-0010,
Oregon changed the definition of “large
source” to align with a recent court
decision on the regulation of GHG
emissions from new and modified major
stationary sources in attainment and
unclassifiable areas, in addition to title
V sources. Please see our discussion at
Section L, below. Oregon also removed
from the definition of ‘‘large source,”
those sources subject to a National
Emission Standard for Hazardous Air
Pollutants (NESHAP). NESHAP
reporting requirements are separate and
independent of the SIP and CAA section
110 criteria pollutant requirements, and
we propose to approve the revision.

Oregon revised OAR 340-214-0100 of
this division to clarify that stationary
sources include portable sources
required to have ACDPs under Division
216. In addition, at OAR 340-214—
0114(5), starting on July 1, 2015, owners
and operators of specific sources must
retain records of all required monitoring
data and supporting information for five
years. Oregon also revised the section
on disclosure of information at OAR
340—-214-0130, to spell out that
emissions data cannot be exempted
from disclosure as a trade secret. Under
OAR 340-214-0200, with respect to
emission statements for VOC and NOx
sources, Oregon clarified that “actual
emissions include, but are not limited,
to routine process emissions, fugitive
emissions, and excess emissions from
maintenance, startups and shutdowns,
equipment malfunction, and other
activities.” We propose to approve these
revisions because they are consistent
with CAA requirements.

Oregon made several revisions to the
excess emissions and emergency
provision requirements in Division 214,
at OAR 340-214-0300 through 0360,
that are currently in the SIP, and these
revisions are included in the submittal
that is the subject of this proposed
action. First, in OAR 340-214-0300, the
state clarified that “emissions in excess
of applicable standards are not excess
emissions if the standard is in an NSPS

or NESHAP and the NSPS or NESHAP
exempts startups, shutdowns and
malfunctions as defined in the
applicable NSPS or NESHAP.” By its
terms, this provision only applies to
standards in NSPS or NESHAPs, and
Oregon’s incorporation by reference of
the federal NSPS and NESHAP
standards are not included in the SIP.
Because this addition relates solely to
standards that are not in the SIP, the
EPA is not approving this provision.
The state also expanded the prohibition
on planned startups, shutdowns, and
scheduled maintenance—that may
result in excess emissions during
declared air quality alerts, warning or
emergencies, or during times when
residential wood burning is curtailed in
PM,, nonattainment areas—to include
sources in PM, s nonattainment areas.

In addition, Oregon made changes to
a provision in its SIP that contains
criteria for determining whether Oregon
will take an enforcement action for
excess emissions (OAR 340-214—-0350).
In the context of the EPA’s recent “SSM
SIP Action of 2015,” the EPA evaluated
the enforcement discretion provision of
OAR 340-214-0350 (re-codified from
OAR 340-028-1450) and found it to be
consistent with CAA requirements and
with the EPA’s SSM policy as it applies
to SIPs.3 The EPA’s SSM SIP Action of
2015 responded to a petition from the
Sierra Club requesting that the EPA
address concerns about specific
provisions approved into 39 state SIPs.
Sierra Club’s petition alleged that
specific provisions in these states’ SIPs
were inconsistent with the CAA. With
respect to Oregon’s SIP, the petitioner
objected to OAR 340-028-1450
(recodified as OAR 340-214—-0350)
which specifies criteria to be considered
by Oregon in determining whether to
pursue enforcement action for excess
emissions.

In the SSM SIP Action of 2015, we
noted that Oregon’s provision provides
that “[i]n determining whether to take
enforcement action for excess
emissions, DEQ considers, based upon
information submitted by the owner or
operator,” a list of factors. As discussed
in the SSM SIP Action of 2015, the EPA
has interpreted the CAA to allow states
to elect to have SIP provisions that
pertain to the exercise of enforcement
discretion by state personnel. See 80 FR
33839, 33980. We explained that the

3 State Implementation Plans: Response to
Petition for Rulemaking; Restatement and Update of
EPA’s [Startup, Shutdown and Malfunction] SSM
Policy Applicable to SIPs; Findings of Substantial
Inadequacy; and SIP GCalls to Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown and Malfunction: Final Rule.”
(June 12, 2015, 80 FR 33839).

provision cited by the petitioners—OAR
340-028-1450 (recodified as OAR 340-
214-0350)—is plainly a statement of
enforcement discretion, delineating
factors to be considered by the ODEQ in
determining whether to pursue state
enforcement for violations of the
applicable SIP emission limits due to
excess emissions. The EPA further
concluded that there was no language in
this Oregon regulation suggesting that
Oregon’s determination to forgo
enforcement by the state against a
source would in any way prevent the
EPA or the public from demonstrating
that violations occurred and taking
enforcement action. The EPA therefore
concluded that Oregon’s regulation was
consistent with the requirements of the
CAA and denied the petitioner’s request
to require Oregon to revise its SIP
provision. See 80 FR 33839, 33973 (final
action); 78 FR 12459, 12537 (February
22, 2013) (proposed action).

In the submittal that is the subject of
this proposed action, Oregon has added
to OAR 340-214-0350 two criteria that
the ODEQ considers in determining
whether to take enforcement action: (1)
Whether any federal NSPS or NESHAP
apply to the source in question and
whether the excess emission event
caused a violation of the federal
standard,# and (2) whether the excess
emission event was due to an
“emergency.”’ ® Because OAR 340-214—
0350 is a true enforcement discretion
provision, rather than an affirmative
defense, the addition of these criteria
does not change the EPA’s recent
conclusion that this provision is
approvable, consistent with EPA
guidance in the SSM SIP Action of 2015
and CAA requirements for SIP
provisions.

4 Unlike the provision addressing NSPS and
NESHAP added to OAR 340-214—0300 above,
which by its terms applies only to NSPS and
NESHAP, which are not part of the SIP, the
provision here is not limited to NSPS and NESHAP
standards. For example, a SIP provision and an
NSPS could each have an opacity limit of 20% that
applies to the same emission unit at a facility. The
fact that the NSPS limit does not apply during
startup of the emission unit could be a relevant
factor for Oregon to consider in determining
whether to take an enforcement action for emissions
in excess of the SIP opacity limit during startup.

5“Emergency” is defined as any situation arising
from sudden and reasonably unforeseen events
beyond the control of the owner or operator,
including acts of God, which situation requires
immediate corrective action to restore normal
operation, and that causes the source to exceed a
technology-based emission limit under the permit,
due to unavoidable increases in emissions
attributable to the emergency. An emergency does
not include noncompliance to the extent caused by
improperly designed equipment, lack of
preventative maintenance, careless or improper
operation, or operator error. See OAR 340-200—
020(50).
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Further, Oregon changed an
affirmative defense provision for excess
emissions (OAR 340-214—-0360) that is
in the current SIP. OAR 340-214—-0360
provides, by its title and language, an
affirmative defense to excess emissions
due to an “emergency.” The language in
this provision closely follows language
in regulations that govern title V
operating permit programs, and states
are currently authorized under the 40
CFR part 70 regulations to include this
provision in title V permits. See 40 CFR
70.6(g).6 The EPA most recently
approved this provision into the Oregon
SIP on December 27, 2011 (76 FR
80747). Although this provision was not
a subject of the SIP call, the SSM SIP
Action of 2015 expressly concluded that
affirmative defense provisions are
inconsistent with CAA requirements for
SIPs and cannot be approved. See 80 FR
at 33852.

Oregon revised OAR 340-214-0360 so
that it provides an affirmative defense
available only in penalty actions due to
noncompliance with technology-based
emission limits in title V operating
permits; as revised, the affirmative
defense would no longer be available for
violations of SIP requirements. Oregon’s
revision makes OAR 340-214-0360
consistent with current requirements for
title V operating permit programs.
Oregon has not submitted the revised
version of section 0360 for approval into
the SIP and instead, as part of the
current submittal, has requested that the
EPA remove the old version of OAR
340-214-0360 from the SIP. The
removal of this affirmative defense
provision from the SIP is consistent
with EPA guidance in the SSM SIP Call
and CAA requirements for SIP
provisions. We are therefore proposing
to approve the removal of this title V
affirmative defense provision from the
Oregon SIP.

We note that Oregon also repealed the
sulfur dioxide emission inventory
requirements at OAR 340-214-0400
through 0430. These provisions are not
part of the federally-approved Oregon
SIP. These provisions were repealed as
a matter of state law because they were
replaced with more stringent sulfur
dioxide limits established as a part of
the state’s regional haze plan (July 5,
2011; 76 FR 38997).

6 The EPA proposed changes to federal title V
regulations on June 14, 2016 (81 FR 38645). The
proposed changes would remove this affirmative
defense from the title V rules. If finalized, states
would be required to make changes to their title V
programs, where applicable, to conform to the
revised federal title V regulations.

J. Division 216: Air Contaminant
Discharge Permits

Oregon’s Air Contaminant Discharge
Permit (ACDP) program is both Oregon’s
federally-enforceable non-title V state
operating permit program, and also the
administrative mechanism used to
implement the notice of construction
and new source review programs. There
are six types of ACDPs under Oregon’s
rules: Construction, General, Short Term
Activity, Basic, Simple, and Standard.
The types of ACDPs have not changed,
but the ODEQ has made some changes
and clarifications to the criteria and
requirements for the various ACDPs.
Oregon also revised application
requirements to set application renewal
deadlines, and to clarify the required
contents of applications.

The applicability section at OAR 340—
216-0020 references the table of
applicability criteria for the various
types of permits in OAR 340-216-8010.
The associated fees are listed at OAR
340-216-8020. Oregon made clarifying
changes throughout the table in OAR
340-216-8010, and made some
revisions to the type of ACDP (Basic,
General, Simple, or Standard) each
source category is required to obtain
prior to construction and operation.
Overall, Oregon slightly expanded the
list of sources required to obtain Basic,
General, Simple, or Standard ACDPs,
with one exception. Oregon removed
the requirement that GHG-only sources
obtain a Standard ACDP, and pay the
associated permitting fees, consistent
with the federal court decision
described below in Section L.

Oregon also made revisions, mostly
clarifying, to the requirements for
applying for and issuing certain types of
permits, as well as the contents of the
various permits. For Construction
ACDPs at OAR 340-216-0052, Oregon
added a qualifier to the rule that
construction commence within 18
months after the permit is issued. This
deadline now applies only if a source is
subject to federal major NSR and certain
state major NSR permitting (discussed
in more detail below). Oregon also
added language to the public notice
requirements for a modified
Construction ACDP, making clear when
public notice as a Category I permit
action is appropriate, as opposed to a
Category II permit action under OAR
340 Di