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other establishments, both Federal and
non-Federal, that offer services,
facilities and beds for use beyond a 24
hour period in rendering medical
treatment.

m 5. Section 95.1209 is amended by
revising paragraph (g) to read as follows:

§95.1209 Permissible communications.
* * * * *

(g) Medical body-worn transmitters
may relay only information in the 2360—
2400 MHz band to a MedRadio
programmer/control transmitter or
another medical body-worn transmitter
device that is part of the same Medical
Body Area Network (MBAN). A
MedRadio programmer/control
transmitter may not be used to relay
information in the 2360-2400 MHz
band to other MedRadio programmer/
controller transmitters. Wireless
retransmission of all other information
from an MBAN transmitter to a receiver
that is not part of the same MBAN shall
be performed using other radio services
that operate in spectrum outside of the
2360-2400 MHz band. Notwithstanding
the above restriction, a MedRadio
programmer/control transmitter in the
2360-2400 MHz band may
communicate with another MedRadio
programmer/control transmitter in the
2360-2400 MHz band to coordinate
transmissions so as to avoid interference
between the two Medical Body Area

Networks.
* * * * *

m 6. Section 95.1213 is revised to read
as follows:

§95.1213 Antennas.

(a) An antenna for a MedRadio
transmitter shall not be configured for
permanent outdoor use.

(b) Any MedRadio antenna used
outdoors shall not be affixed to any
structure for which the height to the tip
of the antenna will exceed three (3)
meters (9.8 feet) above ground.

(c) Paragraphs (a) and (b) of this
section do not apply to MedRadio
operations in the 2390-2400 MHz band.
m 7. Section 95.1223 is amended by
revising the section heading, paragraph
(a) introductory text, and paragraphs
(a)(3), (a)(5), and (b) to read as follows:

§95.1223 Registration and frequency
coordination.

(a) Registration. Prior to operating
MBAN devices that are capable of
operation in the 2360—2390 MHz band,
a health care facility, as defined by
§95.1203, must register with a
frequency coordinator designated under
§ 95.1225. Operation of MBAN devices
in the 2360-2390 MHz band is
prohibited prior to the MBAN

coordinator notifying the health care
facility that registration and
coordination (to the extent coordination
is required under paragraph (c) of this
section) is complete. The registration
must include the following information:
* * * * *

(3) Number of MedRadio programmer/
control transmitters in use at the health
care facility as of the date of registration
including manufacturer name(s) and
model numbers and FCC identification
number;

* * * * *

(5) Location of MedRadio
programmer/control transmitters (e.g.,
geographic coordinates, street address,
building);

* * * * *

(b) Notification. A health care facility
shall notify the frequency coordinator
whenever an MBAN programmer/
control transmitter in the 2360-2390
MHz band is permanently taken out of
service, unless it is replaced with
transmitter(s) using the same technical
characteristics and locations as those
reported on the health care facility’s
registration which will cover the
replacement transmitter(s). A health
care facility shall keep the information
contained in each registration current
and shall notify the frequency
coordinator of any material change to
the MBAN’s location or operating
parameters. In the event that the health
care facility proposes to change the
MBAN’s location or operating
parameters, the MBAN coordinator must
first evaluate the proposed changes and
comply with paragraph (c) of this
section, as appropriate, before the health
care facility may operate the MBAN in
the 2360-2390 MHz band under
changed operating parameters.

* * * * *

m 8. Section 95.1225 is amended by
revising paragraphs (a) and (b)(1) and
adding paragraph (c) to read as follows:

§95.1225 Frequency coordinator.

(a) The Commission will designate a
frequency coordinator(s) to manage the
operation of medical body area
networks by eligible health care
facilities.

(b) E N

(1) Register health care facilities that
operate MBAN transmitters, maintain a
database of these MBAN transmitter
locations and operational parameters,
and provide the Commission with
information contained in the database
upon request;

* * * * *

(c) The frequency coordinator shall:

(1) Provide registration and
coordination of MBAN operations to all

eligible health care facilities on a non-
discriminatory basis;

(2) Provide MBAN registration and
coordination services on a not-for-profit
basis;

(3) Notify the Commission of its intent
to no longer serve as frequency
coordinator six months prior to ceasing
to perform these functions; and

(4) Transfer the MBAN registration
data in usable form to a frequency
coordinator designated by the
Commission if it ceases to be the
frequency coordinator.
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SUMMARY: This final rule amends the
FHWA and FTA joint procedures that
implement the National Environmental
Policy Act (NEPA) by adding new
categorical exclusions (CE) for FHWA
and FTA; allowing State departments of
transportation (State DOT) to process
certain CEs without FHWA'’s detailed
project-by-project review and approval
as long as the action meets specific
constraints; and adding a new section
on programmatic agreements between
FHWA and State DOTs that allow State
DOTs to apply FHWA CEs on FHWA'’s
behalf, as described in section 1318 of
the Moving Ahead for Progress in the
21st Century Act (MAP-21).

DATES: Effective on November 5, 2014.

FOR FURTHER INFORMATION CONTACT: For
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Office of Project Delivery and
Environmental Review (HEPE), (202)
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of the Chief Counsel (HCC), (202) 366—
1373, Federal Highway Administration,
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1200 New Jersey Ave. SE., Washington,
DC 20590-0001. For the FTA: Megan
Blum, Office of Planning and
Environment (TPE), (202) 366—0463, or
Nancy-Ellen Zusman, Office of Chief
Counsel (TCC), (312) 353—2577. Office
hours are from 8:00 a.m. to 4:30 p.m.
e.t., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:
General Background

On July 6, 2012, President Obama
signed into law MAP-21 (Pub. L. 112—
141, 126 Stat. 405), which contains new
requirements that the FHWA and the
FTA, hereafter referred to as the
“Agencies,” must meet related to the
NEPA (42 U.S.C. 4321 et seq.). The
Agencies’ joint procedures at 23 CFR
part 771 describe how the Agencies
comply with NEPA and the Council on
Environmental Quality (CEQ)
regulations implementing NEPA; and
include CEs that identify actions the
Agencies have determined do not
normally have the potential for
significant environmental impacts and
therefore do not require the preparation
of an environmental assessment (EA) or
environmental impact statement (EIS),
pursuant to 40 CFR 1508.4. Section
771.117 establishes CEs for FHWA
actions and § 771.118 establishes CEs
for FTA actions. Sections 771.117(c) and
771.118(c) establish specific lists of
categories of actions, or ““(c)-list” CEs,
that the Agencies have determined
normally do not individually or
cumulatively have a significant effect on
the human environment and do not
require an EA or EIS. Sections
771.117(d) and 771.118(d) list examples
of actions that may be categorically
excluded from further NEPA review but
require additional documentation
demonstrating that the specific criteria
for a CE are satisfied and that no
significant environmental impacts will
result from the action. The list of
examples of actions that may be
excluded as “(d)-list” CEs is not
exclusive and the authority may be used
for actions that are not included in the
list of examples. Additionally,
§§771.117 and 771.118 include the
requirement for considering unusual
circumstances, which is how the
Agencies consider extraordinary
circumstances, in accordance with the
CEQ regulations. The presence of
“unusual circumstances” requires that
the Agencies “conduct appropriate
environmental studies to determine if
the CE classification is proper”” pursuant
to §§771.117(b) or 771.118(b). The
potential for unusual circumstances for
a project does not automatically trigger

an EA or EIS. The FTA requires Agency
approval for all CEs. The FHWA
requires detailed project-by-project
review and approval only for (d)-list
CEs.

Section 1318 of MAP-21 requires the
Secretary of Transportation to: (1)
survey and publish the results of the use
of CEs for transportation projects since
2005 and solicit requests for new CEs;
(2) publish a notice of proposed
rulemaking (NPRM) to propose new CEs
received by the Secretary to the extent
that the CEs meet the criteria for a CE
under 40 CFR 1508.4 and 23 CFR part
771; and (3) issue an NPRM to move
three actions found in 23 CFR
771.117(d)(1) through (3) to paragraph
(c) to the extent that such movement
complies with the criteria for a CE
under 40 CFR 1508.4. In addition,
section 1318(d) directs the Secretary to
seek opportunities to enter into
programmatic agreements, including
agreements that would allow a State to
determine, on behalf of FHWA, whether
a project is categorically excluded. The
Agencies are carrying out this
rulemaking on behalf of the Secretary.

This final rule contains a description
of the notice of NPRM issued on
September 19, 2013 (78 FR 57587), a
summary of public comments received
on that NPRM and responses to those
comments, and a description of the final
regulatory text at the end of this rule.
Changes to the regulatory text not
described in the summary and response
to comments are described in the
Section-by-Section Analysis. Following
the Section-by-Section Analysis, this
rule explains the various rulemaking
requirements that apply and how they
have been met.

Notice of Proposed Rulemaking

On September 19, 2013, the Agencies
published an NPRM proposing
amendments to 23 CFR 771.117 and
771.118 as mandated by sections 1318
of MAP-21. The Agencies proposed to:
(1) add four new CEs for FHWA and five
new CEs for FTA, (2) allow FHWA to
process CEs in § 771.117(d)(1) through
(3) as (c)-list CEs when the action meets
specified constraints, and (3) add a new
section allowing programmatic
agreements between FHWA and State
DOTs to permit State DOTs to apply
FHWA CEs on the Agency’s behalf. The
NPRM sought comments on how the
Agencies proposed to interpret and
implement the provision.

The public comment period closed on
November 18, 2013. The Agencies
considered all comments received when
developing this final rule.

Summary of and Responses to
Comments

The Agencies received comments
from a total of 30 entities, which
included 12 State DOTs (Alaska,
California, Colorado, Florida, Ohio,
Oklahoma, Oregon, Pennsylvania,
Texas, Virginia, Wyoming, and
Washington), 6 transit and rail agencies
(Los Angeles County Metropolitan
Transportation Authority, Metropolitan
Transportation Authority of New York,
New Jersey Transit, San Francisco Bay
Area Rapid Transit District, Southern
California Regional Rail Authority, and
Utah Transit Authority), 4 public
interest groups (National Trust for
Historic Preservation, Natural Resources
Defense Council, Southern
Environmental Law Center, and
Transportation Transformation Group),
3 professional associations (American
Association of State Highway and
Transportation Officials, American
Public Transportation Association, and
American Road and Transportation
Builders Association), 2 Federal
agencies (U.S. Army Corps of Engineers
and U.S. Department of the Interior), 1
Indian tribe (Osage Nation Historic
Preservation Office), 1 regional
transportation consortium (Alameda
Corridor-East Construction Authority,
Orange County Transportation
Authority, San Bernardino Associated
Governments, and Southern California
Regional Rail Authority) and 1
anonymous comment. The majority of
commenters suggested additional
clarifications on the use of CEs,
including expanding or limiting their
scope. The comments submitted have
been organized by theme or topic.

General

The FTA received 11 comments
generally in support of the proposed
rule change. Six of the comments
provided overall support for all changes,
while one comment specifically
supported the new CEs added at
§771.118(c)(14), (15), and (16). Four
comments supported the changes made
to §771.118(d), one of which offered
additional supporting information.

The FHWA received two comments
that supported the consideration of
programmatic CE agreements in
§771.117(g). Two comments supported
the statement in the preamble that early
acquisitions of rights-of-way under
Section 108(d) may be approved as (d)
list CEs. One comment supported the
six conditional constraints in 771.117(e)
to condition the move of (d)-listed CE
actions to the (c)-list. The FHWA
reviewed 109 comments on the new
CEs, including the former (d)-list CEs
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moved to the (c)-list. Additionally,
FHWA received 28 comments on
programmatic agreements in
§771.117(g).

The FTA and FHWA appreciate the
comments received on the proposed
rule.

The FTA received a comment that
suggested the numbering of the new CEs
was incorrect. The numbering presented
in the NPRM (i.e., the new CEs begin
with §771.118(c)(14)) is correct as FTA
recently added two new CEs at
§771.118(12) and (13) through a
separate rulemaking (see 79 FR 2107).

CE Development

Five State DOTSs and two professional
associations noted that only a handful of
the new CEs proposed by transportation
agencies were considered appropriate to
include and additional effort should
have been expended to identify more.

The Agencies are guided by their
experience with CEs and considered the
current administrative process for CE
NEPA compliance. The Agencies also
considered the survey results made
public in the U.S. Department of
Transportation National Environmental
Policy Act Categorical Exclusion Survey
Review (http://www.fhwa.dot.gov/
map21/reports/sec1318report.cfm). The
FHWA evaluated the results of the CE
survey to determine which requested
actions would be appropriate as CEs
according to the criteria for a CE under
40 CFR 1508.4 and 23 CFR 771.117(a).
The FHWA did not pursue requests for
new CEs for actions that would
duplicate already existing CEs, requests
for new CEs that would not involve a
FHWA action (e.g., projects ineligible
for FHWA funding assistance), requests
that would not meet the criteria for a CE
under 40 CFR 1508.4 and 23 CFR
771.117(a), or requests for new CEs for
actions that would not have
independent utility. The FHWA also
eliminated proposed new CEs that
would be covered by a statutorily
mandated CE rulemaking under other
MAP-21 provisions (e.g., emergency
actions (section 1315), operational right-
of-way actions (section 1316), limited
Federal assistance actions (section
1317), and the revision mandated by
section 1318(c) for moving
modernization of highways actions,
highway safety actions, and bridge
rehabilitation, reconstruction, or
replacement actions from the (d)-list to
the (c)-list)). The FHWA evaluated the
remaining actions proposed as CEs to
eliminate those that did not meet the 40
CFR 1508.4 definition and those that
were so broad that they could include
actions with significant environmental
effects. The FHWA determined that 13

requests of a total of 86 were
appropriate for consideration. These 13
requests were grouped into 5 CEs. Four
of the five CEs could be substantiated as
new CEs. No additional information was
provided during the comment period to
substantiate new CEs.

One professional association asked
the Agencies to involve the regulated
community as new CEs are developed.
The commenter requested the Agencies
to use stakeholder meetings as a forum
to discuss the creation and
implementation of CEs.

The Agencies have involved State
DQTs, transit authorities, metropolitan
planning organizations, and other
governmental agencies in the
development of the new CEs in this
rule. For example, the Agencies’ new
CEs created in this final rule are a direct
response to the requests received for
new CEs under the section 1318(a)
survey process. The Agencies also relied
on the public notification and comment
process required in the rulemaking
process, 40 CFR 1507.3, and the CEQ’s
guidance “Establishing, Applying, and
Revising Categorical Exclusions under
the National Environmental Policy Act”
(75 FR 75628). The Agencies will
provide outreach and training to their
stakeholders such as State DOTs and
transit agencies to ensure the
appropriate implementation of the CEs.
The FHWA is not planning to provide
training to the public but FTA will be
hosting a public Webinar that focuses
on FTA’s portion of the rule.

Environmental Review Process
Efficiency

Three State DOTs and one
professional association expressed
concern that the NPRM proposed little
to help expedite project delivery and
did not fully embrace flexibilities
emphasized in MAP-21. Two State
DOTs and one professional association
indicated that the proposed rule was
overly prescriptive and could limit
States’ flexibility. Two transit agencies
and one professional association
indicated that the rule will save time
and costs and streamline the
environmental review process. One
State DOT and one professional
association suggested re-writing the rule
in a manner that is consistent with
congressional intent to streamline
process and reduce cost, and remove
language that is not specifically required
for compliance with the statute. One
professional association stated that all
newly created CEs must be
implemented in a programmatic
fashion, with no further agency review.
A federally recognized Tribe indicated
that a shortened review period for

evaluation of highway projects may
cause tribal governments hardship.

The Agencies have undertaken
various initiatives that are consistent
with the mandates in MAP-21 to
expedite project delivery and reduce
project costs. These include flexibilities
developed through FHWA'’s Every Day
Counts initiative (http://
www.fhwa.dot.gov/everydaycounts),
FHWA and State DOTSs’ revisions and
refinements of programmatic CE (PCE)
agreements to process projects
qualifying for CEs, and FTA’s creation
of its list of CEs (78 FR 8964). The
Agencies also revised their lists of CEs
to include new CEs pursuant to MAP—
21 Sections 1315 (78 FR 11593), 1316,
and 1317 (79 FR 2107), which provide
further flexibility to the environmental
review process, expedite project
delivery, and reduce project costs. This
rulemaking continues the Agencies’
implementation of the MAP-21
provisions to ensure efficient and
effective planning. The Agencies have
relied on their experience implementing
NEPA for surface transportation projects
and their experience in using tools to
implement this review process
efficiently (e.g., FHWA is relying on its
25-year experience of using PCE
agreements as a tool to expedite the
NEPA review processes (see FHWA'’s
1989 PCE Memorandum)). The Agencies
determined that the language adopted in
this final rule appropriately balanced
the goal of providing flexibility and
expeditious project delivery with the
need to satisfy the Agencies’
environmental review requirements and
responsibilities. The Agencies must
continue to meet their legal obligations
for a project even if the project qualifies
for a CE, which includes the Agencies’
responsibilities to consult with Tribes.

The U.S. Army Corps of Engineers
(USACE) noted that Nationwide Permit
23 (NWP 23)—the Clean Water Act
(CWA) section 404 Nationwide Permit
for actions that qualify for CEs approved
by the USACE—is an example of
efficient regulatory review consistent
with the goals of MAP—21. The USACE
noted that it had previously approved
FHWA CEs for this purpose but has not
approved the new FHWA CEs or any of
the FTA’s CEs for use with NWP 23. As
a result, those FHWA CEs moved from
the (d)-list to the (c)-list would continue
to require submittal of a pre-
construction notification. Lastly,
USACE noted that if FTA would like
their CEs to be covered under the
permit, FTA would need to request
USACE review and receive approval
prior to using any of its CEs with NWP
23.


http://www.fhwa.dot.gov/map21/reports/sec1318report.cfm
http://www.fhwa.dot.gov/map21/reports/sec1318report.cfm
http://www.fhwa.dot.gov/everydaycounts
http://www.fhwa.dot.gov/everydaycounts
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The Agencies agree that until the
USACE approves the new CEs for use
under NWP 23, the CEs could not be
used to meet NWP 23 and a pre-
construction notification would be
needed. The FTA understands that its
categorically excluded actions under
§ 771.118 are not currently covered
under the USACE NWP 23. The FTA
has formally requested that USACE
review FTA’s CEs in order to utilize
NWP 23 and FTA will communicate
with the USACE further concerning the
application of NWP 23 to FTA actions.

Other Requirements

One federally recognized Tribe
indicated that the exemption from
further review and permit requirements
for a project did not eliminate the need
for establishing the area of potential
effect for that project under section 106
of the National Historic Preservation Act
(NHPA), particularly for projects in
areas that have not been previously
surveyed. The Tribe indicated that
historic preservation requirements
under section 106 of NHPA are
considered satisfied if treatment has
been agreed upon in a memorandum of
agreement but there was no provision to
ensure that federally recognized tribes
are included in the development of the
agreement. The Tribe commented that
the new rulemaking may authorize a
State to use State review and approval
laws and procedures in lieu of Federal
laws and regulations, which has the
potential to significantly worsen
consistency issues.

Requirements under other Federal
and State laws and regulations still
apply, such as the CWA, Clean Air Act,
NHPA, General Bridge Act of 1946, and
Endangered Species Act (ESA). In the
case of projects affecting historic
properties (which includes properties of
religious and cultural significance for
Tribes that are listed on or eligible for
the National Register), the Agencies
must follow the section 106 procedures
outlined in 36 CFR part 800. This
includes the initiation of the section 106
process (identifying the parties such as
federally recognized Tribes),
identification of historic properties
(including defining the area of potential
effect), evaluation of effects, and
resolution of adverse effects. The final
rule does not authorize a State to use or
rely on State environmental review and
approval laws in lieu of the Federal
environmental requirements.

The U.S. Department of the Interior
(DOI) indicated that it transfers surplus
Federal lands and buildings to State and
local agencies for parks and recreation
use in perpetuity, and these transfers
include deeds with perpetual use

requirements and perpetual Federal
agency oversight. The DOI expressed
concern that with the rulemaking the
States might overlook consultation with
DOI in situations where property at
issue was acquired through DOI and the
deed contained perpetual use
requirements.

The Agencies emphasize that the rule
does not exempt a project that qualifies
for a CE from compliance with all other
requirements applicable to the action.
The CE determination does not exempt
a State from consultation requirements
with the appropriate Federal land
management agency if the project
involves a property that has perpetual
use requirements imposed by the
Federal land management agency.

Documentation

Five State DOTs, one regional
transportation consortium, one
professional association, one Federal
agency, and one public interest group
requested clarification in the final rule
of the documentation necessary to
ensure that the criteria for the CEs are
satisfied. One professional association
expressed concern that additional
documentation beyond a project
description is unnecessary. Two State
DOTs expressed the opinion that some
aspects of the NPRM will actually
increase CE analysis and
documentation. Two public interest
groups appreciated the Agencies’
reassertion that application of the new
CEs must still take into account unusual
circumstances. One public interest
group suggested that any reduction in
the documentation requirements, as
advocated by a number of the State
DOTs, would increase the potential for
inconsistent and erroneous application
of the new CEs. The public interest
group urged the Agencies to actively
monitor and audit the use of the CEs for
the first few years to evaluate whether
additional guidance is necessary.

The final rule does not prescribe the
specific amount of documentation
needed to determine if a project
qualifies for a CE or whether unusual
circumstances exist such that additional
environmental studies are needed to
determine if the CE classification is
proper. It is important to note that all
projects that qualify for CE
determinations require the
consideration of unusual circumstances.
Unusual circumstances include
substantial controversy on
environmental grounds or significant
impacts on properties protected by
section 4(f) of the Department of
Transportation Act (23 U.S.C. 138 and
49 U.S.C. 303) or section 106 of the
NHPA, or inconsistencies with any

Federal, State, or local law, requirement
or administrative determination relating
to the environmental aspects of the
action (23 CFR 771.117(b); 23 CFR
771.118(b)). This list of unusual
circumstances is not all-inclusive and
the finding that there are unusual
circumstances will depend on the
context of the project. For example, the
presence of listed species or critical
habitat designated under ESA within
the project area could signal unusual
circumstances that require the Agencies
and the applicant to conduct
appropriate studies to determine if the
CE classification is proper. In the
Federal endangered species, threatened
species or critical habitat context, early
coordination with the appropriate
agency (U.S. Fish and Wildlife Service
or National Marine Fisheries Service)
and the results of the consultation
process under section 7 of ESA would
be critical in the final assessment of
whether the CE classification is proper.

The amount of documentation needed
for a project depends on the context in
which the project takes place. Some
actions may carry little risk of triggering
unusual circumstances such that there
is no practical need for or benefit from
obtaining and preparing documentation
other than the project’s description.
Other actions may have the potential to
raise unusual circumstances or may
raise questions about a potential CE
determination due to their more
environmentally invasive nature and
would, therefore, warrant sufficient
documentation (like information on
studies, analyses, or surveys conducted)
to prove that the CE classification is
appropriate. The Agencies’ regulations
establish a presumption that the types of
actions that qualify for a (c)-list CE
typically do not require much more than
the project description to make a
determination that the CE covers the
proposed project and that there are no
unusual circumstances that require
additional environmental studies to
determine if the CE determination is
proper. The presumption for actions
that qualify for (d)-list CEs is that they
require additional information to make
an appropriate CE determination
because they are types of actions that
are more environmentally invasive and
have a higher potential to trigger one or
more unusual circumstances.

In section 1318(c) of MAP-21,
Congress required the Agencies treat
actions that the Agencies have
determined have a higher potential of
triggering unusual circumstances as
actions that do not have that higher
potential to the extent that such
movement complies with the criteria for
a CE under 40 CFR 1508.4. The final
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rule reflects the Agencies’ reconciliation
of this requirement with their
experience and the CEQ regulations.
Specifically for FHWA, this
reconciliation resulted in the creation of
constraints that allow a subgroup of
those actions to be treated as having a
reduced risk of triggering unusual
circumstances or challenges to the
determination. Documentation and any
review considerations would need to
demonstrate that the constraints for the
use of the CE (i.e., those in paragraph
(e)) have been met. Documentation may
consist of checklists or other simplified
reviews that address how the project
meets constraints listed in § 771.117(e).

The Agencies received an anonymous
comment that suggested CEs should be
made available to the public and CEQ if
they contain mitigation measures or if
there are unresolved issues. The
anonymous commenter, cited a court
case (California v. Norton, 311 F.3d
1162, 1176 (9th Cir. 2002)) that stated
that it was “difficult to determine if the
application of an exclusion is arbitrary
and capricious where there is no
contemporaneous documentation to
show that the agency considered the
environmental consequences of its
action and decided to apply a CE to the
facts of a particular decision.” The
anonymous commenter also noted that
the Agencies’ regulations do not provide
recommended courses of action,
whether advanced as a categorical
exclusion or a categorical exclusion
created through imposition of a
mitigation measure, for any proposal
that involves unresolved conflicts
concerning alternative uses of available
resources (42 U.S.C. 4332(2)(E)).

The Agencies typically do not post
CEs publicly as they issue a very large
number each year and the process is
designed to be expeditious and simple.
In accordance with the CEQ NEPA
implementing regulations, a categorical
exclusion is a “‘category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
in procedures adopted by a Federal
agency . . .” (emphasis added) (40 CFR
1508.4). The Agencies generally have to
demonstrate that any proposed CE
changes are supported by past Agency
experience and do not result in
significant environmental impacts; this
is done by examining past
environmental documents and
practices. Actions that can be
categorically excluded tend to be
straightforward and supported by past
Agency actions, so posting them
publicly is not deemed appropriate. On
occasion, CEs may be posted publicly,

such as when there is high public
interest in the action or there are
substantial mitigation measures
included pursuant to other
environmental laws. In these cases, the
FHWA Division Office or FTA Regional
Office determines whether to post the
CE, in coordination with the project
sponsor/applicant. In addition, the
Agencies may engage in public
involvement for certain CEs if it is
determined that it would be appropriate
or needed for compliance with
requirements other than NEPA. In
response to the comment that the
Agencies’ regulations do not provide a
recommended course of action when
there are unresolved issues concerning
alternative uses of available resources,
the Agencies believe that the process for
considering unusual circumstances
would take these into account and
provide opportunities to address them
as needed. As noted above, and in
§§771.117(b) and 771. 118(b), potential
issues are addressed through the
consideration of unusual circumstances,
and in the cases of FHWA CEs a
detailed project-by-project review,
which involve conducting studies to
determine whether a CE is appropriate.

The FTA received a comment that
requested clarification on the
documentation requirements for
§771.118(c) CEs and § 771.118(d) CEs.
The commenter further suggested that
the following language from the
preamble of the NRPM be included in
the regulatory text of the final rule: “The
project description [for a (c)-list CE]
typically contains all of the information
necessary to determine if the action fits
the description of the CE and that no
unusual circumstances exist that would
require further environmental studies.”

The FTA does not believe clarifying
documentation requirements for the (c)-
list CEs (§ 771.118(c)) versus the (d)-list
examples (§ 771.118(d)) in the
regulatory text is necessary because it is
more appropriate to provide clarity in
FTA’s “Guidance for Implementation of
FTA’s Categorical Exclusions” (23 CFR
771.118). In general, grant applicants
should include sufficient information
for FTA to make a CE determination.
Generally, a description of the project in
the grant application, as well as any
maps or figures typically included with
the application or as requested by the
FTA Regional Office is sufficient for
FTA. Submission of this information
through the FTA grant application
process or through other means does not
mean an action that otherwise meets the
conditions for a CE under § 771.118(c)
needs to be converted to a § 771.118(d)
action. Given the nature of the CEs
listed under § 771.118(c),

documentation demonstrating
compliance with environmental
requirements other than NEPA, such as
section 106 of the NHPA, or section 7
of ESA, may be necessary for the
processing of the grant. That supporting
documentation can be included in
FTA’s grant management system or kept
in the FTA Regional Office’s project
files, and applicants should consult
with their FTA Regional Office to
determine which is preferred. Other
applicable environmental requirements
must be met regardless of the
applicability of the CE under NEPA, but
compliance with and documentation of
other environmental requirements do
not necessarily elevate an action that
otherwise is categorically excluded
under §771.118(c) to § 771.118(d).

Section 771.118(d), which is an open-
ended categorical exclusion authority,
lists example actions and requires
documentation to verify the application
of a CE is appropriate (i.e., the action
meets the criteria established in
§771.118(a) and (b)).

Outreach for New Rule

Two professional associations
recommended FHWA develop
centralized training for CE
determinations and processing or
promote the new CEs that are now
available. One of the professional
associations suggested FHWA develop a
centralized data base for guidance and
frequently asked questions (FAQ) to
increase consistency in the application
of these new rules. The commenter
urged that the new CEs be implemented
in a uniform manner, without
differences among offices. The
commenter also opposed the issuance of
regional guidance. One federally
recognized Tribe commented that the
new rulemaking has the potential to
significantly worsen consistency issues.
The FTA received three comments that
provided suggestions how to best engage
in outreach and communicate with the
public on the new rule. The comments
specifically suggested training for
Federal staff and State DOTs and a
centralized resource that includes
guidance and FAQs.

The Agencies provide consistency
through national training and guidance.
The Agencies support the National
Highway Institute and the National
Transit Institute, which conduct NEPA
courses across the nation for employees
of the Agencies, State DOTs, transit
agencies, consultants, and other Federal,
State, and local entities involved in
transportation NEPA processes. The
Agencies and their training institute
partners update the NEPA-related
courses to address new regulations,
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policy, and guidance, including those
related to CEs, as needed. The Agencies
also have guidance on their NEPA
processes, including CEs and ensure
that training is consistent with the latest
procedures and guidance. The Agencies
will provide information on the
availability of the new CEs to their
environmental and field staff. To keep
the public informed, FTA will update
its “Guidance for Implementation of
FTA’s Categorical Exclusions” (23 CFR
771.118) to reflect the new CEs and post
it on FTA’s public Web site
(www.fta.dot.gov /12347 15129.html).
The FTA also plans to hold a public
Webinar to provide additional guidance
on the CE changes. The FHWA will
provide information about these CEs
through its Division Offices, Resource
Centers, and the Office of Project
Development and Environmental
Review, as necessary.

Agency Procedures

The Agencies received an anonymous
comment suggesting that because the
FHWA and FTA have their own
missions, programs, and unique
experiences, each agency should have
its own separate NEPA procedures, not
limited to just the CEs.

The Agencies are more similar than
they are dissimilar with respect to the
environmental review process and are
therefore not pursuing separate
procedures at this time. The Agencies
have, however, separated their
procedures where appropriate due to
their individual programs. For example,
each Agency has separate public
involvement procedures identified in
§771.111 based on each Agency’s
experience.

Section 771.117(c)

Six State DOTs and one professional
association asked FHWA to add or
adopt the FTA CEs for bridge removal
and for preventative maintenance
because those CEs would be beneficial
to provide coverage for bridge removal
projects in situations where the bridge
replacement CE does not apply. Four of
the State DOTSs and the professional
association suggested that bridge
removal activities do not depend on
whether they are being carried out as
part of a highway project or a transit
project. Four State DOTs and one
professional association said that it
would be beneficial to provide a CE
specifically for preventative
maintenance activities in culverts and
channels because it would eliminate
uncertainty about whether these types
of activities are covered by other CEs.
One State DOT expressed concern with
a FHWA bridge removal CE due to the

amount of impacts that could occur in
a typically sensitive habitat area. This
same commenter asked whether a road
realignment would be covered under the
bridge removal CE if the removal
requires a road realignment to the new
bridge or whether the bridge
construction CE would cover this
action. One State DOT indicated that it
has a PCE agreement that identifies
bridge removal as a CE action.

The FHWA carefully considered
whether to propose new CEs for bridge
removal and for preventative
maintenance activities and decided
against it at this time. The FHWA was
not able to identify projects that were
limited to the act of removing the bridge
with no additional action being taken
(e.g., construction of a new water
crossing). One possible scenario could
be the removal of a bridge for safety
purposes, but this action would qualify
for the new CE in paragraph (c)(27)
(highway safety or traffic operation
improvements) if the constraints can be
met, or the CE under paragraph (d)(13)
if the constraints cannot be met.

The FHWA does not believe that a
preventative maintenance CE is needed
at this time. In FHWA'’s experience
preventative maintenance actions
typically take place within the
operational right-of-way and would
qualify for the recently created CE under
existing paragraph (c)(22) (79 FR 2107).

Two State DOTs, one transit agency,
and one professional association urged
FHWA to move expeditiously to adopt
a CE that specifically covers early right-
of-way acquisitions under 23 U.S.C.
108(d), in order to clarify that these
types of activities, like hardship and
protective acquisitions (23 CFR
771.117(d)(12)), are covered by a CE.
The professional association
commented that the mere acquisition of
property does not impact the
environment.

The FHWA elected not to propose the
requested CE because the Agency has
not completed procedures to implement
the amendments to 23 U.S.C. 108
introduced by section 1302 of MAP-21.
Early acquisition projects for hardship
and protective purposes that meet the
statutory conditions in 23 U.S.C. 108(d)
may be processed as CEs under
§771.117(d)(12), so long as no unusual
circumstances exist that would lead
FHWA to require the 