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(b) Content of report for annual stress 
test. Each regulated entity must file a 
report in the manner and form 
established by FHFA. 

(c) Confidential treatment of 
information submitted. The 
confidentiality of information submitted 
to FHFA, and to the Board, under this 
part shall be determined in accordance 
with applicable exemptions under the 
Freedom of Information Act (5 U.S.C. 
552(b)); FHFA’s Freedom of Information 
Act regulation (12 CFR part 1202); and 
the Board’s Rules Regarding Availability 
of Information (12 CFR part 261). 

§ 1238.6 Post-assessment actions by 
regulated entities. 

Each regulated entity shall take the 
results of the stress test conducted 
under § 1238.3 into account in making 
changes, as appropriate, to the regulated 
entity’s capital structure (including the 
level and composition of capital); its 
exposures, concentrations, and risk 
positions; any plans for recovery and 
resolution; and to improve overall risk 
management. If a regulated entity is 
under FHFA conservatorship, any post- 
assessment actions shall require prior 
FHFA approval. 

§ 1238.7 Publication of results by 
regulated entities. 

(a) Public disclosure of results 
required for stress tests of regulated 
entities. Within 90 days after it submits 
a report for its required stress test under 
§ 1238.3, a regulated entity shall 
disclose publicly a summary of the 
results of the stress test. The summary 
may be published on the regulated 
entity’s Web site or in any other form 
that is reasonably accessible to the 
public; 

(b) Information to be disclosed in the 
summary. The information disclosed by 
each regulated entity shall, at a 
minimum, include— 

(1) A description of the types of risks 
being included in the stress test; 

(2) For each regulated entity, a high- 
level description of scenarios provided 
by FHFA, including key variables (such 
as GDP, unemployment rate, housing 
prices, foreclosure rate, etc.); 

(3) A general description of the 
methodologies employed to estimate 
losses, pre-provision net revenue, 
allowance for loan losses, and changes 
in capital positions over the planning 
horizon; 

(4) A general description of the use of 
the required stress test as one element 
in a regulated entity’s overall capital 
planning and capital adequacy 
assessment. If a regulated entity is under 
FHFA conservatorship, this description 
shall be coordinated with FHFA; 

(5) Aggregate losses, pre-provision net 
revenue, allowance for loan losses, net 
income, and pro forma capital levels 
and capital ratios (including regulatory 
and any other capital ratios specified by 
FHFA) over the planning horizon, under 
each scenario; and 

(6) Such other data fields, in such 
form (e.g., aggregated), as the Director 
may require by order. 

§ 1238.8 Additional implementing action. 

The Director may, in circumstances 
considered appropriate, require any 
regulated entity not subject to this part 
to conduct stress testing hereunder; and 
from time to time, issue such guidance 
and orders as may be necessary to 
facilitate implementation of this part. 

Dated: September 23, 2012. 
Edward J. DeMarco, 
Acting Director, Federal Housing Finance 
Agency. 
[FR Doc. 2012–24637 Filed 10–4–12; 8:45 am] 

BILLING CODE 8070–01–P 

INTERNATIONAL TRADE 
COMMISSION 

19 CFR Part 210 

Rules of General Application, 
Adjudication, and Enforcement 

AGENCY: International Trade 
Commission. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The United States 
International Trade Commission 
(‘‘Commission’’) proposes to amend its 
Rules of Practice and Procedure 
concerning adjudication and 
enforcement. The amendments are 
necessary to address concerns that have 
arisen about the scope of discovery in 
Commission proceedings under section 
337 of the Tariff Act of 1930 (19 U.S.C. 
1337) (‘‘section 337’’). The intended 
effect of the proposed amendments is to 
reduce expensive, inefficient, 
unjustified, or unnecessary discovery 
practices in agency proceedings while 
preserving the opportunity for fair and 
efficient discovery for all parties. 
DATES: To be assured of consideration, 
written comments must be received by 
5:15 p.m. on December 4, 2012. 
ADDRESSES: You may submit comments, 
identified by docket number MISC–041, 
by any of the following methods: 
—Federal eRulemaking Portal: http:// 

www.regulations.gov. Follow the 
instructions for submitting comments. 

—Agency Web Site: http:// 
www.usitc.gov. Follow the 
instructions for submitting comments 

on the Web site at http:// 
www.usitc.gov/secretary/edis.htm. 

—Mail: For paper submission. U.S. 
International Trade Commission, 500 
E Street SW., Room 112, Washington, 
DC 20436. 

—Hand Delivery/Courier: U.S. 
International Trade Commission, 500 
E Street SW., Room 112, Washington, 
DC 20436, from the hours of 8:45 a.m. 
to 5:15 p.m. 
Instructions: All submissions received 

must include the agency name and 
docket number (MISC–041), along with 
a cover letter stating the nature of the 
commenter’s interest in the proposed 
rulemaking. All comments received will 
be posted without change to http:// 
www.usitc.gov, including any personal 
information provided. For paper copies, 
a signed original and 8 copies of each 
set of comments should be submitted to 
Lisa R. Barton, Acting Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Room 112, Washington, DC 
20436. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.usitc.gov and/or the U.S. 
International Trade Commission, 500 E 
Street SW., Room 112, Washington, DC 
20436. 
FOR FURTHER INFORMATION CONTACT: 
Clark S. Cheney, telephone 202–205– 
2661, Office of the General Counsel, 
United States International Trade 
Commission. Hearing-impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission’s TDD 
terminal at 202–205–1810. General 
information concerning the Commission 
may also be obtained by accessing its 
Internet server at http://www.usitc.gov. 
SUPPLEMENTARY INFORMATION: The 
preamble below is designed to assist 
readers in understanding these 
proposed amendments to the 
Commission Rules. This preamble 
provides background information, a 
regulatory analysis of the proposed 
amendments, an explanation of the 
proposed amendments to Part 210, and 
a description of the proposed 
amendments to the rules. The 
Commission encourages members of the 
public to comment on whether the 
language of the proposed amendments 
is sufficiently clear for users to 
understand, in addition to any other 
comments they wish to make on the 
proposed amendments. 

If the Commission decides to proceed 
with this rulemaking after reviewing the 
comments filed in response to this 
notice, the proposed rule revisions will 
be promulgated in accordance with 
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provisions found in section 553 of the 
Administrative Procedure Act (‘‘APA’’) 
(5 U.S.C. 553), although not all 
provisions of section 553 apply to this 
rulemaking. The revisions will be 
codified in 19 CFR Part 210. 

Background 
Section 335 of the Tariff Act of 1930 

(19 U.S.C. 1335) authorizes the 
Commission to adopt such reasonable 
procedures, rules, and regulations as it 
deems necessary to carry out its 
functions and duties. This rulemaking 
seeks to improve provisions of the 
Commission’s existing Rules of Practice 
and Procedure. 

This rulemaking was undertaken to 
address concerns that have arisen about 
the scope of discovery in Commission 
proceedings under section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) 
(‘‘section 337’’). The Commission 
proposes amendments to its rules 
governing investigations under section 
337 in order to increase the efficiency of 
its section 337 investigations. 

Over the past year, the Commission 
has been considering proposals to 
improve procedures relating to 
discovery in Commission proceedings 
under section 337 generally and to 
improve procedures relating to the 
discovery of electronically stored 
information (‘‘e-discovery’’) specifically. 
On July 19, 2011, The George 
Washington University Law School 
hosted a forum on the discovery of 
electronically stored information in 
section 337 investigations. Presenters at 
the forum stated that parties to section 
337 investigations often search and 
produce large volumes of information 
stored in electronic format to satisfy 
discovery obligations in section 337 
proceedings but that only a small 
fraction of that information is admitted 
into the investigation record. Presenters 
questioned whether the potential benefit 
of discovered materials outweighs the 
costs associated with current discovery 
obligations. Presenters also compared e- 
discovery procedures in various district 
courts with discovery procedures at the 
Commission and made various 
proposals for improving the 
Commission’s procedures. 

The Commission has considered, inter 
alia, e-discovery proposals from the 
International Trade Commission Trial 
Lawyers Association; a draft proposal 
on e-discovery from the International 
Trade Commission Committee of the 
American Bar Association Intellectual 
Property section; a model e-discovery 
order prepared by the Federal Circuit 
Advisory Council; e-discovery 
provisions in a pilot program underway 
in the U.S. District Court for the 

Southern District of New York; e- 
discovery standards promulgated by the 
U.S. District Court for the District of 
Delaware; a model order regarding e- 
discovery in patent cases issued by the 
U.S. District Court for the Eastern 
District of Texas; ground rules 
promulgated by administrative law 
judges at the Commission; and 
analogous portions of the Federal Rules 
of Civil Procedure that concern 
limitations on discovery and that 
concern the discovery of electronically 
stored information. 

Some of the materials considered by 
the Commission describe a risk of 
inadvertent disclosure of privileged 
information or attorney work product 
during the production of electronically 
stored information. Accordingly, the 
Commission has also considered 
provisions in the Federal Rules of Civil 
Procedure and the Federal Rules of 
Evidence concerning the discovery of 
privileged or protected information. 

After reviewing the foregoing 
materials and other information, the 
Commission is considering adopting 
certain rules relating to discovery 
generally, to e-discovery specifically, 
and to the discovery of privileged 
information and attorney work product. 
Some of the provisions under 
consideration could result in limitations 
on discovery in section 337 
investigations. Other provisions would 
implement, in section 337 
investigations, some of the standards 
provided in the Federal Rules of Civil 
Procedure and the Federal Rules of 
Evidence concerning the discovery of 
electronically stored information and 
concerning the discovery of privileged 
or protected information. 

The current notice of proposed 
rulemaking is consistent with the 
Commission’s plan to ensure that the 
Commission’s rules are effective, as 
detailed in the Commission’s Plan for 
Retrospective Analysis of Existing 
Rules, published February 14, 2012, and 
found at 77 FR 8114. This plan was 
issued in response to Executive Order 
13579 of July 11, 2011, and established 
a process under which the Commission 
will periodically review its significant 
regulations to determine whether any 
such regulations should be modified, 
streamlined, expanded, or repealed so 
as to make the agency’s regulatory 
program more effective or less 
burdensome in achieving regulatory 
objectives. During the two years 
following the publication of the plan, 
the Commission expects to review a 
number of aspects of its rules. This 
includes a general review of existing 
regulations in 19 CFR Parts 201, 207, 
and 210. It should be noted that some 

of the amendments proposed in this 
notice have been under consideration 
since before the plan was established. 

The Commission invites the public to 
comment on all of these proposed rules 
amendments. In any comments, please 
consider addressing whether the 
language of the proposed amendments 
is sufficiently clear for users to 
understand. Please also consider 
addressing how the proposed rules 
amendments could be improved and 
offering specific constructive 
alternatives where appropriate. Because 
some of the provisions in the proposed 
amendments are similar to certain 
provisions in the Federal Rules of Civil 
Procedure, the Commission is interested 
in comments concerning the relevance 
of any variances between the proposals 
and similar provisions in the Federal 
Rules of Civil Procedure. 

Consistent with its ordinary practice, 
the Commission is issuing these 
proposed amendments in accordance 
with certain requirements found in 
section 553 of the APA, although not all 
provisions of section 553 apply to this 
rulemaking. This procedure entails the 
following steps: (1) Publication of a 
notice of proposed rulemaking; (2) 
solicitation of public comments on the 
proposed amendments; (3) Commission 
review of public comments on the 
proposed amendments; and (4) 
publication of final amendments at least 
thirty days prior to their effective date. 

Regulatory Analysis of Proposed 
Amendments to the Commission’s Rules 

The Commission has determined that 
the proposed rules do not meet the 
criteria described in section 3(f) of 
Executive Order 12866 (58 FR 51735, 
Oct. 4, 1993) and thus do not constitute 
a significant regulatory action for 
purposes of the Executive Order. 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) is inapplicable to this 
rulemaking because it is not one for 
which a notice of final rulemaking is 
required under 5 U.S.C. 553(b) or any 
other statute. Although the Commission 
has chosen to publish a notice of 
proposed rulemaking, these proposed 
regulations are ‘‘agency rules of 
procedure and practice,’’ and thus are 
exempt from the notice requirement 
imposed by 5 U.S.C. 553(b). 

These proposed rules do not contain 
federalism implications warranting the 
preparation of a federalism summary 
impact statement pursuant to Executive 
Order 13132 (64 FR 43255, Aug. 4, 
1999). 

No actions are necessary under the 
Unfunded Mandates Reform Act of 1995 
(2 U.S.C. 1501 et seq.) because the 
proposed rules will not result in 
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expenditure in the aggregate by State, 
local, and tribal governments, or by the 
private sector, of $100,000,000 or more 
in any one year, and will not 
significantly or uniquely affect small 
governments, as defined in 5 U.S.C. 
601(5). 

The proposed rules are not major 
rules as defined by section 804 of the 
Small Business Regulatory Enforcement 
Fairness Act of 1996 (5 U.S.C. 801 et 
seq.). Moreover, they are exempt from 
the reporting requirements of the 
Contract With America Advancement 
Act of 1996 (Pub. L. 104–121) because 
they concern rules of agency 
organization, procedure, or practice that 
do not substantially affect the rights or 
obligations of non-agency parties. 

The amendments are not subject to 
section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3504(h)). 

Part 210 

Subpart E—Discovery and Compulsory 
Process 

Section 210.27 

Section 210.27(b) is similar to Federal 
Rule of Civil Procedure 26(b)(1) and 
provides that the scope of discovery in 
section 337 investigations includes any 
matter, not privileged, that is relevant to 
a claim or defense of any party. The rule 
also currently provides that a person 
may not object to a discovery request as 
seeking inadmissible evidence if the 
request appears reasonably calculated to 
lead to the discovery of admissible 
evidence. Unlike Federal Rule of Civil 
Procedure 26(b), however, § 210.27(b) 
contains no limitations on the discovery 
of electronically stored information and 
provides little guidance on when it 
would be appropriate for an 
administrative law judge to limit 
discovery generally. The Commission 
proposes to amend § 210.27(b) to state 
that the scope of discovery in a 
Commission investigation may be 
limited in certain ways, as discussed 
further in the proposed amendments. 

The Commission proposes to add to 
§ 210.27 new subsections (c), (d), and 
(e), which address certain concerns 
associated with discovery generally, 
electronically stored information, 
privileged communications, or attorney 
work product. The Commission 
proposes to renumber current 
subsections (c) and (d) as subsections (f) 
and (g). Some of the proposed 
amendments use the word ‘‘person.’’ 
The Commission intends the word 
‘‘person’’ to be construed in accordance 
with the definition found in section 
201.2(j) of the Commission’s Rules of 
General Application, 19 CFR § 201.2(j). 

Proposed subsection (c) would 
provide specific limitations on 
electronically stored information. As 
discussed in the Committee Notes on 
the 2006 Amendments to Federal Rule 
of Civil Procedure 26(b)(2), electronic 
storage systems often make it easier to 
locate and retrieve information. These 
advantages are properly taken into 
account in determining the reasonable 
scope of discovery in a particular case. 
But some sources of electronically 
stored information can be accessed only 
with substantial burden and cost. In a 
particular case, these burdens and costs 
may make the information on such 
sources not reasonably accessible. It is 
not possible to define in a rule the 
different types of technological features 
that may affect the burdens and costs of 
accessing electronically stored 
information. The Commission therefore 
proposes to add certain discovery 
provisions to Part 210 that may be 
utilized by parties and administrative 
law judges in a variety of circumstances. 

Similar to Federal Rule of Civil 
Procedure 26(b)(2)(B), proposed 
subsection (c) would state that a person 
need not provide discovery of 
electronically stored information from 
sources that the person identifies as not 
reasonably accessible because of undue 
burden or cost. Nevertheless, if 
electronically stored information is 
withheld from discovery because it is 
not reasonably accessible, the party 
seeking the information may file a 
motion to compel discovery of the 
electronically stored information. 
Proposed subsection (c) would provide 
that a person from whom discovery is 
sought must show, in response to a 
motion to compel discovery or in 
response to a motion for a protective 
order, that the information is not 
reasonably accessible because of undue 
burden or cost. If that showing is made, 
the proposal would allow the 
administrative law judge to order 
discovery from such sources if the 
requesting party shows good cause, 
considering certain limitations found in 
proposed subsection (d). Proposed 
subsection (c) would also allow the 
administrative law judge to specify 
conditions for discovery of 
electronically stored information. 

The Commission contemplates that 
under this paragraph the administrative 
law judge may, by order, impose 
conditions for discovery required by the 
specific circumstances of a given 
investigation. For example, as stated the 
Committee Notes on the 2006 
Amendments to Federal Rule of Civil 
Procedure 26(b)(2), the administrative 
law judge may, in appropriate 
circumstances, condition discovery 

upon payment by the requesting party of 
part or all of the reasonable costs of 
obtaining information from sources that 
are not reasonably accessible. The 
Commission contemplates that the case 
law developed under Federal Rule of 
Civil Procedure 26(b)(2)(B) would 
provide guidance for application of 
proposed subsection (c). 

Proposed subsection (d) requires the 
administrative law judge to limit 
discovery otherwise allowed under the 
Commission’s rules in certain 
circumstances. Similar to Federal Rule 
of Civil Procedure 26(b)(2)(C), proposed 
subsection (d) requires limitations on 
discovery if the administrative law 
judge determines that the discovery 
sought is duplicative or can be obtained 
from a less burdensome source; the 
party seeking discovery has had ample 
opportunity to obtain the information; 
or the burden of the proposed discovery 
outweighs its likely benefit. 

Proposed subsection (d) differs from 
Federal Rule of Civil Procedure 
26(b)(2)(C) in two respects. First, 
proposed subsection (d) would require 
the administrative law judge to limit 
discovery when the person from whom 
discovery is sought has waived the legal 
position that justified the discovery or 
has stipulated to the facts pertaining to 
the issue to which the discovery is 
directed. Second, proposed subsection 
(d) does not include the language in 
Federal Rule of Civil Procedure 
26(b)(2)(C) that requires analysis of the 
importance of the issues at stake in the 
action. Rather, the proposed subsection 
requires the administrative law judge to 
consider the importance of the 
discovery in resolving the issues to be 
decided by the Commission. 

Proposed subsection (e) would add 
new provisions concerning privileged 
information and attorney work product. 
As explained in the Advisory 
Committee Notes concerning Federal 
Rule of Evidence 502, litigation costs 
necessary to protect against waiver of 
attorney-client privilege or attorney 
work product have become prohibitive 
due to the concern that any disclosure 
(however innocent or minimal) will 
operate as a subject matter waiver of all 
protected communications or 
information. This concern is especially 
troubling in cases involving electronic 
discovery. 

Adding to this uncertainty, no 
Commission rule requires the 
production of a privilege log when a 
person withholds materials from 
discovery based on an assertion of 
privilege or work product protection. 
Privilege log provisions are currently 
ordered by the administrative law 
judges in their respective ground rules. 
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Proposed subsection (e) would 
mitigate these concerns by providing 
uniform set of procedures under which 
persons can make claims of privilege or 
work product production using a 
privilege log. Proposed subsection (e) 
would also include a predictable 
procedure for determining the 
consequences of a disclosure of a 
communication or information covered 
by the attorney-client privilege or work- 
product protection, similar to the 
procedure found in Federal Rule of Civil 
Procedure 26(b)(5). Proposed subsection 
(e) goes beyond Federal Rule of Civil 
Procedure 26(b)(5) by providing prompt 
deadlines for resolving privilege 
disputes, in accordance with the 
expeditious nature of investigations 
under section 337. 

Proposed subsection (e) makes no 
attempt to alter federal or state law on 
whether a communication or 
information is protected under the 
attorney-client privilege or work- 
product immunity as an initial matter. 

Some proposals considered by the 
Commission contained a so-called 
‘‘claw-back’’ rule that would 
categorically preclude a finding of a 
waiver of privilege or work product 
protection when otherwise protected 
materials are inadvertently produced in 
discovery. The ‘‘claw-back’’ proposals 
considered by the Commission left some 
question as to whether, in order to avoid 
a finding of waiver, the holder of the 
privilege or protection must take 
reasonable steps to prevent disclosure, 
as is required by Federal Rule of 
Evidence 502. 

Proposed subsection (e) is not a 
categorical ‘‘claw-back’’ rule. Proposed 
subsection (e) would not supplant any 
applicable waiver doctrine. If proposed 
subsection (e) were adopted, the 
Commission would expect 
administrative law judges to apply 
federal and common law when 
determining the consequences of any 
allegedly inadvertent disclosure. That 
law would include consideration of 
whether the holder of the privilege or 
protection took reasonable steps to 
prevent disclosure of the information 
and other considerations found in 
Federal Rule of Evidence 502. 

List of Subjects in 19 CFR Part 210 

Administration practice and 
procedure, Business and industry, 
Customs duties and inspection, Imports, 
Investigations. 

For the reasons stated in the 
preamble, the United States 
International Trade Commission 
proposes to amend 19 CFR part 210 as 
follows: 

PART 210—ADJUDICATION AND 
ENFORCEMENT 

1. The authority citation for Part 210 
continues to read as follows: 

Authority: 19 U.S.C. 1333, 1335, and 1337. 

Subpart E—Discovery and Compulsory 
Process 

2. Amend § 210.27 by: 
a. Adding one sentence at the end of 

paragraph (b); 
b. Renumbering paragraphs (c) and (d) 

to be paragraphs (f) and (g); and 
c. Adding new paragraphs (c), (d), and 

(e). 
The additions and revisions read as 

follows: 

§ 210.27 General provisions governing 
discovery. 

* * * * * 
(b) * * * All discovery is subject to 

the limitations of § 210.27(d). 
(c) Specific Limitations on 

Electronically Stored Information. A 
person need not provide discovery of 
electronically stored information from 
sources that the person identifies as not 
reasonably accessible because of undue 
burden or cost. The party seeking the 
discovery may file a motion to compel 
discovery pursuant to § 210.33(a) of this 
subpart. In response to the motion to 
compel discovery, or in a motion for a 
protective order filed pursuant to 
§ 210.34 of this subpart, the person from 
whom discovery is sought must show 
that the information is not reasonably 
accessible because of undue burden or 
cost. If that showing is made, the 
administrative law judge may order 
discovery from such sources if the 
requesting party shows good cause, 
considering the limitations found in 
section (d) of this paragraph. The 
administrative law judge may specify 
conditions for the discovery. 

(d) General Limitations on Discovery. 
In response to a motion made under this 
paragraph or sua sponte, the 
administrative law judge must limit by 
order the frequency or extent of 
discovery otherwise allowed in this 
subpart if the administrative law judge 
determines that: 

(1) the discovery sought is 
unreasonably cumulative or duplicative, 
or can be obtained from some other 
source that is more convenient, less 
burdensome, or less expensive; 

(2) the party seeking discovery has 
had ample opportunity to obtain the 
information by discovery in the 
investigation; 

(3) the responding person has waived 
the legal position that justified the 
discovery or has stipulated to the facts 

pertaining to the issue to which the 
discovery is directed; or 

(4) the burden or expense of the 
proposed discovery outweighs its likely 
benefit, considering the needs of the 
investigation, the importance of the 
discovery in resolving the issues to be 
decided by the Commission, and the 
public interest. 

(e) Claiming Privilege or Work Product 
Protection. (1) When, in response to a 
discovery request made under this 
subsection, a person withholds 
information otherwise discoverable by 
claiming that the information is 
privileged or subject to protection as 
attorney work product, the person must: 

(i) expressly make the claim when 
responding to a relevant question or 
request; and 

(ii) within 10 days of making the 
claim produce to the requester a 
privilege log that describes the nature of 
the information not produced or 
disclosed, in a manner that will enable 
the requester to assess the claim without 
revealing the information at issue. The 
privilege log must separately identify 
each withheld document, 
communication, or thing, and to the 
extent possible must specify the 
following for each entry: (A) The date 
the information was created or 
communicated; (B) the author(s) or 
speaker(s); (C) all recipients; (D) the 
employer and position for each author, 
speaker, or recipient, including whether 
that person is an attorney or patent 
agent; (E) the general subject matter of 
the information; and (F) the type of 
privilege or protection claimed. 

(2) If information produced in 
discovery is subject to a claim of 
privilege or of protection as attorney 
work product, the person making the 
claim may notify any person that 
received the information of the claim 
and the basis for it. The notice shall 
identify the information subject to the 
claim using a privilege log as defined 
under section (1) of this paragraph. 
After being notified, a person that 
received the information (i) must within 
5 days return, sequester, or destroy the 
specified information and any copies it 
has; (ii) must not use or disclose the 
information until the claim is resolved; 
and (iii) must within five 5 days take 
reasonable steps to retrieve the 
information if the person disclosed it to 
others before being notified. Within five 
5 days after the notice, the claimant and 
the parties shall meet and confer in 
good faith to resolve the claim of 
privilege or protection. Within five 5 
days after the conference, a party may 
file a motion to compel the production 
of the information and may, in the 
motion to compel, use a description of 
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the information from a privilege log 
produced under this paragraph. The 
person that produced the information 
must preserve the information until the 
claim of privilege or protection is 
resolved. 

(3) Parties may enter into a written 
agreement to waive compliance with 
section (1) of this paragraph for 
documents, communications, and things 
created or communicated within a time 
period specified in the agreement. The 
administrative law judge may deny any 
motion to compel information claimed 
to be subject to the agreement. If 
information claimed to be subject to the 
agreement is produced in discovery 
then the administrative law judge may 
determine that the produced 
information is not entitled to privilege 
or protection. 

(4) For good cause, the administrative 
law judge may order a different period 
of time for compliance with any 
requirement of this paragraph. 

(f) * * * 
(g) * * * 
By Order of the Commission. 
Issued: October 2, 2012. 

William R. Bishop, 
Hearings and Meetings Coordinator. 
[FR Doc. 2012–24633 Filed 10–4–12; 8:45 am] 
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[Docket No. NHTSA–2012–0137] 

RIN 2127–AL29 

State Graduated Driver Licensing 
Incentive Grant 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This NPRM seeks public 
comment on the minimum qualification 
criteria for the State Graduated Driver 
Licensing (GDL) Incentive Grant 
program authorized under the Moving 
Ahead for Progress in the 21st Century 
Act (MAP–21). MAP–21 authorizes 
grants for States that implement multi- 
stage licensing systems that require 
novice drivers younger than 21 years of 
age to comply with the requirements 
and process set forth below before 
receiving an unrestricted driver’s 
license. NHTSA will consider 

comments in developing a rule 
implementing the GDL requirements 
under MAP–21. 
DATES: Written comments may be 
submitted to NHTSA and must be 
received on or before October 25, 2012. 
ADDRESSES: Written comments to 
NHTSA may be submitted using any 
one of the following methods: 

• Mail: Send comments to: Docket 
Management Facility, M–30, U.S. 
Department of Transportation, 1200 
New Jersey Avenue SE., West Building, 
Room W12–140, Washington, DC 20590. 

• Fax: Written comments may be 
faxed to (202) 493–2251. 

• Internet: To submit comments 
electronically, go to the US Government 
regulations Web site at http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 

• Hand Delivery: If you plan to 
submit written comments by hand or 
courier, please do so at 1200 New Jersey 
Avenue SE., West Building, Ground 
Floor, Room W12–140, Washington, DC, 
between 9 a.m. and 5 p.m., Eastern 
Time, Monday through Friday, except 
Federal holidays. 

Whichever way you submit your 
comments, please remember to identify 
the docket number of this document 
within your correspondence. The docket 
may be accessed via telephone at (202) 
366–9324. 

Instructions: For detailed instructions 
on submitting comments and additional 
information on the rulemaking process, 
see the ‘‘Public Participation’’ heading 
in the ‘‘Supplementary Information’’ 
section of this document. Note that all 
comments received will be posted 
without change to http:// 
www.regulations.gov, including any 
personal information provided. 

Privacy Act: Please see the Privacy 
Act heading under Rulemaking 
Analyses and Notices. 

Docket: All documents in the dockets 
are listed in the http:// 
www.regulations.gov index. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the Docket Management Facility, M–30, 
U.S. Department of Transportation, 
West Building, Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC. The Docket 
Management Facility is open between 9 
a.m. and 5 p.m., Eastern Time, Monday 
through Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 

For Program Issues: Dr. Mary D. 
Gunnels, Associate Administrator, 
Regional Operations and Program 
Delivery, National Highway Traffic 
Safety Administration, 1200 New Jersey 

Avenue SE., NTI–200, Washington, DC 
20590. Telephone: (202) 366–2121. 
Email: Maggi.Gunnels@dot.gov. 

For Legal Issues: Mr. Russell Krupen, 
Attorney-Advisor, Office of the Chief 
Counsel, National Highway Traffic 
Safety Administration, 1200 New Jersey 
Avenue SE., NCC–113, Washington, DC 
20590. Telephone: (202) 366–1834. 
Email: Russell.Krupen@dot.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 
On July 6, 2012, the Moving Ahead 

for Progress in the 21st Century Act 
(MAP–21) was enacted into law (Pub. L. 
112–141). Section 31105 of MAP–21 
amended 23 U.S.C. 405 to consolidate 
several grant programs to address 
national priorities for reducing highway 
deaths and injuries. MAP–21 also 
created new grant programs under 
Section 405, including one for states 
that adopt and implement graduated 
driver’s licensing (GDL) laws. 

All 50 states have enacted GDL laws 
as a means of providing a safe transition 
for novice drivers to the driving task. A 
GDL system generally consists of a 
multi-staged process for issuing driver’s 
licenses to young, novice drivers. 
During the first stage, the applicant 
generally is issued a learner’s permit 
and may operate a motor vehicle only 
while under the supervision of a 
licensed driver over the age of 21. 
During the second stage, the applicant is 
issued an intermediate (also called a 
provisional or restricted) license and 
may operate a motor vehicle without a 
supervising adult, but only under 
certain conditions. Additional 
restrictions also generally apply during 
these first two stages. Once drivers meet 
all of the conditions and restrictions of 
the first two stages, they can then earn 
an unrestricted driver’s license. Some of 
the significant benefits of GDL systems 
are that young drivers are able to gain 
valuable driving experience under 
controlled circumstances, and they must 
demonstrate responsible driving 
behavior and proficiency to move 
through each level of the system before 
graduating to the next. 

States have various approaches to the 
requirements and restrictions associated 
with each GDL stage. Although 
evaluations clearly show the benefits of 
adopting GDL laws, these benefits vary 
greatly across states depending upon the 
approaches taken. A NHTSA-supported 
study by Johns Hopkins University, 
released in June 2006, found that States 
that have comprehensive GDL programs 
had a 20-percent reduction in fatal 
crashes involving 16-year-old drivers. A 
recent study by the Insurance Institute 
for Highway Safety ranked States by the 
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