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ACTION: Final rule.

SUMMARY: Under the Endangered
Species Act of 1973, as amended (ESA),
we, the U.S. Fish and Wildlife Service
(Service/USFWS), revise our special
regulations for the conservation of the
Utah prairie dog. We are revising our
special regulations to provide limits to
the allowable take, including limits to
where permitted take can occur—
agricultural lands, properties within 0.8
kilometers (km) (0.5 miles (mi)) of
conservation lands, and areas where
Utah prairie dogs cause serious human
safety hazards or disturb the sanctity of
significant human cultural or human
burial sites; the amount of take that can
be permitted; methods of take that can
be permitted; and seasonal limitations
on direct lethal take. We are also
allowing entities other than the Utah
Division of Wildlife Resources to permit
take. We are also issuing new incidental
take exemptions for otherwise legal
activities associated with standard
agricultural practices. All other

provisions of the special rule not
relating to these amendments remain
unchanged.

DATES: The effective date of this rule is
September 4, 2012.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov, Docket No. FWS—
R6-ES-2011-0030. Comments and
materials received, as well as supporting
documentation used in the preparation
of this rule, are available for public
inspection, by appointment, during
normal business hours at: U.S. Fish and
Wildlife Service, Utah Ecological
Services Field Office, 2369 West Orton
Circle, West Valley City, UT 84119;
telephone 801-975-3330; facsimile
801-975-3331. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Services (FIRS) at 800-877—-8339.

FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, Utah
Ecological Services Field Office, 2369
West Orton Circle, Suite 50, West Valley
City, UT 84119 (telephone 801-975—
3330; facsimile 801-975-3331).
Individuals who are hearing-impaired or
speech-impaired may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:
Executive Summary
Purpose of the Regulatory Action

Under the ESA, we revise our
previous special rule for the
conservation of the Utah prairie dog in
the Code of Federal Regulations (CFR) at
50 CFR 17.40(g). The previous special

rule, administered by the Utah Division
of Wildlife Resources (UDWR), was
established in 1984, and amended in
1991. Since that time, we have
evaluated the take authorized by this
rule and the methods used to implement
it.

We considered the available
information and public and peer review
comments, and we revise the
established exemptions to prohibited
take. We are revising the regulations for
where take is allowed to occur, who
may permit take, the amount of take that
may be permitted, and methods of take
that may be permitted. We include a
take exemption for areas where Utah
prairie dogs create serious human safety
hazards or disturb the sanctity of
significant human cultural and human
burial sites. We also provide an
exemption for incidental take for
otherwise legal activities associated
with standard agricultural practices.

This amendment is largely consistent
with past and current practices and
permitting as administered by the
UDWR and Utah Code (R657—-19-6,
R657-19-7) under the 1984 special rule,
as amended in 1991 (hereafter referred
to as ‘“‘the previous special rules”). Utah
prairie dog populations have remained
stable to increasing throughout
implementation of these special rules,
as implemented under the UDWR
permit system.

Summary of the Major Provisions of the
Regulatory Action

Table 1 describes the previous 1984
special rules, as amended in 1991, and
this final rule.

TABLE 1—COMPARISON OF THE PREVIOUS SPECIAL RULE AND PRACTICE (1991) AND THIS FINAL RULE

Previous rule and practice (1991)

Final rule (2012) *

Who Can Allow Take ......ccccccevevciveeenns

Where Direct Take Is Allowed .............

Amount of Rangewide Direct Take Al-
lowed.

Site-specific Limits on Amount of Di-
rect Take.

Existing Special Rule—private lands ..
Utah Code—agricultural lands ............

6,000 animals annually ..............c........

No restrictions specified

ance.

UDWR, or other entities with the Service’s written approval.

Add that no permit is needed where prairie dogs create serious
human safety hazards or disturb the sanctity of significant
human cultural or human burial sites. Written approval from
the Service is sufficient in these circumstances.

Retain agricultural lands.

Add properties where prairie dogs create serious human safety
hazards or disturb the sanctity of significant human cultural
or human burial sites.

Add properties within 0.8 km (0.5 mi) of conservation lands.

The upper annual permitted take limit of 6,000 animals annu-
ally is removed.

The upper permitted take limit may not exceed 10 percent of
the estimated rangewide population annually; and, on agri-
cultural lands, may not exceed 7 percent of the estimated
annual rangewide population annually.

Take in areas where prairie dogs create serious human safety
hazards or disturb the sanctity of significant human cultural
or human burial sites does not contribute to the take allow-

Add limits for agricultural lands and properties within 0.8 km
(0.5 mi) of conservation lands.
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TABLE 1—COMPARISON OF THE PREVIOUS SPECIAL RULE AND PRACTICE (1991) AND THIS FINAL RULE—Continued

Previous rule and practice (1991)

Final rule (2012) *

Timing of Allowed Direct Take

Methods Allowed to Implement Direct
Take.

Service Ability to Further Restrict Di-
rect Take.

Incidental Take for Agricultural Activi-
ties.

June 1 to December 31

Existing Special Rule—no restrictions
specified.

Utah Code—limited to firearms and
trapping,
specifically prohibited.

The Service may immediately prohibit
or restrict such taking as appro-
priate for the conservation of the
species.

Not authorized

sites.

and chemical toxicants

Unchanged.

Add that there are no limits on the amount of direct take where
prairie dogs create serious human safety hazards or disturb
the sanctity of significant human cultural or human burial

June 15 to December 31 seasonal limits on agricultural lands
and properties neighboring conservation lands.

Add that there is no timing restriction where prairie dogs create
serious human safety hazards or disturb the sanctity of sig-
nificant human cultural or human burial sites, except that
translocations will be conducted before lethal measures of
control are allowed.

Add restrictions on methods of allowed take on agricultural
lands and properties within 0.8 km (0.5 mi) of conservation
lands to conform to Utah Code.

Add that no restrictions on methods to implement direct take
are applied to areas where prairie dogs create serious
human safety hazards or disturb the sanctity of significant
human cultural or
translocations will be conducted before lethal measures of
control are allowed.

human burial sites, except that

Provide an exemption for incidental take for otherwise legal ac-
tivities associated with standard agricultural practices.

Special Rules Under ESA Section 4(d)

A 4(d) special rule functions by
prescribing those regulations that are
necessary and advisable to conserve a
threatened species. We have elected to
extend all prohibitions under section 9
of the ESA (16 U.S.C. 1531 et seq.) to
threatened species through a “blanket
4(d) rule” unless otherwise specified in
a separate 4(d) rule (see 50 CFR 17.31).
Section 9 prohibitions make it illegal for
any person subject to the jurisdiction of
the United States to take (including
harass, harm, pursue, shoot, wound,
kill, trap, capture, or collect; or attempt
any of these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any wildlife species listed as
endangered, without written
authorization. It also is illegal under
section 9(a)(1) of the ESA to possess,
sell, deliver, carry, transport, or ship
any such wildlife that is taken illegally.

We have the option of creating
tailored 4(d) regulations rather than
using the blanket 4(d) rule. In those
cases, the species-specific 4(d)
regulation replaces the blanket
regulation. Because the blanket rule
effectively extends all available
prohibitions to threatened species,
separate 4(d) rules could be viewed as
“exempting,” “‘allowing,” or
“permitting” acts that would otherwise
be prohibited under the blanket rule. As
a result, there may be some prohibitions

that apply to other threatened species
that do not apply to the threatened
species at issue. In the interest of
providing a clear rule with simple
language, we will be using “exempt”
and “allow” in order to convey that this
Utah prairie dog 4(d) rule will not
prohibit certain actions. It is important
to note that this use of language is for
clarity only. The 4(d) rule will still
function by prescribing the regulations
necessary and advisable to conserve the
Utah prairie dog.

Background
Previous Federal Actions

The Utah prairie dog (Cynomys
parvidens) was listed as an endangered
species on June 4, 1973 (38 FR 14678),
pursuant to the Endangered Species
Conservation Act of 1969. On January 4,
1974, this listing was incorporated into
the ESA of 1973, as amended (39 FR
1158; see page 1175).

On May 29, 1984, the Service
reclassified the Utah prairie dog from
endangered to threatened (49 FR 22330)
and developed a special rule under
section 4(d) of the ESA, applying the
prohibitions for threatened animals (50
CFR 17.31) to the Utah prairie dog
except: allowing regulated take of up to
5,000 animals annually on private lands
in Iron County, Utah. On June 14, 1991,
we amended the special rule to allow
regulated take of up to 6,000 animals
annually on private lands throughout
the species’ range (56 FR 27438).

On February 3, 2003, we received a
petition to reclassify the Utah prairie
dog from threatened to endangered
(Forest Guardians 2003, entire). The
petition was based in part on threats to
the species associated with the previous
4(d) special rules (Forest Guardians
2003, pp. 104-108). On February 21,
2007 (72 FR 7843), we found that the
petition did not provide substantial
scientific or commercial information
indicating that reclassification may be
warranted. This decision was
challenged by WildEarth Guardians in
litigation (described below).

On February 4, 2005, we received a
petition under the Administrative
Procedure Act (APA) requesting that we
issue a rule to restrict the translocation
of Utah prairie dogs and to terminate the
special 4(d) rule allowing regulated take
of Utah prairie dogs (Forest Guardians
2005, entire). On April 6, 2005, we
acknowledged receipt of this petition.
On February 23, 2009, we issued a final
decision in which we denied the
petitioned action (USFWS 2009, entire).
However, this response acknowledged
that we had initiated a process to amend
the special 4(d) rule and that we
anticipated that a proposed amended
special 4(d) rule would be published in
the Federal Register for public comment
(USFWS 2009, p. 1). This decision also
was challenged by WildEarth
Guardians.

On September 28, 2010, United States
District Court for the District of
Columbia vacated and remanded our
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February 21, 2007 (72 FR 7843), not-
substantial petition finding back to us
for further consideration (WildEarth
Guardians v. Salazar, Case 1:08-cv-
01596—CKK (D.D.C.), 2010). In the same
order, the court upheld our February 23,
2009, decision on the APA petition.
This ruling noted that although the level
of take allowed in the 1991 special rule
may not be biologically sound, some
permitted take is advantageous to the
Utah prairie dogs’ recovery. The court
specifically noted that controlled take
can stimulate population growth, reduce
high-density populations prone to
decimation by plague, and,
consequently, curb the species’ boom-
and-bust population cycle. The court
declined to weigh in on the precise level
of take that should be permitted,
concluding that this is a matter squarely
within the Service’s technical and
scientific expertise.

On June 2, 2011 (76 FR 31906), we
announced a proposed rule to revise our
4(d) special regulations for the
conservation of the Utah prairie dog.
Our proposed rule included limits to the
allowable take, and new incidental take
exemptions for otherwise legal activities
associated with standard agricultural
practices. We sought comments from the
public and other agencies regarding the
scope and implementation of the special
rule. We also sought independent peer
review of the science in the proposed
rule to ensure that our final rule is based
on scientifically sound data,
assumptions, and analyses. We
requested public and peer review
comments be received or postmarked on
or before August 1, 2011.

On June 21, 2011 (76 FR 36053), we
announced our revised 90-day finding
on a petition to reclassify the Utah
prairie dog from threatened to
endangered under the ESA. As we
concluded in our 90-day finding
published on February 21, 2007, we
found that the February 3, 2003, petition
did not present substantial information
indicating that reclassifying the Utah
prairie dog from threatened to
endangered may be warranted.
Therefore, we did not initiate a status
review in response to the February 3,
2003, petition.

On April 26, 2012 (77 FR 24195), we
notified the public that we were making
changes to our proposed rule of June 2,
2011, to revise the 4(d) special rule for
the Utah prairie dog. These changes
included allowing take where Utah
prairie dogs cause serious human safety
hazards or disturb the sanctity of
significant human cultural or human
burial sites, allowing entities other than
the UDWR to permit take, and changes
to the seasonal and numeric limits for

take. We reopened the comment period
for 30 days, ending May 29, 2012, and
we considered and incorporated as
appropriate all comments for this final
rule.

Species Information

Prairie dogs belong to the Sciuridae
family of rodents, which also includes
squirrels, chipmunks, and marmots.
There are five species of prairie dogs, all
of which are native to North America,
and all of which have non-overlapping
geographic ranges (Hoogland 2003, p.
232). The Utah prairie dog is the
smallest species of prairie dog, with
individuals that are typically 250 to 400
millimeters (mm) (10 to 16 inches (in.))
long (Hoogland 1995, p. 8)). Weight
varies from 300 to 900 grams (g) (0.66
to 2.0 pounds (Ib)) in the spring and 500
to 1,500 g (1.1 to 3.3 1b) in the late
summer and early fall (Hoogland 1995,
p- 8). Utah prairie dogs range in color
from cinnamon to clay. The Utah prairie
dog is distinguished from other prairie
dog species by a relatively short (30 to
70 mm (1.2 to 2.8 in.)) white- or gray-
tipped tail (Pizzimenti and Collier 1975,
p. 1; Hoogland 2003, p. 232) and a black
“eyebrow’” above each eye. They are
closely related to the white-tailed
prairie dog (Hoogland 1995, p. 8).

Life History

Utah prairie dogs are hibernators and
spend 4 to 6 months underground each
year during the harsh winter months,
although they are seen above ground
during mild weather (Hoogland 1995,
pp- 18-19). Adult males cease surface
activity during August and September,
and females follow suit several weeks
later. Juvenile prairie dogs remain above
ground 1 to 2 months longer than adults
and usually go into hibernation by late
November. Emergence from hibernation
usually occurs in late February or early
March (Hoogland 2003, p. 235).

Mating begins 2 to 5 days after the
females emerge from hibernation, and
can continue through early April
(Hoogland 2003, p. 236). Female Utah
prairie dogs come into estrus (period of
greatest female reproductive
responsiveness, usually coinciding with
ovulation) and are sexually receptive for
several hours for only 1 day during the
breeding season (Hoogland 2003, p.
235). However, on average 97 percent of
adult female Utah prairie dogs are in
breeding condition each year and
successfully produce a litter (Mackley
1988, pp. 1, 9).

The young are born after a 28- to 30-
day gestation period, in April or May
(Hoogland 2003, p. 236). Litters range in
size from 1 to 7 pups; mean observed
litter size after emergence of juveniles

from their burrows ranges from 3.64
pups to 5.5 pups (Pizzmenti and Collier
1975, p. 2; Elmore ef al. 1976, p. 6;
Wright-Smith 1978, p. 10; Mackley
1988, pp. 8-9; Hoogland 2001, p. 923).
Young prairie dogs depend almost
entirely on nursing while in their
burrow (Hoogland 2003, p. 236). The
young emerge above ground by
approximately mid-June, and by that
time they are no longer dependent on
their mother and primarily forage on
their own (Hoogland 2003, p. 236).
Because of the relatively large litter
sizes, the observed summer population
numbers of prairie dogs are much
greater than the number of animals seen
above ground in the spring.

Prairie dog pups attain adult size by
October and reach sexual maturity at the
age of 1 year (Wright-Smith 1978, p. 9).
Less than 50 percent of Utah prairie
dogs survive to breeding age (Hoogland
2001, p. 919). Male Utah prairie dogs
frequently cannibalize juveniles, which
may eliminate 20 percent of the litter
(Hoogland 2003, p. 238). After the first
year, female survivorship is higher than
male survivorship, though still low for
both sexes. Only about 20 percent of
females and less than 10 percent of
males survive to age 4 (Hoogland 2001,
Figures 1 and 2, pp. 919-920). Utah
prairie dogs rarely live beyond 5 years
of age (Hoogland 2001, p. 919). The sex
ratio of juveniles at birth is 1:1, but the
adult sex ratio is skewed toward
females, with adult female:adult male
sex ratios varying from 1.8:1 (Mackley
1988, pp. 1, 6-7) to 2:1 (Wright-Smith
1978, p. 8).

Natal dispersal (movement of first-
year animals away from their area of
birth) and breeding dispersal
(movement of a sexually mature
individual away from the areas where it
copulated) are comprised mostly of
male prairie dogs. Thus, individual
male prairie dogs have a high mortality
rate through predation. Young male
Utah prairie dogs disperse in the late
summer, with average dispersal events
of 0.56 kilometers (km) (0.35 mile (mi))
and long distance dispersal events of up
to 1.7 km (1.1 mi) (Mackley 1988, p. 10).
Most dispersers move to adjacent
territories (Hoogland 2003, p. 239).

Utah prairie dogs are organized into
social groups called clans, consisting of
an adult male, several adult females,
and their offspring (Wright-Smith 1978,
p. 38; Hoogland 2001, p. 918). Clans
maintain geographic territorial
boundaries, which only the young
regularly cross, although all animals use
common feeding grounds. Prairie dog
colonies may contain one or several
clans. Colonies are groups of animals
with associated mounds, burrows, and
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food resources that are within calling
distance. These units are genetically
similar and vulnerable to local
catastrophes including epizootic disease
outbreaks.

Major predators include coyotes
(Canis latrans), badgers (Taxidea taxis),
long-tailed weasels (Mustela frenata),
various raptor species (Buteo spp.,
Aquila chrysaetos), and snakes (Crotalus
spp., Pituophus spp.) (Hoogland 2001,
p- 922). In established colonies,
predators probably do not exert a
controlling influence on numbers of
prairie dogs (Collier and Spillett 1972,
p. 36).

Utah prairie dog populations are
susceptible to sylvatic plague (Yersinia
pestis), a bacterium introduced to the
North American continent in 1899
(Cully 1993, p. 38). Plague occurs in
prairie dog colonies as enzootic and
epizootic events. Enzootic plague is an
infection that is persistent in the
population over time and causes a low
rate of mortality. Epizootic plague
occurs when the disease spreads from
enzootic hosts to more susceptible
animals, resulting in a rapidly spreading
die-off cycle (Barnes 1993, pp. 28-32;
Cully and Williams 2001, pp. 898—899;
Gage and Kosoy 2005, p. 506). During
epizootic plague events, large numbers
of animals can die within a few days
(Lechleitner et al. 1962, entire; Cully
1993, p. 39). Plague results in local
extirpations, reduced colony sizes,
increased variation in local population
sizes, and increased distances between
colonies (Cully and Williams 2001, p.
895).

There is a limited understanding of
the variables that determine when
sylvatic plague will impact prairie dog
populations. Enzootic plague may be
influenced by factors including genetics,
prairie dog immunity and physiologic
state, and interactions with other
bacteria (Gage and Kosoy 2005, p. 509).
The factors that result in epizootic
plague outbreaks are still being
researched, but may include host
density, flea density, and climatic
conditions (Cully 1989, p. 49; Parmenter
et al. 1999, pp. 818-820; Cully and
Williams 2001, pp. 899-901; Enscore et
al. 2002, p. 192; Stapp et al. 2004, pp.
236—237; Gage and Kosoy 2005, pp. 509,
513; Ray and Collinge 2005, pp. 204,
206—208; Stenseth ef al. 2006, entire;
Snill et al. 2008, pp. 244—246; Biggins
et al. 2010, pp. 21-24).

Habitat Requirements and Food Habits

Utah prairie dogs occur in semiarid
shrub-steppe and grassland habitats
(McDonald 1993, p. 4; Roberts et al.
2000, p. 2; Bonzo and Day 2003, p. 1).
Within these habitats, they prefer swale-

type formations where moist herbaceous
vegetation is available (Collier 1975, p.
43; Crocker-Bedford and Spillett 1981,
p- 24). Plentiful high-quality food found
in swales enables prairie dogs to attain

a large body mass, thus enhancing
survival and increasing litter sizes and
juvenile growth rates (Hoogland 2001, p.
923).

Soil characteristics are an important
factor in the location of Utah prairie dog
colonies (Collier 1975, p. 53). A well-
drained area is necessary for home
burrows. The soil should be deep
enough to allow burrowing to depths
sufficient to provide protection from
predators and insulation from
environmental and temperature
extremes. Prairie dogs must be able to
inhabit a burrow system 1 meter (m) (3.3
feet (ft)) underground without becoming
wet.

Prairie dogs are predominantly
herbivores, though they also eat insects
(Crocker-Bedford and Spillett 1981, p. 8;
Hoogland 2003, p. 238). Grasses are the
staple of their annual diet (Crocker-
Bedford and Spillett 1981, p. 8;
Hasenyager 1984, p. 27), but other
plants are selected during different
times of the year. Utah prairie dogs only
select shrubs when they are in flower,
and then only eat the flowers (Crocker-
Bedford and Spillet 1981, p. 8). Forbs
are consumed in the spring. Forbs also
may be crucial for the survival of prairie
dogs during drought (Collier 1975, p.
48).

Utah prairie dogs prefer areas with
deep, productive soils. These are the
same areas preferred by agricultural
producers. Agricultural tilling practices
create unusually deep, soft soils
optimum for burrowing; irrigation
increases vegetation productivity; and
plantings of favored moist forb species
(such as alfalfa) likely make these areas
more productive than they were
historically (Collier 1975, pp. 42—43).
Additionally, Utah prairie dogs grow
faster and attain larger body weights
(Crocker-Bedford and Spillett 1981, p.
1), and thus have higher overwinter
survival, in alfalfa crops versus native
habitats (Crocker-Bedford and Spillett
1981, p. 16). Reproduction and weaning
of young also may be more successful in
agricultural areas that provide abundant
forage resources that are otherwise
unavailable in drier native habitats
(Crocker-Bedford and Spillett 1981, p.
17). Similarly, colonies in agricultural
areas expand more rapidly than those in
native habitats (Crocker-Bedford and
Spillett 1981, p. 16). Finally, predator
mortality is generally low for Utah
prairie dogs in agricultural fields (see
Life History) because farmers control
badgers and coyotes in these areas

(Crocker-Bedford and Spillett 1981, p.
17). Overall, Utah prairie dog densities
are approximately twice as high at sites
associated with agriculture compared to
sites not associated with agriculture
(Crocker-Bedford and Spillett 1981, pp.
16, 23, 26). While we believe that the
valley bottoms have probably always
supported more prairie dogs than
surrounding drier sites, it is likely that
the high densities and abundances
occurring in these areas are unnaturally
augmented by today’s agricultural
practices (Collier 1975, pp. 43, 53;
Crocker-Bedford and Spillett 1981, pp.
15-17, 22).

Distribution and Abundance

The Utah prairie dog is the
westernmost member of the genus
Cynomys. Historically, the species’
distribution extended much farther
north than it does today (Collier 1975,
pp- 15-17; Pizzimenti and Collier 1975,
p. 1). Utah prairie dog populations
declined dramatically when control
programs to eradicate the species were
initiated in the 1920s. The actual
numeric population reduction is not
known, because historical population
figures were not scientifically derived
(Collier and Spillett 1973, pp. 83—84).
However, poisoning is estimated to have
removed prairie dogs from
approximately 8,094 hectares (ha)
(20,000 acres (ac)) of their range prior to
1963 (Collier and Spillett 1972, pp. 33—
35). Other factors that resulted in the
historical decline of Utah prairie dogs
were drought, habitat alteration from
conversion of lands to agricultural
crops, unregulated shooting, and disease
(Collier and Spillett 1972, pp. 32—35).

The species’ range is now limited to
the southwestern quarter of Utah in
Iron, Beaver, Washington, Garfield,
Wayne, Piute, Sevier, and Kane
Counties (USFWS 2012, p. 1.3-3). The
Utah prairie dog has the most restricted
range of the four prairie dog species in
the United States.

The best available information
concerning Utah prairie dog habitat and
population trends comes from survey
and mapping efforts conducted by the
UDWR annually since 1976. These
surveys (hereafter referred to as
“counts” or “spring counts’’) count
adult Utah prairie dogs on all known
and accessible colonies annually, in
April and May, after the adults have
emerged, but before the young are above
ground in June (see Life History). Some
non-Federal lands with active Utah
prairie dog colonies are not surveyed
due to lack of access. However, we
believe that over 90 percent of prairie
dog colonies are known and annually
surveyed (Brown 2010, pers. comm.).
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Therefore, actual rangewide prairie dog
numbers may be somewhat higher than
reported, though probably not
substantially higher.

Utah prairie dog surveys are
completed in the spring (“spring
counts”) by visually scanning each
colony area and counting the numbers
of prairie dogs observed. Biologists
spend approximately 8 to 10 weeks with
3 to 5 people per week surveying prairie
dog colonies in the field each year in
accordance with our survey protocol
(USFWS 2012, Appendix H). Only 40 to
60 percent of Utah prairie dogs are
above ground at any one time (USFWS
2012, p. 1.3—4). Therefore, spring counts
represent approximately 50 percent of
the adult population. Total rangewide
population estimates are larger than the
estimated adult population because they
include reproduction and juveniles.
Based on the male to female ratio,
number of breeding females, average
litter size, and observed spring count
versus total spring population (see the
Life History section) (Wright-Smith
1978, p. 8; Mackley 1988, pp. 1, 6-9;
Hoogland 2001, pp. 919-920; 923), the
total population estimate (adults and
juveniles) can be calculated from spring
counts as follows: [(2 x spring adult
count) x 0.67 (proportion of adult
females) x 0.97 (proportion of breeding
females) x 4 (average number of young
per breeding female)] plus (2 x spring
adult count). Thus, the total population
estimate (adults and juveniles) is about
7.2 x the spring count. Hereafter
whenever we refer to “total rangewide
population estimate” or “total
population estimate” we mean the
calculated Utah prairie dog population
based on the occurrence of both adult
and juvenile animals.

It should be noted that spring count
surveys and total population estimates
are not censuses. Rather, they are
designed to monitor population trends
over time. Based on the spring counts,
the rangewide population trends for the
Utah prairie dog are stable to increasing
over the last 30 years (see Application
of the Utah Prairie Dog Special Rule
Through the Present, below).

In addition to population trend
information, the UDWR surveys provide
information on the amount of mapped
and occupied habitat across the species’
range. We define mapped habitat as all
areas within the species’ range that were
identified and delineated as being
occupied by Utah prairie dogs in any
year since 1972. These areas may or may
not be occupied by prairie dogs in any
given year. The database of all mapped
habitat is maintained by the UDWR and
updated annually. Occupied habitats are
defined as areas that support Utah

prairie dogs (i.e., where prairie dogs are
seen or heard or where active burrows
or other signs are found).

The UDWR has mapped 24,142 ha
(59,656 ac) of habitat rangewide (UDWR
2010a, entire). The Utah prairie dog
occurs in three geographically
identifiable areas within southwestern
Utah, which are identified as recovery
units in our Final Revised Recovery
Plan (USFWS 2012, pp. 1.3-3, 3.2-1),
including: (1) Awapa Plateau; (2)
Paunsaugunt, and (3) West Desert. The
Awapa Plateau recovery unit
encompasses portions of Piute, Garfield,
Wayne, and Sevier Counties. The
Paunsaugunt recovery unit is primarily
in western Garfield County, with small
areas in Iron and Kane Counties. The
West Desert recovery unit is primarily
in Iron County, but extends into
southern Beaver County and northern
Washington County. Table 2 provides
information on each recovery unit,
including average percentage of the total
rangewide population and average
percentage of prairie dogs occurring on
non-Federal land (averages for 2000 to
2009). Additional information on each
recovery unit’s distribution, abundance,
and trends can be found in our Final
Revised Recovery Plan (USFWS 2012,
section 1.3.2).

TABLE 2—POPULATION AND OCCU-
PANCY DATA FOR EACH RECOVERY
UNIT

Average
Average percentage
percentage of prairie
Recovery unit of dogs
rangewide | occurring on
population non-federal
land
Awapa Plateau 8.9 47.6
Paunsaugunt ..... 16.9 71.0
West Desert ...... 74.2 85.1

Note: Averages calculated from 2000 to
2009. Source: UDWR 2009, 2010b.

Summary of Comments and
Recommendations

In our proposed rule published on
June 2, 2011 (76 FR 31906), we
requested that all interested parties
submit written comments on the
proposal by August 1, 2011. Similarly,
in our revision to the proposed rule on
April 26, 2012 (77 FR 24915), we
requested that all interested parties
submit written comments on the
proposal by May 29, 2012. We contacted
appropriate Federal and State agencies,
scientific experts and organizations, and
other interested parties and invited
them to comment on the proposal. We
did not receive any requests for a public
hearing. During the public comment

period on the June 2, 2011, proposed
rule, we received a total of 10 comment
letters. Following the end of that public
comment period, we also received a
comment letter from the State of Utah.
During the public comment period on
our April 26, 2012, revision to the
proposed rule, we received a total of 11
comment letters.

All substantive information provided
during the comment periods (and
including the State of Utah’s comment
letter) was either incorporated directly
into this final determination or is
addressed below.

Peer Review

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), we solicited expert opinion
from six knowledgeable individuals
with scientific expertise that included
familiarity with prairie dog ecology,
population modeling, and lethal control
of prairie dogs. We received comments
from four of the peer reviewers.

We reviewed all comments we
received from the peer reviewers for
substantive issues and new information
regarding the Utah prairie dog. In
general, the peer reviewers agreed with
the value of having a special rule for
Utah prairie dogs. They raised some
concern regarding our use of the
available prairie dog population models
and our interpretation of available data.
However, the peer reviewers did not
provide specific information on how
they would improve the final rule based
on the available information. Peer
reviewer comments are addressed in the
following summary and incorporated
into the final rule as appropriate.

Peer Reviewer Comments

(1) Comment: One peer reviewer
stated that we should specify that the
mean litter size is really the mean
observed litter size after emergence of
juveniles from their burrows.

Our Response: We updated the Life
History section of the rule accordingly.

(2) Comment: One peer reviewer
recommended that we add the
definition for “colony” to the rule.

Our Response: We added descriptions
of Utah prairie dog clans and colonies
in the Life History section of the rule.

(3) Comment: The peer reviewers
stated their support for various facets of
the rule, including agreement that we
used most of the pertinent literature,
agreement with our conclusion that
landowner and community support is
important for species recovery, and
appreciation that the rule recognizes the
role of the State in managing the Utah
prairie dog.
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Our Response: We retained the
discussions relevant to these points in
our final rule.

(4) Comment: One peer reviewer
stated that the data presented in Figure
1 demonstrates weak support for what is
called a fluctuating harvest-rate model.

Our Response: We agree with the peer
reviewer and did not intend to imply
that Figure 1 (i.e., the permitting process
under the previous 1984 and 1991
special rules) showed a fluctuating
harvest-rate model. To the contrary, the
previous special rules essentially used a
potentially fixed rate harvest-model in
which 6,000 animals could be taken
annually regardless of the Utah prairie
dog spring count data. We clarified the
rule accordingly (see Limiting the
Amount and Distribution of Direct Take
That Can Be Permitted).

(5) Comment: One peer reviewer
questioned our observation (based on 25
years of data) that colony extinction has
not increased under our previous
special rules. This peer reviewer said
that an assessment of metapopulation
dynamics of this species is necessary,
including when colonies go extinct from
control, disease, or natural predation,
and how often and how quickly are they
recolonized.

Our Response: While metapopulation
dynamics are important to long-term
conservation of a species, we do not
believe this type of an assessment is
needed for analyzing the effects of our
special rule. We believe our 25 years of
prairie dog population information and
take levels under the previous special
rules—this is what actually happened
on the ground, including the resulting
stable to increasing rangewide prairie
dog populations—provides a robust
dataset on which we can predict future
effects associated with this special rule.
In addition, we are not aware of any
colonies that have been extirpated due
to implementation of our special rules.

(6) Comment: One peer reviewer
concluded that a visual inspection of
the line graph presented in Figure 1
suggests that high levels of actual take
under the existing special rules are
correlated with declines in population
abundance in following years.
Therefore, the peer reviewer inferred
that the data suggest that existing levels
of take may be having a larger impact on
Utah prairie dog population abundance
than acknowledged in the proposed rule
revision. Thus, the peer reviewer
concluded that our 10 percent take limit
is likely not viable long term.

Our Response: Based on this
comment, we ran a regression analysis
(a statistical technique for the
investigation of relationships between
variables) on the available data. There

was not a significant relationship
between rangewide reported take under
the 1984 and 1991 special rules and the
total rangewide spring counts the
following year (Brown 2012). This
information combined with 25 years of
stable to increasing population trends
indicate that these levels of take are not
negatively impacting the rangewide
Utah prairie dog population.

(7) Comment: One peer reviewer was
concerned that our 10 percent take limit
is higher than actual take that has been
reported under the prior special rules.

Our Response: Although our
allowable take of up to 10 percent is
higher than actual take, available
modeling on other prairie dog species
(Reeve and Vosburgh 2006, p. 123;
Colorado Division of Wildlife (CDOW)
2007, p. 135) shows that fluctuating
harvest rates of 20 to 25 percent of the
population are sustainable, and our 10
percent take limit is much less than
these rates. In addition, it is likely that
actual harvest will always be much less
than permitted harvest, as our
experience over the past 25 years shows,
and we added this information to Table
3. The special rule allows us to modify
or discontinue take in the future should
we experience population effects that
are inconsistent with Utah prairie dog
conservation.

(8) Comment: One peer reviewer
recommended that we consider a spatial
analysis of prairie dog demographics
and the associated impacts of take in
different parts of the species’ range. This
reviewer questioned the potential long-
term impacts across the species’ range of
a spatially clustered take of
comparatively higher intensity in one
portion of the range, compared to a
more uniform and widespread
distribution of removal.

Our Response: We added a
requirement to the rule that take will be
spatially distributed across the three
Recovery Units, based on the
distribution of the annual total
rangewide count within each Recovery
Unit (see Limiting the Amount and
Distribution of Direct Take That Can Be
Permitted, ““Agricultural Lands,”
below).

(9) Comment: A couple of peer
reviewers stated that smaller
populations are more susceptible to
localized extinction and that colony size
should be considered when permitting
take.

Our Response: We agree that smaller
populations are more susceptible to
localized extinction. As described in our
rule, available modeling on the impacts
of shooting to prairie dogs was
completed on other prairie dog species,
not Utah prairie dogs. However, because

this represents the best available
information, we reviewed the literature
to determine relative impacts based on
colony size. Populations of Gunnison’s
prairie dogs, even in the presence of
enzootic plague, showed strong
population growth rates with no risk of
extinction as long as their initial
population sizes were greater than or
equal to 50 animals (CDOW 2007, p.
128). Accordingly, our final rule states
that a minimum spring count of 7
animals (total population estimate of 50
animals) in each colony is required for
the issuance of any permits under this
rule. In addition, we added a provision
to the rule that directs permitting
biologists to consider colony size when
issuing permits (see Limiting the
Amount and Distribution of Direct Take
That Can Be Permitted). Because we
have stable to increasing rangewide
Utah prairie dog populations under the
previous rules, it is reasonable to
assume that restricting permits to even
larger colony sizes under this final rule
will result in continued positive
population trends.

(10) Comment: One peer reviewer and
a couple of commenters stated that the
available literature does not have an
accurate assessment of plague risk
related to colony density. They stated
that there is not sufficient evidence to
support our conclusion that taking Utah
prairie dogs will lower plague risk by
maintaining lower densities. Another
peer reviewer recommended that we
consider plague as a factor when
evaluating the sustainability of a given
level of take.

Our Response: We agree that colony
density and plague are not always
directly related. We revised the rule to
include additional literature regarding
plague dynamics in prairie dog
populations, particularly noting that
there are a variety of factors that play a
role in the occurrence and extent of
enzootic and epizootic plague events.
Thus, we are not able to conclude that
reducing prairie dog population
densities will always result in the
reduction of plague occurrence or
significance. Plague is considered a
factor when evaluating a given level of
take to the extent that annual take is
based on a percentage of the estimated
annual population of prairie dogs.
Fluctuations in prairie dog populations
due to plague outbreaks could affect the
total amount of authorized take in a
given year.

(11) Comment: One peer reviewer
recommended that we consider how
competition for resources (e.g., how
reduced competition can promote
higher reproductive success and
survivorship) and plague (e.g.,
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controlling density can reduce the
impact of plague) can be balanced to
achieve optimal demographic
robustness for long-term conservation of
Utah prairie dogs.

Our Response: This special 4(d) rule
is not intended to evaluate all
conservation aspects for the Utah prairie
dog. Under the revised Utah prairie dog
Recovery Plan, we consider all
demographic and metapopulation
dynamics in our efforts to recover the
species. The special 4(d) rule does
consider how implementation of some
level of prairie dog control can
positively affect populations by
reducing competition for resources and
reducing the potential for plague
outbreaks in some scenarios (see
Limiting Where Take is Allowed,
“Conservation Benefits of Allowing
Take on Specific Lands,” below).

(12) Comment: One peer reviewer
requested that we provide some
information regarding the time and
effort expended to conduct annual
spring count surveys.

Our Response: The UDWR estimates
that surveys require 8 to 10 weeks, with
3 to 5 biologists annually. We added
this information to the rule.

(13) Comment: A couple of peer
reviewers recommended we use mean
litter size of 3.88 juveniles instead of the
4 juveniles used in our population
estimate calculation in the “Distribution
and Abundance” section of the rule.
Mean litter size of 3.88 juveniles is
supported by the literature.

Our Response: Based on the available
literature, we conclude that the use of
4 juveniles is appropriate in our
population estimate calculation. We
included additional citations in the rule
that show litter sizes varying from 1 to
8 pups, with means varying from 3.64
to 5.5.

(14) Comment: One peer reviewer
questioned whether maintaining prairie
dogs at baseline populations on private
lands adjacent to conservation lands
would be sufficient to maintain a
functioning metapopulation across the
boundary between private land and
conservation property land.

Our Response: The selection and
establishment of conservation lands
takes into consideration spatial
distribution, colony size, colony
persistence, and connectivity between
habitats. We make our decisions on the
contribution of these lands to recovery
for the Utah prairie dog including the
assumption that the nearby properties
(within 0.8 km (0.5 mile) of the
conservation land) would be maintained
at baseline prairie dog populations.
Therefore, the conservation lands
themselves are initially assessed for

their ability to contribute to Utah prairie
dog metapopulation dynamics and
recovery. We added information to the
rule that explains how conservation
lands are selected.

(15) Comment: A couple of peer
reviewers recommended that we more
closely analyze the applicability of
available population models to the Utah
prairie dog, in particular a model used
by the CDOW (now Colorado Parks and
Wildlife) (2007). One peer reviewer gave
an example—there is clearly some level
of interaction between prairie dogs and
agricultural activity in Colorado as there
is in Utah, which means that the results
of the analysis in CDOW (2007) may
have a greater degree of relevance than
what is stated in the proposed rule
revision.

Our Response: We evaluated the
available prairie dog population models
in both our proposed and final rules (see
Limiting the Amount and Distribution of
Direct Take That Can Be Permitted;
Reeve and Vosburgh 2006, entire;
CDOW 2007, entire). We considered
these models in light of expected
differences between habitats and
behaviors of the various prairie dog
species; we do not believe that the
models are strictly applicable to Utah
prairie dogs. In addition, we considered
these models in conjunction with our
own data showing 25 years of stable to
increasing rangewide Utah prairie dog
populations with implementation of
similar special rules that have allowed
take on agricultural lands. We
reevaluated these models for this final
rule and made a couple of changes to
the rule, including an increased
minimum colony size (spring count = 7
animals) for permitting, and a change in
the dates when shooting is allowed
(June 15 to December 31). We agree with
the peer reviewer that there are likely
some similarities between prairie dogs
and agricultural activity in Colorado
and Utah. However, implementation of
this rule is largely for colonies occurring
on agricultural lands, whereas the
available models include a broad range
of habitat types for prairie dog species
in other States.

(16) Comment: Two peer reviewers
expressed concern that the proposed
rule had a percent take per colony
higher than previously experienced, and
questioned if this amount of within-
colony take would be viable for the long
term. Two peer reviewers supported our
requirement that within-colony take
would be limited to one-half of a
colony’s estimated annual production
(approximately 36 percent of estimated
total population). One peer reviewer
recommended we consider that the
impact of percent within-colony take

will vary based on colony size, and
another peer reviewer recommended the
most important factor in population
stability is seasonal restrictions on
shooting.

Our Response: The UDWR has used
this same within-colony take limit
under the previous special rules, and, as
described in the rule, the affected
colonies remain viable. Based on the
peer review comments, we further
evaluated the possible correlation of
actual take and declines in population
abundance at a sample of colonies that
have had numerous take permits under
our previous special rules. Although we
only had small sample sizes, our
regression analysis of the available data
showed that there is no correlation
between actual take in 1 year and spring
counts the following year at specific
colonies (Brown 2012); the permitted
take in these situations was determined
by UDWR using one-half of a colony’s
estimated annual production. However,
we agree that the overall impact of
within-colony take may vary based on
colony size. We added a condition to
the rule that colony size will be taken
into consideration by the permitting
biologist when evaluating the
permittee’s property and determining
appropriate take levels. No take can be
authorized if the spring count at a
colony is less than 7 (population
estimate = 50). In addition, the rule
provides seasonal restrictions on take.

(17) Comment: One peer reviewer was
concerned that development of the take
limits was based on evaluation of
information and modeling of other
prairie dog species, not Utah prairie
dogs.

Our Response: We acknowledge in the
rule that literature from species other
than Utah prairie dogs was used in
support of the rule revision. However,
this is the best available information
and is appropriate to review because of
the similarity in activities; the models
addressed recreational shooting of
prairie dogs, and we evaluated
controlled lethal take. In addition, we
are able to compare the results of these
models with over 25 years of data
specific to the Utah prairie dog under
the previous special rules.

(18) Comment: One peer reviewer
recommended including gas cartridges,
anticoagulants, and explosive devices as
prohibited take methods.

Our Response: We revised the
document to prohibit the use of gas
cartridges, anticoagulants, and explosive
devices to control prairie dogs on
agricultural lands and properties within
0.8 km (0.5 mi) of conservation lands.
These techniques were not employed by
UDWR under the previous rule and are
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explicitly prohibited by this rule
because they do not allow control agents
to target a specific number of prairie
dogs or track actual take.

(19) Comment: One peer reviewer
recommended that we require any shot
prairie dogs be disposed of by burying
them outside of the colony boundary.

Our Response: We evaluated the
potential effects to the environment of
lead in the draft and final
environmental assessments. We
determined that the use of lead shot for
prairie dog control would not have
significant effects to the environment
based largely on the limited area in
which 4(d) permits and lethal take are
authorized. Therefore, we did not
require measures such as disposing of
shot prairie dogs in a specific manner.

Comments From States

(20) Comment: The State of Utah and
several commenters expressed support
for the revised rule and recommended
its final adoption and implementation.
They concluded that the rule is vital to
our continued success of working with
private landowners and the recovery of
the Utah prairie dogs, and that
cooperative efforts between landowners
and wildlife agencies offer the best hope
for recovery of the species.

Our Response: We agree that the rule
is necessary and advisable to address
continued conflicts between landowners
and Utah prairie dogs by providing for
ecologically based population control
that also alleviates some of the impacts
that prairie dogs can cause to
agricultural operations, the safety of
operation such as airports, and the
sanctity of significant human cultural
and human burial sites.

(21) Comment: The State of Utah
found that one section of the proposed
rule said 7 percent of 10 percent is the
take limit for agricultural lands. This
equals 0.7 percent of overall rangewide
population and conflicts with the
7 percent estimate elsewhere.

Our Response: We fixed this sentence
to reflect that 7 percent of the rangewide
population can be authorized for take on
agricultural lands.

(22) Comment: The State of Utah said
that the terms “annual rangewide
population” and “estimated
population” were not always clearly
defined in the proposed rule. The
commenter recommended that we
clarify throughout the rule that the
estimated population is number of
animals occurring in late spring and
summer when both adults and juveniles
are present above ground.

Our Response: We revised the text to
ensure clarity in the use of terms
associated with spring counts (adult

prairie dogs) versus estimated
population sizes (adults and juveniles).

(23) Comment: The State of Utah
recommended that the rule should
allow for entities other than the UDWR
to issue permits for control of Utah
prairie dogs.

Our Response: We revised the special
rule to allow for other entities to
evaluate and permit properties for take,
if those entities are approved in writing
by our agency.

(24) Comment: The State of Utah was
concerned that the inclusion of two
maximum annual take limits—6,000
animals and 10 percent of the estimated
rangewide population—may be
confusing to some readers.

Our Response: We removed the upper
limit of 6,000 animals from the final
rule. The maximum allowable total
annual permitted take will be no more
than 10 percent of the estimated
rangewide population.

(25) Comment: The State of Utah
suggested that the cumulative annual
take be 10 percent of the rangewide
population regardless of the source (i.e.,
agricultural lands or conservation
lands).

Our Response: We retained a
7 percent take on agricultural lands and
the remaining take (totaling 10 percent)
to lands within 0.8 km (0.5 mi) of Utah
prairie dog conservation lands. We
determined the 7 percent take limit on
agricultural lands based on evaluating
the permitted and actual levels under
the previous rules (56 FR 27438, June
14, 1991; 49 FR 22330, May 29, 1984).

(26) Comment: The State of Utah
asked for clarification whether all
agricultural lands within 0.5 mile of a
conservation property automatically fall
into the Properties Near Conservation
Lands take category.

Our Response: We added a statement
to the rule (see Limiting Where Take is
Allowed) clarifying that all private
properties within 0.8 km (0.5 mi)
automatically fall into the Properties
Near Conservation Lands take category.

(27) Comment: The State of Utah and
a couple of commenters recommended
expanding the rule to include take
authorization for areas such as
cemeteries, schools, athletic facilities,
golf course, airports, and ballparks.

Our Response: We modified the rule
to allow control on areas where prairie
dogs are creating serious human safety
hazards or disturbing the sanctity of
significant human cultural or human
burial sites. Lethal take in all cases is
only a last resort and is only allowable
after all practicable measures to resolve
the conflict are implemented. We agree
with the commenters that the species
benefits when the public supports

recovery efforts and prairie dog conflicts
are reduced in some public gathering
areas. However, excluding all areas
where there are impacts to recreation
only rather than serious health and
safety concerns is not consistent with
recovery of the Utah prairie dog.

Comments From Elected Officials

(28) Comment: One commenter
thought that fence specifications should
be provided on a case-by-case basis
instead of relying on a one-size-fits-all
fence.

Our Response: We agree that fencing
specifications will not be the same for
each situation. Our final rule does not
preclude site-specific prairie-dog-proof
fence designs. For example, the most
recent fence designs at the Parowan
Airport and Paragonah Cemetery are
different because of site-specific needs.

(29) Comment: One commenter
requested that the seasonal sex and
weight limits of translocated prairie
dogs be removed for sites under this
special rule given the severity of
impacts to human safety or disruption
to cultural or burial sites.

Our Response: We have revised the
final rule to remove the seasonal sex
and weight limits for translocations
from fenced sites. Any prairie dogs not
removed from these areas would be
allowed to be lethally removed
following the translocation effort;
therefore, the sex and weight of the
animals is not meaningful.

(30) Comment: One commenter
wanted to know what criteria we would
use to determine the areas where prairie
dogs create safety hazards or disturb the
sanctity of significant human cultural or
human burial sites under this rule.

Our Response: Because there are
likely to be differing circumstances
resulting in the need for take at certain
sites, the criteria will be determined
largely on a site-specific basis. However,
the rule is clear in stating that take will
only be allowed in areas where a
credible, serious public safety hazard or
harm to significant human cultural or
human burial sites can be clearly
demonstrated. We certainly agree that
prairie dogs are a concern at the
Parowan Airport and Paragonah
Cemetery, and we have already helped
to meet the needs of fencing at these
locations.

(31) Comment: One commenter asked
what we would do if the number of
prairie dogs within a fenced area is
“more than small”—will lethal take still
be allowed? The rule states that “these
sites are relatively small areas, would be
fenced, and prairie dogs would be
removed by translocation prior to the
permitting of lethal take. Thus we
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expect that the numbers of Utah prairie
dogs lethally removed would be small.”

Our Response: The intent of this
discussion in the rule is to identify in
part why we believe these areas are not
important for the conservation of the
Utah prairie dog. We can expect that
properly maintained fencing will keep
out the majority of prairie dogs. Thus,
lethal take will be allowed as long as the
conditions of the rule are followed. If
numerous prairie dogs are breaching the
fence, we would inspect the fence to
determine why the breaches are
occurring, at which time some fence
maintenance may be required in order
for lethal take to be allowed to continue.

(32) Comment: One commenter
supported giving local government
entities, such as counties, management
authority under this rule.

Our Response: The ability for entities
other than UDWR to permit take was
added in this final rule.

(33) Comment: One commenter said
that we should not limit within-colony
take on agricultural lands. If an entire
colony is not translocated, then the
remaining animals will continue
causing damage, and it is inevitable the
numbers will continue to increase.

Our Response: It is not the intent of
this rule to extirpate colonies that occur
on agricultural lands. The intent of this
special rule is to support the
conservation of the Utah prairie dog by
managing unnaturally high populations
that occur in areas such as agricultural
lands. We conclude in this rule that our
ability to manage these populations will
assist with recovery efforts for the Utah
prairie dog.

(34) Comment: A couple of
commenters, including one elected
official, were concerned that two fences
have already been constructed at the
Paragonah Cemetery in accordance with
Service specifications, and now they are
being asked to build a third fence, 6 feet
deep. The uncertainty in adequate fence
specifications erodes trust between the
government and local communities.

Our Response: The Service was not
asked to review and approve the prior
fences at the cemetery, one of which is
above ground, and the other which is 18
inches below ground. Regardless, the
existing fence is ineffective at keeping
prairie dogs out of the cemetery. The
Service and State of Utah have offered
to fund and construct a new fence at the
cemetery that will be a more effective
prairie dog barrier. Under this rule, after
the fence is constructed, the City of
Paragonah will be given a permit to
lethally take any prairie dogs that
breach the fence at any time during the
year, following an initial translocation
effort. We agree that prairie dogs should

not be in the cemetery. We also agree
that there should be a standard for fence
specifications, recognizing site-specific
differences. As such, we have worked
with the Utah Prairie Dog Recovery
Implementation Team to develop prairie
dog-proof fencing specifications.

Public Comments

(35) Comment: One commenter
questioned the science and intentions
behind the “4(d) program.” This
commenter believes that this action is
simply political and is being done
because of the “‘big money in
agribusiness.” The commenter does not
believe that killing prairie dogs is
advantageous to the species. The
commenter also stated that this action
requires an environmental impact
statement.

Our Response: Under section 4(d) of
the ESA, we are required to issue
protective regulations deemed necessary
and advisable to provide for the
conservation of listed threatened
species. This 4(d) rule is based on the
best available science and is a regulatory
tool to assist in species conservation.
This rule is intended to relieve prairie
dog population pressures in
overcrowded portions of the range as
well as alleviate some impacts to
agricultural operations, properties
within 0.8 km (0.5 mi) of prairie dog
conservation lands, and areas where
human safety or the sanctity of
significant human cultural or human
burial sites is a concern. We evaluated
the effects of our action in accordance
with the National Environmental Policy
Act by completing an environmental
assessment. We solicited public
comments on our environmental
assessment (77 FR 24915, April 26,
2012). Based on the comments we
received, we completed a finding of no
significant impact. Therefore, we will
not develop an environmental impact
statement on our action, and do not
believe an environmental impact
statement is required.

(36) Comment: One commenter stated
that we are wasting time and money
working on Utah prairie dog issues
because the animals occur everywhere,
including central and eastern Utah.
Specifically, this commenter stated that
our range data are inaccurate because
Utah prairie dogs occur in Emery and
Carbon Counties.

Our Response: As described in the
rule, the distribution of the Utah prairie
dog is limited to the southwestern
quarter of Utah in Iron, Beaver,
Washington, Garfield, Wayne, Piute,
Sevier, and Kane Counties. The species
that occurs in Carbon and Emery
Counties, and other portions of central

and eastern Utah, is the white-tailed
prairie dog (Cynomys leucurus). The
Gunnison’s prairie dog (Cynomys
gunnisoni) occurs in the southeastern
portion of the State. The best available
scientific and commercial information
indicates that the Utah prairie dog meets
the definition of a threatened species
under the ESA.

(37) Comment: One commenter stated
that climate change may become a real
threat to Utah prairie dogs based on
work that is being done on black-tailed
and Gunnison’s prairie dogs in similarly
arid grasslands.

Our Response: We agree that climate
change may impact Utah prairie dogs.
Our Utah Prairie Dog Final Revised
Recovery Plan (USFWS 2012, pp. 1.7—
15) discusses climate change. In
addition, our use of an annual limit
based on a percentage of the total
estimated annual Utah prairie dog
population takes into account changes
in prairie dog numbers across the
species’ range due to climate change or
other factors.

(38) Comment: One commenter stated
that it is very important that prairie dogs
on agricultural lands and lands adjacent
to conservation areas are allowed to be
taken.

Our Response: We agree with this
comment. The ability to take prairie
dogs in these areas is included in the
rule (see Limiting Where Take is
Allowed).

(39) Comment: One commenter stated
that maintaining healthy predator
populations on grazing land is
important to controlling Utah prairie
dogs in areas where they are not
wanted. Predators can naturally and
effectively control prairie dog
populations so that there is no need for
human control.

Our Response: We agree that
predators can naturally control Utah
prairie dog populations, and this is
described in the rule (see “Life History”
and ‘“Habitat Requirements and Food
Habits”’). However, we do not have the
ability to manage predators on the
properties to which this rule applies;
private agricultural lands are managed
systems that usually include predator
removal.

(40) Comment: One commenter
recommended that we revise our timing
of permitted take to be June 1 in the
West Desert recovery unit and July 1 on
the Awapa Plateau and Paunsaugunt
recovery units.

Our Response: We reviewed the
available literature and discussed these
dates with the Utah Prairie Dog
Recovery Team members. We concluded
that the date of permitted take should be
changed to June 15, particularly to
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accommodate higher elevations where
prairie dog pups often emerge from their
dens later as compared to lower
elevations, and we changed the date in
this final rule.

(41) Comment: A few commenters
expressed concern that allowing take of
up to 6,000 prairie dogs annually is too
large of a number because the annual
count of prairie dogs does not reach
these levels. They were concerned that
the take was too high given other
aspects of the species’ status, including
declines in Utah prairie dog populations
over the last century, small colony sizes,
poor habitat conditions, overgrazing,
habitat fragmentation, and plague. One
commenter stated that Utah prairie dog
populations have declined dramatically
in the last 100 years, and thus the level
of take provided in the rule is too great.

Our Response: This rule limits the
amount of annual take to a maximum of
10 percent of the rangewide population.
The upper limit of 6,000 animals is not
included in the final rule. Based on the
best available science and models, we
believe this take limit is consistent with
recovery goals for the species. The Utah
prairie dog rangewide population trend
is stable to increasing over the last 30
years.

(42) Comment: One commenter stated
that Utah prairie dog recovery efforts
have not been successful over the last 25
years. This commenter also stated that
our primary goal should be to expand
Utah prairie dog populations. This
commenter urged us to implement more
strategic solutions that work with
landowners to implement more strategic
solutions to compensate for lost income
and encourage support for Utah prairie
dog recovery, instead of implementing
outdated lethal control methods.

Our Response: This rule emphasizes
control of Utah prairie dog in certain
locations that we have determined are
not essential to the recovery of the Utah
prairie dog. However, our recovery
effort is a multi-phased approach to
species’ conservation on a landscape
scale. Our new Utah Prairie Dog Final
Revised Recovery Plan describes many
of the ongoing and newer strategic
conservation solutions on public and
private lands, including conservation
banks, Utah prairie dog Habitat Credit
Exchange (a market-based form of
mitigation banking), safe harbor
program, Utah prairie dog Recovery
Implementation Program, habitat
conservation planning, translocations,
plague management, and habitat
conservation plans (HCPs) (USFWS
2012, section 1.9). We believe that the
sum of all of these efforts, including
allowing control on lands as identified
under this rule, will cumulatively work

to expand and protect populations and
recover the Utah prairie dog.

(43) Comment: One commenter agreed
that agricultural lands tend to support
high numbers of prairie dogs. However,
this commenter stated that prairie dog
populations do not increase to the same
high levels on grazing land. Therefore,
the justification that we use for control
cannot be applied to both situations.

Our Response: We agree that in many
cases prairie dog populations do not
increase on grazing lands to the same
degree as they do on agricultural lands,
particularly if those are public
rangelands without improvements.
However, under this rule, we more
specifically define agricultural lands on
which control can be considered; see
Limiting Where Take is Allowed. Many
of the pasturelands that fall under this
category are improved landscapes,
which likely result in increased prairie
dog populations. In addition, to ensure
that we only consider control under
proper conditions, the rule requires that
we verify the land is being physically or
economically impacted by prairie dogs.

(44) Comment: One commenter
requested information on how we
estimate rangewide prairie dog
populations. This commenter suggested
that pups should not be included in the
estimate because many do not survive
their first year.

Our Response: The equation for
estimating Utah prairie dog population
size is included in the “Distribution and
Abundance” section of the rule. The
total population estimate includes
juveniles. The commenter is correct in
stating that many pups do not survive
their first year, so for recovery purposes
we rely heavily on spring counts (adults
only) to determine population trends.
We included the calculation for total
population estimate (adults and
juveniles) in the rule because it helps
the reader to understand that the rule
allows control on agricultural lands
during the summer months when
impacts from prairie dogs can increase
dramatically due to the high numbers of
animals on the landscape.

(45) Comment: A few commenters
stated that the rule should be expanded
to allow all private property owners to
remove prairie dogs from their lands
because of the high degree of economic
and physical impacts (i.e., prairie dog
mounds), as well as human safety
issues, associated with the presence of
prairie dogs. For example, many people
cannot find a buyer for their property if
it has prairie dogs on it or adjoins a lot
with prairie dogs. Many people are
forced to purchase and install prairie
dog fencing to keep prairie dogs off their
lot. There also is a shifting tax burden

placed on every resident in the county
because people who have prairie dogs
on their property have successfully
petitioned the State to have the value of
their property reduced.

Our Response: We acknowledge
prairie dogs can have economic and
physical impacts. These impacts
contributed to the listing of the species,
because prairie dogs were controlled
heavily by humans prior to listing.
Many private properties are likely to be
developed, particularly in the urban
areas. Development of private lands
results in the permanent loss of prairie
dog habitats and populations. Therefore,
we believe that retaining the prohibition
for take on private lands except where
allowed by this rule is necessary and
advisable for the conservation of the
species. The mechanism to authorize
take on private lands that are not
included in this rule is the ESA section
10(a)(1)(B) process and implementation
of HCPs.

(46) Comment: One commenter stated
that it is absurd to consider prairie dogs
as endangered or threatened because
their total estimated population is about
34,000 animals on Federal land. A
couple of commenters also were
concerned that we only count numbers
of prairie dogs on Federal lands toward
recovery.

Our Reponse: Rangewide (public and
private lands) prairie dog spring counts
were as high as 7,527 animals in 1989
(summer population estimate = 54,194)
and a low spring count of 1,866 animals
in 1976 (summer population estimate =
13,435). The average spring count on all
lands for the past 34 years is 4,187
animals (summer population estimate =
30,150). The species is listed as
threatened primarily based on threats
from development and plague. Plague
affects the species rangewide.
Development affects the species largely
on non-Federal lands through
residential and commercial
development. Over 70 percent of the
Utah prairie dog population occurs on
non-Federal lands that will likely be
developed in the foreseeable future. To
recover the Utah prairie dog, we need
both robust population numbers and
protection from the threats, in the form
of permanent habitat protection. In this
regard, private lands are counted toward
recovery when they are permanently
protected through acquisitions or
conservation easements.

(47) Comment: One commenter asked
why the Federal government cannot
move the prairie dogs to Federal land
and manage them there, allowing
homeowners to rid their properties of
these animals.
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Our Response: The Utah prairie dog
recovery effort includes a 2-tiered
approach of establishing and managing
prairie dogs on Federal lands and
protecting existing colonies on private
lands where willing landowners agree to
conservation easements or fee title
purchases. Because most of the Utah
prairie dog population exists on private
lands, recovery will be achieved in
substantially less time if we are able to
protect some of the most important
colonies in these areas.

(48) Comment: One commenter
recommended that prairie dogs be
thinned via relocation where they are in
conflict with landowners.

Our Response: The special rule allows
and encourages live-trapping and
translocation of prairie dogs from the
lands where take is authorized (see
Limiting Methods Allowed to Implement
Direct Take).

(49) Comment: One commenter stated
that our proposed revisions to the
special rule are flawed because they
require “‘all practicable measures” to be
taken to remove and keep prairie dogs
out of airports and cemeteries. A couple
of commenters did not believe that
fencing is practical because the fence
would need to be several feet
subterranean, a few feet high
aboveground, and of a material that
cannot be chewed through; open gates
would need to be monitored; and the
fencing is expensive. One commenter
said that acceptable fence specification
should be made clear to everyone. A
couple of commenters expressed
concern about who would pay for
fencing and the maintenance of that
fence.

Our Response: We agree that no fence
is likely to be completely impermeable
to prairie dogs, and our rule
acknowledges this issue. We have
worked with the Utah Prairie Dog
Recovery Implementation Team to
develop fencing specifications that meet
some of the commenters’ concerns—
fencing 6 feet below ground and 3 feet
above ground with prairie-dog proof
materials. Long-term monitoring and
maintenance of any fence is necessary
for that fence to maintain its
functionality, regardless of the intended
purpose of that fence, e.g., prairie dogs
or livestock. We, and the State of Utah,
have provided funding and equipment
to complete prairie-dog proof barriers at
the Parowan Airport and Paragonah
Cemetery. We will continue to assist
with funding as it is available to meet
both community and recovery needs for
this species; however, we also anticipate
that local communities and private
entities also may fund fencing projects.

(50) Comment: One commenter agreed
with the idea of controlling animals that
intrude into areas such as cemeteries
and airports, and that these prairie dogs
should either be killed or translocated to
Federal lands.

Our Response: The final rule allows
for both lethal take and translocation of
prairie dogs from areas where prairie
dogs create human safety hazards (e.g.,
airports) or disturb the sanctity of
significant human cultural or human
burial sites.

(51) Comment: One commenter stated
that they would like to be able to trap
and translocate prairie dogs in public
areas where the safety of visitors is
being compromised, such as in public
parking areas, public event seating
areas, livestock corrals, and non-
irrigated pastureland. One related
comment from elected officials said that
the requirement of a fence should not be
a precedent for all private property
owners. The commenters stated that
fencing areas is not always feasible.

Our Response: We added language to
the final rule to allow filling of burrows
and translocations of animals from areas
where Utah prairie dogs create human
safety hazards or disturb the sanctity of
significant human cultural or human
burial sites, but where fencing of these
areas is not practicable. However, a
prairie-dog proof fence must first be
constructed before we would authorize
lethal take in these areas under this final
rule.

(52) Comment: One commenter was
concerned that the shortened timeframe
for direct take (changing the start date
for take from June 1 to June 15) would
be problematic.

Our Response: The purpose of this
special rule is to provide for the long-
term conservation of the Utah prairie
dog. Therefore, the specifications of the
special rule are based on the biological
needs of the species. Additionally, we
consider the 15-day change to be a
relatively minor alteration to the rule.

(563) Comment: One commenter
expressed concern that the take
allowance for human safety, cultural,
and burial sites would be unnecessarily
constrained to “only areas where a
credible, serious public safety hazard or
harm to significant human cultural or
human burial sites could be clearly
demonstrated.”

Our Response: We do not believe that
this constraint is impractical or
burdensome. The ability to control
prairie dogs in these situations is
certainly important to local
communities, and as such we believe it
also is beneficial for Utah prairie dog
recovery efforts. However, we intend
that the rule is only applied in site-

specific situations where there is a
credible concern.

(54) Comment: One commenter
questioned the constitutionality of this
4(d) rule and Federal regulation of the
Utah prairie dog, based on the
Commerce Clause.

Our Response: We believe this 4(d)
rule is constitutional. The courts have
issued several rulings on the
constitutionality of the ESA under the
Commerce Clause. The final
environmental assessment evaluates the
effects of this final rule to the human
environment, including
socioeconomics.

Application of the Utah Prairie Dog
Special Rule Through the Present

As explained above in the Special
Rules Under ESA Section 4(d) section,
under section 4(d) of the ESA, the
Secretary of the Interior may extend to
a threatened species those protections
provided to an endangered species as
deemed necessary and advisable to
provide for the conservation of the
species. When the Utah prairie dog was
reclassified from endangered to
threatened status in 1984, we issued a
special rule applying all of the ESA’s
prohibitions to the Utah prairie dog
except for take occurring in specific
delineated portions of the Cedar and
Parowan Valleys in Iron County, Utah,
when permitted by the UDWR and in
accordance with the laws of the State of
Utah, provided that such take did not
exceed 5,000 animals annually and that
such take was confined to the period
from June 1 to December 31 (49 FR
22330, May 29, 1984). The rule required
quarterly reporting by UDWR and
allowed us to immediately prohibit or
restrict such taking as appropriate for
the conservation of the species if we
received substantive evidence that the
allowed take was having an effect that
was inconsistent with the conservation
of the Utah prairie dog (49 FR 22330,
May 29, 1984).

In 1991, we amended the special rule
(56 FR 27438, June 14, 1991), expanding
the authorized taking area to include all
private land within the species’ range,
and raised the maximum allowable take
to 6,000 animals annually (50 CFR
17.40(g)). The rule required UDWR to
maintain records on permitted take and
make them available to the Service upon
request (50 CFR 17.40(g)). Under this
rule, we retained the ability to
immediately prohibit or restrict such
take as appropriate for the conservation
of the species if we received substantive
evidence that the permitted take was
having an effect that was inconsistent
with the conservation of the species (50
CFR 17.40(g)).
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Both rules (49 FR 22330, May 29,
1984; 56 FR 27438, June 14, 1991) were
intended to relieve Utah prairie dog
population pressures in overcrowded
portions of the range that could not
otherwise be relieved. The rules
indicated that agricultural practices
were making the habitat more
productive than it was historically, thus
allowing the prairie dog population to
achieve unnaturally high densities. We
concluded that the resulting
overpopulation pressures increased the
risk of sylvatic plague (Yersinia pestis)
outbreaks (see “Habitat Requirements
and Food Habits,” above; 49 FR 22333,
May 29, 1984; 56 FR 27439-27440, June
14, 1991). We also concluded that
removing individuals during summer
when populations were highest would
reduce competition in overpopulated
areas and result in increased overwinter
survival among remaining animals (49
FR 22334, May 29, 1984; 56 FR 27439—
27441, June 14, 1991).

Finally, these rules were necessary
and advisable to address the growing
conflicts between landowners and
prairie dogs by providing for
ecologically based population control

that also alleviated some of the impacts
to agricultural operations (49 FR 22330,
May 29, 1984; 56 FR 27438, June 14,
1991). The rules expressed concern that
without control actions, these factors
could have a substantially negative
effect on populations and reverse the
recovery progress made since listing (49
FR 22330, May 29, 1984; 56 FR 27440,
June 14, 1991). The 1991 rule referenced
data that demonstrated that Utah prairie
dog population levels in areas with
controlled take increased 88 percent
during the first 4 years (1985—-1989) of
implementation of the special rule (56
FR 27438, June 14, 1991).

In practice, and under Utah State
Code (R657-19-6, R657—-19-7), the
UDWR permitted taking only by
shooting or trapping on agricultural
lands where prairie dogs are causing
damage and limits the number of
animals taken on an individual colony
to no more than half of a colony’s
estimated productivity for that year.
Over time, UDWR has permitted fewer
than 6,000 animals every year for the
last 25 years. Annual permitted take
amounts averaged 5.7 percent of the
total rangewide population estimate

(range equals 1.8 t