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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064—-AD66

Assessments, Large Bank Pricing

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The FDIC is amending its
regulations to implement revisions to
the Federal Deposit Insurance Act made
by the Dodd-Frank Wall Street Reform
and Consumer Protection Act (“Dodd-
Frank”) by modifying the definition of
an institution’s deposit insurance
assessment base; to change the
assessment rate adjustments; to revise
the deposit insurance assessment rate
schedules in light of the new assessment
base and altered adjustments; to
implement Dodd-Frank’s dividend
provisions; to revise the large insured
depository institution assessment
system to better differentiate for risk and

better take into account losses from
large institution failures that the FDIC
may incur; and to make technical and
other changes to the FDIC’s assessment
rules.

DATES: Effective Date: April 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Munsell St. Clair, Chief, Banking and
Regulatory Policy Section, Division of
Insurance and Research, (202) 898—
8967, Rose Kushmeider, Senior
Economist, Division of Insurance and
Research, (202) 898-3861; Heather
Etner, Financial Analyst, Division of
Insurance and Research, (202) 898—
6796; Lisa Ryu, Chief, Large Bank
Pricing Section, Division of Insurance
and Research, (202) 898—3538; Christine
Bradley, Senior Policy Analyst, Banking
and Regulatory Policy Section, Division
of Insurance and Research, (202) 898—
8951; Brenda Bruno, Senior Financial
Analyst, Division of Insurance and
Research, (630) 241-0359 x 8312; Robert
L. Burns, Chief, Exam Support and
Analysis, Division of Supervision and
Consumer Protection (704) 333—-3132

x 4215; Christopher Bellotto, Counsel,
Legal Division, (202) 898-3801; and
Sheikha Kapoor, Counsel, Legal
Division, (202) 898—3960, 550 17th
Street, NW., Washington, DC 20429.

SUPPLEMENTARY INFORMATION:
I. Dates

Except as specifically provided, the
final rule will take effect for the quarter
beginning April 1, 2011, and will be
reflected in the June 30, 2011, fund
balance and the invoices for
assessments due September 30, 2011.

II. Background

A. Current Deposit Insurance
Assessments

At present, for deposit insurance
assessment purposes, an insured
depository institution is placed into one
of four risk categories each quarter,
determined primarily by the
institution’s capital levels and
supervisory evaluation. Current annual
initial base assessment rates are set forth
in Table 1 below.

TABLE 1—CURRENT INITIAL BASE ASSESSMENT RATES ' RISK CATEGORY

| *

Minimum

Maximum

Annual Rates (in basis points) .........cccceecveernns

..................................... 12

16 22 32 45

* Rates for institutions that do not pay the minimum or maximum rate will vary between these rates.

Within Risk Category I, initial base
assessment rates vary between 12 and
16 basis points. For all institutions in
Risk Category I, rates depend upon
weighted average CAMELS component
ratings and certain financial ratios. For
a large institution (generally, one with at
least $10 billion in assets) that has debt
issuer ratings, rates also depend upon
these ratings.

Initial base assessment rates are
subject to adjustment. An insured
depository institution’s total base
assessment rate can vary from its initial

1 Within Risk Category I, there are different
assessment systems for large and small insured
depository institutions, but the possible range of
rates is the same for all insured depository
institutions in Risk Category I.

base assessment rate as the result of an
unsecured debt adjustment and a
secured liability adjustment. The
unsecured debt adjustment lowers an
insured depository institution’s initial
base assessment rate using its ratio of
long-term unsecured debt (and, for
small insured depository institutions,
certain amounts of Tier 1 capital) to
domestic deposits.2 The secured
liability adjustment increases an insured
depository institution’s initial base
assessment rate if the insured

2Unsecured debt excludes debt guaranteed by the
FDIC under its Temporary Liquidity Guarantee
Program.

depository institution’s ratio of secured
liabilities to domestic deposits is greater
than 25 percent.3 In addition, insured
depository institutions in Risk
Categories II, III and IV are subject to an
adjustment for large levels of brokered
deposits (the brokered deposit
adjustment).+

After applying all possible
adjustments, the current minimum and
maximum total annual base assessment
rates for each risk category are set out
in Table 2 below.

3 The initial base assessment rate cannot increase
more than 50 percent as a result of the secured
liability adjustment.

412 CFR 327.9(d)(7).
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Table 2

Initial and Total Base Assessment Rates

Risk Risk Risk Risk

Category I Category 11 Category III | Category IV
Initial base
assessment
rate...cceeueeneennnnn. 12-16 22 32 45
Unsecured debt
adjustment........... (3-0 (50 (3)-0 (30
Secured liability
adjustment.......... 0-8 0-11 0-16 0-22.5
Brokered deposit
adjustment......... ssse 0-10 0-10 0-10
TOTAL BASE 7-24 17-43 27-58 40-77.5
ASSESSMENT
RATE

All amounts for all risk categories are in basis points annually. Total base rates that are not the minimum

or maximum rate will vary between these rates.

The FDIC may uniformly adjust the
total base rate assessment schedule up
or down by up to 3 basis points without
further rulemaking.®

An institution’s assessment is
determined by multiplying its
assessment rate by its assessment base.
Its assessment base is, and has
historically been, domestic deposits,
with some adjustments. (These

5 Specifically:

The Board may increase or decrease the total base
assessment rate schedule up to a maximum increase
of 3 basis points or a fraction thereof or a maximum
decrease of 3 basis points or a fraction thereof (after
aggregating increases and decreases), as the Board
deems necessary. Any such adjustment shall apply
uniformly to each rate in the total base assessment
rate schedule. In no case may such Board rate
adjustments result in a total base assessment rate
that is mathematically less than zero or in a total
base assessment rate schedule that, at any time, is
more than 3 basis points above or below the total
base assessment schedule for the Deposit Insurance
Fund, nor may any one such Board adjustment
constitute an increase or decrease of more than 3
basis points.

12 CFR 327.10(c). On October 19, 2010, the FDIC
adopted a new Restoration Plan that foregoes a
uniform 3 basis point increase in assessment rates
scheduled to go into effect on January 1, 2011.
Thus, the assessment rates in this final rule reflect
that change.

adjustments have changed over the
years.)

B. The Dodd-Frank Wall Street Reform
and Consumer Protection Act

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank), enacted in July 2010, revised the
statutory authorities governing the
FDIC’s management of the Deposit
Insurance Fund (the DIF or the fund).
Dodd-Frank granted the FDIC the ability
to achieve goals for fund management
that it has sought to achieve for decades
but lacked the tools to accomplish:
maintaining a positive fund balance
even during a banking crisis and
maintaining moderate, steady
assessment rates throughout economic
and credit cycles.

Among other things, Dodd-Frank:
(1) Raised the minimum designated
reserve ratio (DRR), which the FDIC
must set each year, to 1.35 percent (from
the former minimum of 1.15 percent)
and removed the upper limit on the
DRR (which was formerly capped at 1.5
percent) and therefore on the size of the

fund; ¢ (2) required that the fund reserve
ratio reach 1.35 percent by September
30, 2020 (rather than 1.15 percent by the
end of 2016, as formerly required); 7 (3)
required that, in setting assessments, the
FDIC “offset the effect of [requiring that
the reserve ratio reach 1.35 percent by
September 30, 2020 rather than 1.15
percent by the end of 2016] on insured
depository institutions with total
consolidated assets of less than
$10,000,000,000”; 8 (4) eliminated the
requirement that the FDIC provide
dividends from the fund when the
reserve ratio is between 1.35 percent
and 1.5 percent; 9 and (5) continued the
FDIC’s authority to declare dividends
when the reserve ratio at the end of a
calendar year is at least 1.5 percent, but
granted the FDIC sole discretion in
determining whether to suspend or limit

6 Public Law 111-203, § 334(a), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(b)(3)(B)).

7Public Law 111-203, § 334(d), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(nt)).

8 Public Law 111-203, § 334(e), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(nt)).

9Public Law 111-203, § 332(d), 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(e)).
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the declaration or payment of
dividends.10

Dodd-Frank also required that the
FDIC amend its regulations to redefine
the assessment base used for calculating
deposit insurance assessments. Under
Dodd-Frank, the assessment base must,
with some possible exceptions, equal
average consolidated total assets minus
average tangible equity.1?

C. Notice of Proposed Rulemaking on
Assessment Dividends, Assessment
Rates and the Designated Reserve Ratio

Given the greater discretion to manage
the DIF granted by Dodd-Frank, the
FDIC developed a comprehensive, long-
range management plan for the DIF. In
October 2010, the FDIC adopted a
Notice of Proposed Rulemaking on
Assessment Dividends, Assessment
Rates and the Designated Reserve Ratio
(the October NPR) setting out the plan,
which is designed to: (1) Reduce the
pro-cyclicality in the existing risk-based
assessment system by allowing
moderate, steady assessment rates
throughout economic and credit cycles;
and (2) maintain a positive fund balance
even during a banking crisis by setting
an appropriate target fund size and a
strategy for assessment rates and
dividends.12

In developing the comprehensive
plan, the FDIC analyzed historical fund
losses and used simulated income data
from 1950 to the present to determine
how high the reserve ratio would have
to have been before the onset of the two
banking crises that occurred during this
period to maintain a positive fund
balance and stable assessment rates.
Based on this analysis and the statutory
factors that the FDIC must consider
when setting the DRR, the FDIC
proposed setting the DRR at 2 percent.
The FDIC also proposed that a moderate
assessment rate schedule, based on the
long-term average rate needed to
maintain a positive fund balance, take
effect when the fund reserve ratio
exceeds 1.15 percent.13 This schedule

10Pyblic Law 111-203, § 332, 124 Stat. 1376,
1539 (to be codified at 12 U.S.C. 1817(e)(2)(B)).

11 Public Law 111-203, § 331(b), 124 Stat. 1376,
1538 (to be codified at 12 U.S.C. 1817(nt)).

1275 FR 66262 (Oct. 27, 2010). Pursuant to the
comprehensive plan, the FDIC also adopted a new
Restoration Plan to ensure that the DIF reserve ratio
reaches 1.35 percent by September 30, 2020, as
required by the Dodd-Frank Wall Street Reform and
Consumer Protection Act. 75 FR 66293 (Oct. 27,
2010).

13Under section 7 of the Federal Deposit
Insurance Act, the FDIC has authority to set
assessments in such amounts as it determines to be
necessary or appropriate. In setting assessments, the
FDIC must consider certain enumerated factors,
including the operating expenses of the DIF, the
estimated case resolution expenses and income of
the DIF, and the projected effects of assessments on

would be lower than the current
schedule. Finally, the FDIC proposed
suspending dividends when the fund
reserve ratio exceeds 1.5 percent.’ In
lieu of dividends, the FDIC proposed to
adopt progressively lower assessment
rate schedules when the reserve ratio
exceeds 2 percent and 2.5 percent.

D. Final Rule Setting the Designated
Reserve Ratio

In December 2010, the FDIC adopted
a final rule setting the DRR at 2 percent
(the DRR final rule), but deferred action
on the other subjects of the October NPR
(dividends and assessment rates) until
this final rule. The FDIC’s decision to
set the DRR at 2 percent was based
partly on additional historical analysis,
which is described below.

E. Notice of Proposed Rulemaking on
the Assessment Base, Assessment Rate
Adjustments and Assessment Rates

In a notice of proposed rulemaking
adopted by the FDIC Board on
November 9, 2010 (the Assessment Base
NPR), the FDIC proposed to amend the
definition of an institution’s deposit
insurance assessment base consistent
with the requirements of Dodd-Frank,
modify the unsecured debt adjustment
and the brokered deposit adjustment in
light of the changes to the assessment
base, add an adjustment for long-term
debt held by an insured depository
institution where the debt is issued by
another insured depository institution,
and eliminate the secured liability
adjustment. The Assessment Base NPR
also proposed revising the current
deposit insurance assessment rate
schedule in light of the larger
assessment base required by Dodd-
Frank and the revised adjustments. The
FDIC’s goal was to determine a rate
schedule that would have generated
approximately the same revenue as that
generated under the current rate
schedule in the second quarter of 2010
under the current assessment base. The
Assessment Base NPR also proposed
revisions to the rate schedules proposed
in the October NPR, in light of the
changes to the assessment base and the
adjustments. These revised rate
schedules were also intended to
generate the same revenue as the
corresponding rates in the October NPR.

the capital and earnings of insured depository
institutions.

1412 U.S.C. 1817(e)(2), as amended by § 332 of
the Dodd-Frank Wall Street Reform and Consumer
Protection Act.

F. Notices of Proposed Rulemaking on
the Assessment System Applicable to
Large Insured Depository Institutions

In April 2010, the FDIC adopted a
notice of proposed rulemaking with
request for comment to revise the risk-
based assessment system for all large
insured depository institutions to better
capture risk at the time large institutions
assume the risk, to better differentiate
among institutions for risk and take a
more forward-looking view of risk, to
better take into account the losses that
the FDIC may incur if such an insured
depository institution fails, and to make
technical and other changes to the rules
governing the risk-based assessment
system (the April NPR).15

Largely as a result of changes made by
Dodd-Frank and the Assessment Base
NPR, the FDIC reissued its proposal
applicable to large insured depository
institutions for comment on November
9, 2010 (the Large Bank NPR), taking
into account comments received on the
April NPR.

In the Large Bank NPR, the FDIC
proposed eliminating risk categories and
the use of long-term debt issuer ratings
for large institutions, using a scorecard
method to calculate assessment rates for
large and highly complex institutions,
and retaining the ability to make a
limited adjustment after considering
information not included in the
scorecard. In the Large Bank NPR, the
FDIC stated that it would not make
adjustments until the guidelines for
making such adjustments are published
for comment and subsequently adopted
by the FDIC Board.

G. Update of Historical Analysis of Loss,
Income and Reserve Ratios

The analysis set out in the October
NPR to determine how high the reserve
ratio would have had to have been to
have maintained both a positive fund

15 The preamble to the Large Bank NPR
incorrectly summarized the definition of a “large
institution”; however, the definition was correct in
the proposed regulation. The final rule, like the
proposed regulation, defines a large institution as
an insured depository institution: (1) That had
assets of $10 billion or more as of December 31,
2006 (unless, by reporting assets of less than $10
billion for four consecutive quarters since then, it
has become a small institution); or (2) that had
assets of less than $10 billion as of December 31,
2006, but has since had $10 billion or more in total
assets for at least four consecutive quarters, whether
or not the institution is new. In almost all cases, an
insured depository institution that has had $10
billion or more in total assets for four consecutive
quarters will have a CAMELS rating; however, in
the rare event that such an institution has not yet
received a CAMELS rating, it will be given a
weighted average CAMELS rating of 2 for
assessment purposes until actual CAMELS ratings
are assigned. An insured branch of a foreign bank
is excluded from the definition of a large
institution.
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balance and stable assessment rates
from 1950 through 2010 assumed
assessment rates based upon an
assessment base related to domestic
deposits rather than the assessment base
required by Dodd-Frank (average
consolidated total assets minus average
tangible equity).16 The FDIC undertook
additional analysis (described in the
DRR final rule and repeated here) to
determine how the results of the
original analysis would change had the
new assessment base been in place from
1950 to 2010. Due to the larger
assessment base resulting from Dodd-
Frank, the constant nominal assessment
rate required to maintain a positive fund
balance from 1950 to 2010 would have
been 5.29 basis points (compared with
8.47 basis points using a domestic-

Chart 1

deposit-related assessment base). (See
Chart 1.)

The assessment base resulting from
Dodd-Frank, had it been applied to prior
years, would have been larger than the
domestic-deposit-related assessment
base, and the rates of growth of the two
assessment bases would have differed
both over time and from each other. At
any given time, therefore, applying a
constant nominal rate of 8.47 basis
points to the domestic-deposit-related
assessment base would not necessarily
have yielded exactly the same revenue
as applying 5.29 basis points to the
Dodd-Frank assessment base.

Despite these differences, the new
analysis applying a 5.29 basis point
assessment rate to the Dodd-Frank
assessment base resulted in peak reserve

ratios prior to the two crises similar to
those seen when applying an 8.47 basis
point assessment rate to a domestic-
deposit-related assessment base.1” (See
Chart 2.) Both analyses show that the
fund reserve ratio would have needed to
be approximately 2 percent or more
before the onset of the 1980s and 2008
crises to maintain both a positive fund
balance and stable assessment rates,
assuming, in lieu of dividends, that the
long-term industry average nominal
assessment rate would have been
reduced by 25 percent when the reserve
ratio reached 2 percent, and by 50
percent when the reserve ratio reached
2.5 percent.18 Eliminating dividends
and reducing rates would have
successfully limited rate volatility,
whichever assessment base was used.

Effective Assessment Rates, 1950-2010
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Source: FDIC, data through June 30, 2010.
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Note: Effective assessment rate reduced by 25 percent when reserve ratio reaches 2 percent and 50 percent when reserve ratio reaches
2.5 percent, with 5.29 basis point average nominal assessment rate using new assessment base. Shaded areas denote periods of crisis
and associated high assessment rates.

16 The historical analysis contained in the
October NPR is incorporated herein by reference.

17 Using the domestic-deposit-related assessment
base, reserve ratios would have peaked at 2.31
percent and 2.01 percent before the two crises. (See
Chart G in the October NPR.) Using the Dodd-Frank
assessment base, reserve ratios would have peaked

at 2.27 percent and 1.95 percent before the two
crises.

18 Dodd-Frank provides that the assessment base
be changed to average consolidated total assets
minus average tangible equity. See Public Law 111—
203, §331(b). For this simulation, from 1990 to
2010, the assessment base equals year-end total

industry assets minus Tier 1 capital. For earlier
years (before the Tier 1 capital measure existed) it
equals year-end total industry assets minus total
equity. Other than as noted, the methodology used
in the additional analysis was the same as that used
in the October NPR.
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Chart 2

Reserve Ratios, 1950-2010
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Note: Effective assessment rate reduced by 25 percent when reserve ratio reaches 2 percent and 50 percent when reserve ratio reaches
2.5 percent, with 5.29 basis point average nominal assessment rate using new assessment base. Shaded areas denote periods of crisis

and associated high assessment rates.

H. Scope of the Final Rule

This final rule encompasses all of the
proposals contained in the October
NPR, the Assessment Base NPR and the
Large Bank NPR, except the proposal
setting the DRR, which was covered in
the DRR final rule.

I. Structure of the Next Sections of the
Preamble

The next sections of this preamble are
structured as follows:

e Section II briefly discusses the
number of comments received;

¢ Section III discusses the portion of
the final rule related to changes to the
assessment base and adjustments to
assessment rates proposed in the
Assessment Base NPR;

e Subsection IV discusses the portion
of the final rule related to dividends and
assessment rates proposed in the
Assessment Base NPR and the October
NPR; and

¢ Subsection V discusses the portion
of the final rule related to the
assessment system applicable to large
insured depository institutions
proposed in the Large Bank NPR.

III. Comments Received

The FDIC sought comments on every
aspect of the proposed rules. The FDIC
received a total of 55 written comments

on the October NPR, the Assessment
Base NPR and the Large Bank NPR,
although some were duplicative.
Comments are discussed in the relevant
sections below.

IV. The Final Rule: The Assessment
Base and Adjustments to Assessment
Rates

A. Assessment Base

As stated above, Dodd-Frank requires
that the FDIC amend its regulations to
redefine the assessment base used for
calculating deposit insurance
assessments. Specifically, Dodd-Frank
directs the FDIC:

To define the term “assessment base” with
respect to an insured depository institution
* * * as an amount equal to—

(1) the average consolidated total assets of
the insured depository institution during the
assessment period; minus

(2) the sum of—

(A) the average tangible equity of the
insured depository institution during the
assessment period, and

(B) in the case of an insured depository
institution that is a custodial bank (as
defined by the Corporation, based on factors
including the percentage of total revenues
generated by custodial businesses and the
level of assets under custody) or a banker’s

bank (as that term is used in * * * (12 U.S.C.

24)), an amount that the Corporation
determines is necessary to establish

1970 1975 1980 1985 1990 1995 2000 2005 2010

assessments consistent with the definition
under section 7(b)(1) of the Federal Deposit
Insurance Act (12 U.S.C. 1817(b)(1)) for a
custodial bank or a banker’s bank.19

To implement this requirement, the
FDIC, in this final rule, defines “average
consolidated total assets,” “average
tangible equity,” and “tangible equity,”
and sets forth the basis for reporting
consolidated total assets and tangible
equity.

To establish assessments consistent
with the definition of the “risk-based
assessment system” under the Federal
Deposit Insurance Act (the FDI Act),
Dodd-Frank also requires the FDIC to
determine whether and to what extent
adjustments to the assessment base are
appropriate for banker’s banks and
custodial banks. The final rule outlines
these adjustments and provides a
definition of “custodial bank.”

1. Average Consolidated Total Assets

The final rule, like the proposed rule,
requires that all insured depository
institutions report their average
consolidated total assets using the
accounting methodology established for
reporting total assets as applied to Line
9 of Schedule RC—K of the Consolidated

19Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, § 331(b), 124
Stat. 1376, 1538 (codified at 12 U.S.C. 1817(nt)).
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Reports of Condition and Income (Call
Report) (that is, the methodology
established by Schedule RC—K regarding
when to use amortized cost, historical
cost, or fair value, and how to treat
deferred tax effects). The final rule
differs from the proposed rule, however,
by allowing certain institutions to report
average consolidated total assets on a
weekly, rather than daily, basis. The
final rule requires institutions with total
assets greater than or equal to $1 billion
and all institutions that are newly
insured after March 31, 2011, to average
their balances as of the close of business
for each day during the calendar
quarter. Institutions with less than $1
billion in quarter-end consolidated total
assets on their March 31, 2011 Call
Report or Thrift Financial Report (TFR)
may report an average of the balances as
of the close of business on each
Wednesday during the calendar quarter
or may, at any time, permanently opt to
calculate average consolidated total
assets on a daily basis. Once an
institution that reports average
consolidated total assets using a weekly
average reports average consolidated
total assets of $1 billion or more for two
consecutive quarters, it shall
permanently report average
consolidated total assets using daily
averaging starting in the next quarter.

While some commenters supported
the requirement that all institutions
average their assets using daily
balances, one trade group requested that
all institutions be allowed to choose
between daily and weekly averages. In
the FDIC’s view, institutions with at
least $1 billion in assets should be able
to compute averages using daily
balances. (Many already do so.)
However, to avoid imposing transition
costs on smaller institutions (those with
less than $1 billion in assets), the final
rule allows these institutions to
calculate an average of Wednesday asset
balances, unless they opt permanently
to report daily averages.20 Newly
insured institutions incur no transition
costs (since they have no existing
systems) and, thus, must average using
daily balances.

Under the final rule, an institution’s
daily average consolidated total assets
equal the sum of the gross amount of
consolidated total assets for each
calendar day during the quarter divided
by the number of calendar days in the
quarter. An institution’s weekly average
consolidated total assets equal the sum
of the gross amount of consolidated total
assets for each Wednesday during the

20 Institutions currently may report a daily
average or an average of Wednesday assets on Call
Report Schedule RC-K.

quarter divided by the number of
Wednesdays in the quarter. For days
that an office of the reporting institution
(or any of its subsidiaries or branches)

is closed (e.g., Saturdays, Sundays, or
holidays), the amounts outstanding from
the previous business day will be used.
An office is considered closed if there
are no transactions posted to the general
ledger as of that date.

In the case of a merger or
consolidation, the calculation of the
average assets of the surviving or
resulting institution must include the
assets of all the merged or consolidated
institutions for the days in the quarter
prior to the merger or consolidation,
regardless of the method used to
account for the merger or consolidation.

In the case of an insured depository
institution that is the parent company of
other insured depository institutions,
the final rule, like the proposed rule,
requires that the parent insured
depository institution report its daily or
weekly, average consolidated total
assets without consolidating its insured
depository institution subsidiaries into
the calculations.2! Because of
intercompany transactions, a simple
subtraction of the subsidiary insured
depository institutions’ assets and
equity from the parent insured
depository institution’s assets and
equity will not usually result in an
accurate statement of the parent insured
depository institution’s assets and
equity. This treatment is consistent with
current assessment base practice and
ensures that all parent insured
depository institutions are assessed only
for their own assessment base and not
that of their subsidiary insured
depository institutions, which will be
assessed separately.

For all other subsidiaries, assets,
including those eliminated in
consolidation, will also be calculated
using a daily or weekly averaging
method, corresponding to the daily or
weekly averaging requirement of the
parent institution. The final rule
clarifies that Call Report instructions in
effect for the quarter being reported will
govern calculation of the average
amount of subsidiaries’ assets, including
those eliminated in consolidation.
Current Call Report instructions state
that the calculation should be for the
same quarter as the assets reported by
the parent institution to the extent
practicable, but in no case differ by
more than one quarter. However, under
the final rule, once an institution reports

21 The amount of the institution’s average
consolidated total assets without consolidating its
insured depository institution subsidiaries
determines whether the institution may report a
weekly average.

the average amount of subsidiaries’
assets, including those eliminated in
consolidation, using concurrent data,
the institution must do so for all
subsequent quarters.

Finally, for insured branches of
foreign banks, as in the proposed rule,
average consolidated total assets are
defined as total assets of the branch
(including net due from related
depository institutions) in accordance
with the schedule of assets and
liabilities in the Report of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks, but using
the accounting methodology for
reporting total assets established in
Schedule RC—K of the Call Report, and
calculated using the appropriate daily or
weekly averaging method as described
above.

In choosing to require all but smaller
insured institutions to report “average
consolidated total assets” using daily
averaging, the FDIC sought to develop a
measure that would be a truer reflection
of the assessment base during the entire
quarter.22 By using a methodology
already established in the Call Report,
the FDIC believes the reporting
requirements for the new assessment
base will be minimized. Finally, by
using the Call Report methodology for
reporting average consolidated total
assets, all institutions will report
average consolidated total assets
consistently.

2. Comments

Commenters favored the use of an
existing measure for average
consolidated total assets because it will
minimize the burden of the rulemaking
on institutions.

A few commenters suggested that the
FDIC deduct goodwill and intangibles
from average consolidated total assets.
According to one commenter, a loss in
value or write-off of goodwill (unlike
other assets) poses no additional risk of
loss to the FDIC in the event of a failure
of an insured institution; goodwill is not
an asset for which the FDIC as receiver
could have any expectation of recovery.
Moreover, failing to deduct goodwill
could lead to anomalous results—two
institutions that merge and create
goodwill would have a combined
assessment base greater than the sum of
the two assessment bases separately.
The FDIC is not persuaded by these

22]n this way, the daily averaging requirement is
consistent with the actions taken by the FDIC in
2006 when it determined that using quarter-end
deposit data as a proxy for balances over an entire
quarter did not accurately reflect an insured
depository institution’s typical deposit level. As a
result, the FDIC required certain institutions to
report a daily average deposit assessment base.
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arguments. Dodd-Frank specifically
states that the assessment base should
be “average consolidated total assets
minus average tangible equity.”
Subtracting intangibles from assets as
well as equity negates the purposeful
use of the word “tangible” in the
definition of the new assessment base
and, in the FDIC’s view, is counter to
the intent of Congress.

A number of commenters stated that
the FDIC should exclude transactions
between affiliated banks from the
assessment base to avoid double
counting the assets associated with
these transactions in the assessment
base. Commenters acknowledge that the
FDIC currently assesses deposits
received from affiliated banks, but
believe that, with the requirement to
change the assessment base, the FDIC
should now exclude transactions
between affiliated banks. The FDIC has
generally assessed risk at the insured
institution level and is not persuaded to
change this practice.

3. Tangible Equity

The final rule, like the proposed rule,
uses Tier 1 capital as the definition of
tangible equity. Although this measure
does not eliminate all intangibles, it
eliminates many of them, and it requires
no additional reporting by insured
depository institutions. The FDIC may
reconsider the definition of tangible
equity once new Basel capital
definitions have been implemented.

The final rule, like the proposed rule,
defines the averaging period for tangible
equity to be monthly; however,
institutions that report less than $1
billion in quarter-end consolidated total
assets on their March 31, 2011 Call
Report or TFR may report average
tangible equity using an end-of-quarter
balance or may, at any time, opt to
report average tangible equity using a
monthly average balance permanently.
Once an institution that reports average
tangible equity using an end-of-quarter
balance reports average consolidated
total assets of $1 billion or more for two
consecutive quarters, it shall
permanently report average tangible
equity using monthly averaging starting
in the next quarter. Newly insured
institutions must report monthly
averages. Monthly averaging means the
average of the three month-end balances
within the quarter. For the surviving
institution in a merger or consolidation,
Tier 1 capital must be calculated as if
the merger occurred on the first day of
the quarter in which the merger or
consolidation actually occurred.

Under the final rule, as in the
proposed rule, an insured depository
institution with one or more

consolidated insured depository
institution subsidiaries must report
average tangible equity (or end-of-
quarter tangible equity, as appropriate)
without consolidating its insured
depository institution subsidiaries into
the calculations. This requirement
conforms to the method for reporting
consolidated total assets above and
ensures that all parent insured
depository institutions will be assessed
only on their own assessment base and
not that of their subsidiary insured
depository institutions.

As in the proposed rule, an insured
depository institution that reports
average tangible equity using a monthly
averaging method and that has
subsidiaries that are not insured
depository institutions must use
monthly average data for the
subsidiaries. The monthly average data
for these subsidiaries, however, may be
calculated for the current quarter or for
the prior quarter consistent with the
method used to report average
consolidated total assets.

As in the proposed rule, for insured
branches of foreign banks, tangible
equity is defined as eligible assets
(determined in accordance with Section
347.210 of the FDIC’s regulations) less
the book value of liabilities (exclusive of
liabilities due to the foreign bank’s head
office, other branches, agencies, offices,
or wholly owned subsidiaries). This
value is to be calculated on a monthly
average or end-of-quarter basis,
according to the branch’s size.

The FDIC does not foresee a need for
any institution to report daily average
balances for tangible equity, since the
components of tangible equity appear to
be subject to less fluctuation than are
consolidated total assets. Thus, the
definition of average tangible equity in
the final rule achieves a true reflection
of tangible equity over the entire quarter
by requiring monthly averaging of
capital for institutions that account for
the majority of industry assets and end-
of-quarter balances for all other
institutions.

Defining tangible equity as Tier 1
capital provides a clearly understood
capital buffer for the DIF in the event of
the institution’s failure, while avoiding
an increase in regulatory burden that a
new definition of capital could cause.23
This methodology should not increase
regulatory burden, since institutions

23 The changes needed to implement the new
assessment base will require the FDIC to collect
some information from insured depository
institutions that is not currently collected on the
Call Report or TFR. However, the burden of
requiring new data will be partly offset by allowing
some assessment data that are currently collected to
be deleted from the Call Report or TFR.

with assets of $1 billion or more
generally compute their regulatory
capital ratios no less frequently than
monthly. To minimize regulatory
burden for small institutions, the
proposal allows these institutions to
report an end-of-quarter balance.

4. Comments

A number of commenters explicitly
supported the use of Tier 1 capital for
average tangible equity because this
would minimize the burden of the
rulemaking on institutions. One trade
group asked that institutions with less
than $10 billion in assets (as opposed to
less than $1 billion) be allowed to report
end-of-quarter balances rather than an
average of month-end balances on the
grounds that these institutions
experience few fluctuations in capital
and allowing them to report end-of-
quarter balances would reduce burden.
The FDIC believes that many
institutions of this size already
determine their capital more frequently
than once a quarter, so that the
requested change is not needed.

5. Banker’s Bank Adjustment

Like the proposed rule, the final rule
will require a banker’s bank to certify on
its Call Report or TFR that it meets the
definition of “banker’s bank” as that
term is used in 12 U.S.C. 24. The self-
certification will be subject to
verification by the FDIC. The final rule,
however, clarifies that banker’s banks
that have funds from government capital
infusion programs (such as TARP and
the Small Business Lending Fund),
stock owned by the FDIC resulting from
bank failures or stock that is issued as
part of an equity compensation program
will not be excluded from the definition
of banker’s bank solely for these
reasons.2# As in the proposed rule, for
an institution that meets the definition
(with the exception noted below), the
FDIC will exclude from its assessment
base the average amount of reserve
balances “passed through” to the Federal
Reserve, the average amount of reserve
balances held at the Federal Reserve for
the institution’s own account, and the
average amount of the institution’s
federal funds sold. (In each case, the
average is to be calculated daily or
weekly depending on how the

24 Some commenters had asked that the FDIC use
the definition of banker’s bank contained in 12
U.S.C. 461(b)(9) (which is repeated verbatim in the
implementing regulation, 12 CFR 204.121) in lieu
of 12 U.S.C. 24. The definition of banker’s bank in
the final rule adheres to the requirement in Dodd-
Frank that the potential assessment base reduction
apply to banker’s banks “as that term is used in
* * * 12 U.S.C. 24.” However, in the FDIC’s view,
the clarification in the preamble should meet the
concerns of these commenters.
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institution calculates its average
consolidated total assets.) The collective
amount of this exclusion, however,
cannot exceed the sum of the bank’s
average amount of total deposits of
commercial banks and other depository
institutions in the United States and the
average amount of its federal funds
purchased. (Again, in each case, the
average is to be calculated daily or
weekly depending on how the
institution calculates its average
consolidated total assets.) Thus, for
example, if a banker’s bank has a total
average balance of $300 million of
federal funds sold plus reserve balances
(including pass-through reserve
balances), and it has a total average
balance of $200 million of deposits from
commercial banks and other depository
institutions and federal funds
purchased, it can deduct $200 million
from its assessment base. Federal funds
purchased and sold on an agency basis
will not be included in these
calculations as they are not reported on
the balance sheet of a banker’s bank.

As in the proposed rule, the
assessment base adjustment applicable
to a banker’s bank is only available to
an institution that conducts less than 50
percent of its business with affiliates (as
defined in section 2(k) of the Bank
Holding Company Act (12 U.S.C.
1841(k)) and section 2 of the Home
Owners’ Loan Act (12 U.S.C. 1462)).
Providing a benefit to a banker’s bank
that primarily serves affiliated
companies would undermine the intent
of the benefit by providing a way for
banking companies to reduce deposit
insurance assessments simply by
establishing a subsidiary for that
purpose.

Currently, the corresponding deposit
liabilities that result in “pass-through”
reserve balances are excluded from the
assessment base. The final rule, like the
proposal, retains this exception for
banker’s banks.

A typical banker’s bank provides
liquidity and other services to its
member banks that may result in higher
than average amounts of federal funds
purchased and deposits from other
insured depository institutions and
financial institutions on a banker’s
bank’s balance sheet. To offset its
relatively high levels of these short-term
liabilities, a banker’s bank often holds a
relatively high amount of federal funds
sold and reserve balances for its own
account. The final rule, therefore, like
the proposed rule, adjusts the
assessment base of a banker’s bank to
reflect its greater need to maintain
liquidity to service its member banks.

6. Comments

Several commenters addressed the
issue of providing an adjustment to
banker’s banks. The most common
comment among the respondents was a
concern that the adjustment for federal
funds sold may have unintended
consequences for the federal funds
market. The commenters argued that
federal funds are generally sold on thin
margins and that, if non-banker’s banks
pay even a few basis points of FDIC
assessments on federal funds sold when
banker’s banks do not, the non-banker’s
banks will not be able to compete in this
market. The comments further state that
banker’s banks alone cannot provide
sufficient funding to maintain the
federal funds market at its current size
and that by providing a deduction from
assets solely for banker’s banks, the
proposal could potentially lead to a
considerable contraction of the federal
funds market with detrimental
implications for bank liquidity. The
comments suggested that the FDIC
provide a deduction for federal funds
sold for all insured depository
institutions or, alternatively, assign a
zero premium weight to federal funds
sold for all institutions.

The FDIC recognizes that, by allowing
banker’s banks to subtract federal funds
sold from their assessment base, the cost
of providing those funds for banker’s
banks will be reduced relative to other
banks that are not afforded such a
deduction. However, there is no
uniform assessment rate for all banks,
and since assessment rates will now be
applied to an assessment base of average
consolidated total assets, the cost—due
to the assessment rate—of providing
federal funds will potentially differ for
every institution. While banker’s banks
may gain an incentive to sell more
federal funds than they currently have
and may gain a larger profit from doing
so than would some other banks, it is
not clear, a priori, what their total cost
of funding will be, given that the
assessment rate is only one factor in the
cost of providing federal funds. Further,
it is not likely that non-banker’s banks
will completely withdraw from
providing federal funds as long as the
market finds such funding more
attractive than the alternatives.

Three commenters called for all
excess reserve balances maintained by
banker’s banks to be included in the
banker’s bank deduction; some also
called for the FDIC to allow a deduction
for balances due from other banks. The
FDIC clarifies that the proposed
deduction for reserve balances held at
the Federal Reserve would include all
balances due from the Federal Reserve

as reported on Schedule RC-A, line 4 of
the Call Report. Balances due from other
banks include assets that are relatively
less liquid, such as time deposits. The
FDIC does not believe it is appropriate
to include these balances in the banker’s
bank deduction.

One banker’s bank argues that
banker’s banks are subject to “double
taxation” because every dollar on
deposit has been received from another
bank that is also being assessed a
deposit insurance premium on its
deposits. In the FDIC’s view, there is no
double assessment, since each
institution is receiving the benefit of
deposit insurance and is paying for it.
This view is consistent with the
treatment of interbank deposits under
the current deposit insurance
assessment system, which includes
these deposits in an institution’s
assessment base.

Another bank argues that there is no
reasonable basis to deny the banker’s
bank assessment base deduction to
banker’s banks that conduct business
primarily with affiliated insured
depository institutions. This bank also
argues that the interaffiliate transactions
that such a banker’s bank engages in
result in counting the same assets twice,
once at the banker’s bank and again at
its affiliate, although overall risk is not
increased because of cross-guarantees.
The FDIC believes that, while such a
bank may meet the technical definition
of a banker’s bank, it does not serve the
same function as a true banker’s bank.
Moreover, as discussed above, the FDIC
has generally assessed risk at the
insured depository institution level (for
example, it currently assesses separately
on interaffiliate deposits) and is not
persuaded to change this practice. The
FDIC cannot invariably collect on cross-
guarantees from affiliated institutions,
since the guarantor may also be
insolvent or could be made insolvent by
fulfilling the guarantee.

7. Custodial Bank Definition

The final rule identifies custodial
banks as insured depository institutions
with previous calendar year-end trust
assets (that is, fiduciary and custody
and safekeeping assets, as reported on
Schedule RC-T of the Call Report) of at
least $50 billion or those insured
depository institutions that derived
more than 50 percent of their revenue
(interest income plus non-interest
income) from trust activity over the
previous calendar year. Using this
definition, the FDIC estimates that 62
insured depository institutions would
have qualified as custodial banks for
deposit insurance purposes using data
as of December 31, 2009.



10680

Federal Register/Vol. 76, No. 38/Friday, February 25, 2011/Rules and Regulations

This definition differs from the
definition in the Assessment Base NPR,
in that it expands the definition to
include fiduciary assets and revenue as
well as custody and safekeeping assets
and revenue. Commenters have
convinced the FDIC that fiduciary
accounts have a custodial component,
which, in many cases, is the primary
reason for the account. This change will
mean that more institutions will qualify
under the definition.

8. Custodial Bank Adjustment

The final rule states that the
assessment base adjustment for
custodial banks should be the daily or
weekly average—in accordance with the
way the bank reports its average
consolidated total assets—of a certain
amount of low-risk assets—designated
as assets with a Basel risk weighting of
0 percent, regardless of maturity,2° plus
50 percent of those assets with a Basel
risk weighting of 20 percent, again
regardless of maturity 26—subject to the
limitation that the daily or weekly
average value of these assets cannot
exceed the daily or weekly average
value of those deposits classified as
transaction accounts (as reported on
Schedule RG-E of the Call Report) and
identified by the institution as being
directly linked to a fiduciary or
custodial and safekeeping account.

The final rule differs from the
Assessment Base NPR in that it allows
the deduction of all 0 percent risk-
weighed assets and 50 percent of 20
percent risk-weighted assets without
regard to specific maturity (although the
purpose of the 50 percent reduction in
the 20 percent risk weighted assets is to
apply a sufficient haircut to those assets
to account for the risk posed by longer-
term maturities). Again based upon
comments, the FDIC has concluded that
transaction accounts associated with
fiduciary and custody and safekeeping
assets generally display the
characteristics of core deposits,
justifying a relaxation of the maturity
length requirement in the proposal.2?

25 Specifically, all asset types described in the
instructions to lines 34, 35, 36, and 37 of Schedule
RC-R of the Call Report as of December 31, 2010
with a Basel risk weight of 0 percent, regardless of
maturity. These types of assets are also currently
reported on corresponding line items in the TFR.
These same asset types will be used regardless of
changes to the Call Report or TFR.

26 Specifically, 50 percent of those asset types
described in the instructions to lines 34, 35, 36, and
37 of Schedule RC-R of the Call Report (or
corresponding items in the TFR) with a Basel risk
weighting of 20 percent. These types of assets are
also currently reported on corresponding line items
in the TFR. These same asset types will be used
regardless of changes to the Call Report or TFR.

27 All of the commenters on the issue disagreed
with limiting the assets eligible for the deduction

The final rule also differs from the
proposed rule in two other ways. First,
it allows a deduction up to the daily or
weekly average value of those deposits
classified as transaction accounts that
are identified by the institution as being
linked to a fiduciary or custodial and
safekeeping account. The final rule
includes fiduciary accounts, rather than
just custodial and safekeeping accounts,
for the reasons stated above. Second, the
final rule limits the deduction to
transaction accounts, rather than all
deposit accounts, because deposits
generated in the course of providing
custodial services (regardless of whether
there is a fiduciary aspect to the
account) are used for payments and
clearing purposes, as opposed to
deposits held in non-transaction
accounts, which may be part of a wealth
management strategy.

B. Assessment Rate Adjustments

In February 2009, the FDIC adopted a
final rule incorporating three
adjustments into the risk-based pricing
system.28 These adjustments—the
unsecured debt adjustment, the secured
liability adjustment, and the brokered
deposit adjustment—were added to
better account for risk among insured
depository institutions based on their
funding sources. In light of the changes
to the deposit insurance assessment
base required by Dodd-Frank, the final
rule modifies these adjustments. In
addition, the final rule adds an
adjustment for long-term debt held by
an insured depository institution where
the debt is issued by another insured
depository institution.

1. Unsecured Debt Adjustment

The final rule maintains the long-term
unsecured debt adjustment, but the
amount of the adjustment is now equal
to the amount of long-term unsecured
liabilities 29 an insured depository
institution reports times the sum of 40

to those with a stated maturity of 30 days or less.
Most of the comments noted that assets with 20
percent or lower Basel risk weightings are high-
quality and liquid, regardless of maturity, and one
commenter stated that any breakdown of these
assets by maturity would require additional
reporting as such information is not currently
collected. A number of the comments noted that the
maturity of an asset is not the only indicator of the
asset’s liquidity. Comments from the banks
generally argued that custodial deposits are
relatively stable—akin to core deposits, rather than
wholesale deposits—and, as such, it would be
imprudent for them to manage their portfolios by
matching these deposits strictly to assets with a
maturity of 30 days or less.

2874 FR 9525 (March 4, 2009).

29 Unsecured debt remains as defined in the 2009
Final Rule on Assessments, with the exceptions
(discussed below) of the exclusion of Qualified Tier
1 capital and certain redeemable debt. See 74 FR
9537 (March 4, 2009).

basis points plus the institution’s initial

base assessment rate divided by the

amount of the institution’s new

assessment base; that is: 30

UDA = (Long-term unsecured liabilities/
New assessment base) * (40 basis
points + IBAR)

Thus, if an institution with a $10
billion assessment base issued $100
million in long-term unsecured
liabilities and had an initial base
assessment rate of 20 basis points, its
unsecured debt adjustment would be 0.6
basis points, which would result in an
annual reduction in the institution’s
assessment of $600,000.

All other things equal, greater
amounts of long-term unsecured debt
can reduce the FDIC’s loss in the event
of a failure, thus reducing the risk to the
DIF. Because of this, under the current
assessment system, an insured
depository institution’s assessment rate
is reduced through the unsecured debt
adjustment, which is based on the
amount of long-term, unsecured
liabilities the insured depository
institution issues. Adding the initial
base assessment rate to the adjustment
formula maintains the value of the
incentive to issue long-term unsecured
debt, providing insured depository
institutions with the same incentive to
issue long-term unsecured debt that
they have under the current assessment
system.

Unless this revision is made, the cost
of issuing long-term unsecured
liabilities will rise (as will the cost of
funding for all other liabilities except, in
most cases, domestic deposits) as there
will no longer be a distinction, in terms
of the cost of deposit insurance, among
the types of liabilities funding the new
assessment base. The FDIC remains
concerned that this will reduce the
incentive for insured depository
institutions to issue long-term
unsecured debt. Therefore, the final
rule, like the proposed rule, revises the
adjustment so that the relative cost of
issuing long-term unsecured debt will
not rise with the implementation of the
new assessment base.

The final rule, like the proposed rule,
also changes the cap on the unsecured
debt adjustment from the current 5 basis
points to the lesser of 5 basis points or
50 percent of the institution’s initial
base assessment rate. This cap will
apply to the new assessment base. This
change allows the maximum dollar
amount of the unsecured debt
adjustment to increase because the
assessment base is larger, but ensures
that the assessment rate after the

30 The IBAR is the institution’s initial base
assessment rate.
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adjustment is applied does not fall to
Zero.

In addition, the final rule, like the
proposed rule, eliminates Qualified Tier
1 capital from the definition of
unsecured debt. Under the current
assessment system, the unsecured debt
adjustment includes certain amounts of
Tier 1 capital (Qualified Tier 1 capital)
for insured depository institutions with
less than $10 billion in assets. Since the
new assessment base excludes Tier 1
capital, defining long-term, unsecured
liabilities to include Qualified Tier 1
capital would have the effect of
providing a double deduction for this
capital.

Finally, the final rule, unlike the
proposed rule, slightly alters the
definition of long-term unsecured debt.
At present, and under the proposed
rule, long-term unsecured debt is
defined as long-term if the unsecured
debt has at least one year remaining
until maturity. The final rule provides
that long-term unsecured debt is long-
term if the debt has at least one year
remaining until maturity, unless the
investor or holder of the debt has a
redemption option that is exercisable
within one year of the reporting date.
Such a redemption option negates the
benefit of long-term debt to the DIF.

2. Comments

Some commenters expressed support
for increasing the adjustment to 40 basis
points plus the initial base assessment
rate.

A number of commenters believed
that the long-term unsecured liability
definition should be expanded to
include short-term unsecured liabilities,
uninsured deposits and foreign office
deposits or all liabilities subordinate to
the FDIC. A few commenters also stated
that the original, rather than remaining,
maturity of unsecured debt should be
used to determine whether unsecured
debt qualifies as long term.

The FDIC does not believe that the
definition of long-term liabilities should
be expanded. Short-term unsecured
liabilities (including those that were
long-term at issuance) provide less
protection to the DIF in the event of
failure. By the time an institution fails,
unsecured debt remaining at an
institution is primarily longer-term debt
that has not yet come due. Thus,
providing a benefit for short-term
unsecured debt does not make sense,
since this kind of debt is unlikely to
provide any cushion to absorb losses in
the event of failure. Similarly, the FDIC
does not agree that unsecured debt
should include foreign office deposits,
since there is likely to be a significant
reduction in these deposits by the time

of failure. In addition, while, under U.S.
law, foreign deposits are subordinate to
domestic deposits in the event an
institution fails, they can be subject to
asset ring-fencing that effectively makes
them similar to secured liabilities.

One commenter stated that the long-
term unsecured liability definition
should include goodwill and other
intangibles. The FDIC does not agree.
The purpose of this adjustment is to
provide an incentive for insured
depository institutions to issue long-
term unsecured debt to absorb losses in
the event an institution fails. Goodwill
and other intangibles are assets (rather
than liabilities) and they provide little
to no value to the FDIC in a resolution.

One commenter recommended that
the unsecured debt adjustment cap
should be increased or removed. The
commenter argued that all long-term
unsecured claims subordinate to the
FDIC reduce the FDIC’s risk equally and
the cap artificially and arbitrarily mutes
the effect. Further, the commenter noted
that a bank with a lower initial base
assessment rate and arguably less risk to
the FDIC should not have a lower cap
simply due to its lower initial base
assessment rate. The FDIC disagrees. An
excessive deduction could create moral
hazard. While the FDIC acknowledges
that an institution with a lower initial
base assessment rate may have a lower
cap than one with a higher initial base
assessment rate, the FDIC believes that,
to avoid the potential for moral hazard
that would ensue from an assessment
rate at or near zero, all institutions
should pay some assessment. Thus,
setting the cap at half of the initial base
assessment rate is appropriate.

3. Depository Institution Debt
Adjustment

Like the proposed rule, the final rule
creates a new adjustment, the
depository institution debt adjustment
(DIDA), which is meant to offset the
benefit received by institutions that
issue long-term, unsecured liabilities
when those liabilities are held by other
insured depository institutions.3?
However, in response to comments, the
final rule allows an institution to
exclude from the unsecured debt
amount used in calculating the DIDA an
amount equal to no more than 3 percent
of the institution’s Tier 1 capital as
posing de minimis risk. Therefore, the
final rule will apply a 50 basis point
DIDA to every dollar (above 3 percent of
an institution’s Tier 1 capital) of long-

31 For this reason, the long-term unsecured debt
that is subject to the DIDA is defined in the same
manner as the long-term unsecured debt that
qualifies for the unsecured debt adjustment.

term unsecured debt held by an insured
depository institution when that debt is
issued by another insured depository
institution.32 Specifically, the
adjustment will be determined
according to the following formula:
DIDA = [(Long-term unsecured debt
issued by another insured
depository institution—3% * Tier 1
capital) * 50 basis points]/New
assessment base

An institution should use the same
valuation methodology to calculate the
amount of long-term unsecured debt
issued by another insured depository
institution that it holds as it uses to
calculate the amount of such debt for
reporting on the asset side of the
balance sheets.

Although issuance of unsecured debt
by an insured depository institution
lessens the potential loss to the DIF in
the event of an insured depository
institution’s failure, when this debt is
held by other insured depository
institutions, the overall risk to the DIF
is not reduced as much. For this reason,
the final rule increases the assessment
rate of an insured depository institution
that holds this debt. The FDIC
considered reducing the benefit from
the unsecured debt adjustment received
by insured depository institutions when
their long-term unsecured debt is held
by other insured depository institutions,
but debt issuers generally do not track
which entities hold their debt. The FDIC
believes that the magnitude of the DIDA
will approximately offset the decrease
in the assessment rate of the issuing
institution, and will discourage insured
depository institutions from holding
excessive amounts of other insured
depository institutions’ debt.

4. Comments

A number of commenters noted that
the proposed level of 50 basis points for
the DIDA is excessive relative to the risk
presented to the FDIC. The FDIC
disagrees. A fixed level of 50 basis
points was established to generally
offset the deduction received by the
issuing institution of 40 basis points
plus the initial base assessment rate.
While the initial base assessment rate
for the issuing institution may be less or
greater than 10 basis points, the FDIC
believes that 50 basis points is an
appropriate approximation to offset the
deduction to the issuing insured
depository institution and to discourage
insured depository institutions from

32Debt issued by an entity other than an insured
depository institution, including such an uninsured
entity that owns or controls, either directly or
indirectly, an insured depository institution, is not
subject to the DIDA.
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holding excessive amounts of each
other’s debt, which leaves the risk from
such debt within the banking system.

A few commenters noted that a 50
basis point increase is punitive towards
insured depository institutions that
wish to manage a diversified portfolio of
earning assets, including unsecured
debt issued by strong depository insured
institutions. The FDIC recognizes that
the 50 basis point charge represents a
disincentive to insured depository
institutions to purchase the unsecured
debt of another insured institution. That
is one of the goals of the adjustment.
However, the FDIC concedes that a
small amount of debt that would
otherwise be subject to the DIDA could
be held to facilitate prudent portfolio
management activities and, as discussed
above, has created a de minimis
exception.

Another commenter noted that the
implementation of the 50-basis point
adjustment could cause banks that issue
unsecured debt to face reduced access to
liquidity and funding, resulting from an
increased cost of issuing unsecured debt
to insured depository institutions. The
FDIC believes that an increase, if any, in
the cost of funding as the result of this
adjustment will be significantly less
than the long-term unsecured debt
reduction an issuer receives. Further,
the FDIC’s exclusion of a de minimis
amount of debt issued by insured
depository institutions should minimize
or eliminate any potential effect. The
FDIC’s intent is only to permit a net
reduction in insurance premiums in the
event that the risk of default on
unsecured debt issued by an insured
depository institution has limited or no
effect on any other insured depository
institution.

A few commenters stated that a cap
should be set for the DIDA. The FDIC
disagrees, since a cap would undermine
the purpose of the DIDA.

A few commenters stated that the
DIDA will result in a reporting burden
for insured depository institutions,
particularly since CUSIP numbers do
not identify industries. The FDIC
disagrees. The FDIC believes that a bank
should know and understand the
attributes of its investments, including,
among other things, the name of the
issuer and the industry that the issuer
operates in. While the FDIC
acknowledges some reporting
modifications may have to be made at
some institutions, the FDIC believes
those changes can be accomplished at
minimal time and cost.

5. Secured Liability Adjustment

The final rule, like the proposed rule,
discontinues the secured liability

adjustment. In arguing for the secured
liability adjustment the FDIC stated that,
“[t]he exclusion of secured liabilities
can lead to inequity. An institution with
secured liabilities in place of another’s
deposits pays a smaller deposit
insurance assessment, even if both pose
the same risk of failure and would cause
the same losses to the FDIC in the event
of failure.” The change in the
assessment base will eliminate the
advantage of funding with secured
liabilities associated with the current
assessment base (domestic deposits),
thus eliminating the rationale for
continuing the adjustment.

6. Comments

A few commenters stated support for
the removal of the secured liability
adjustment, although one commenter
opined that FHLB funding is more
damaging to the FDIC than brokered
deposits. On balance, the FDIC believes
that including secured liabilities in the
assessment base has removed the need
for the secured liability adjustment.

7. Brokered Deposit Adjustment

The final rule, like the proposed rule,
retains the current adjustment for
brokered deposits, but scales the
adjustment to the new assessment base
by the insured depository institution’s
ratio of domestic deposits to the new
assessment base. The new formula for
brokered deposits is the following:

BDA = ((Brokered deposits — (Domestic
deposits * 10%))/New assessment
base) * 25 basis points

As discussed below, the final rule
changes the assessment system for large
institutions and eliminates risk
categories for these institutions. Based
on comments, however, the final rule
provides an exemption from the
brokered deposit adjustment for certain
large institutions. The brokered deposit
adjustment will not apply to those large
institutions that are well-capitalized and
have a composite CAMELS rating of 1
or 2. The FDIC believes that this
exemption will result in a more
equitable distribution of assessments.
The brokered deposit adjustment does
not apply to small institutions that are
well-capitalized and have a composite
CAMELS rating of 1 or 2. The brokered
deposit adjustment will continue to
apply to all other large institutions and
to small institutions in risk categories II,
III, and IV when the ratio of brokered
deposits to domestic deposits exceeds
10 percent. As discussed, small Risk
Category I institutions will continue to
be excluded.

The final rule, like the proposed rule,
maintains a cap on the adjustment of 10

basis points. The FDIC recognizes that
keeping the cap constant could result in
an increase in the amount an institution
is assessed due to the adjustment, since
the cap will apply to a larger assessment
base. However, the FDIC remains
concerned that significant reliance on
brokered deposits tends to increase an
institution’s risk profile, particularly as
its financial condition weakens.

8. Comments

A few commenters noted that the
FDIC has not demonstrated a positive
correlation between bank failures and
the use of brokered deposits, which is
inconsistent with a risk-based
assessment system. The FDIC disagrees.
A number of costly institution failures,
including some recent failures, involved
rapid asset growth funded through
brokered deposits. Moreover, the
presence of brokered deposits in a failed
institution tends to reduce its franchise
value, resulting in increased losses to
the DIF.

Numerous comment letters argued
that certain types of brokered deposits,
including reciprocal deposits and
sweeps, should be excluded from the
brokered deposit adjustment because
they are more stable than other types of
brokered deposits. The FDIC considered
the substance of these comments when
it originally adopted the brokered
deposit adjustment and remains
unpersuaded. The final rule does not
apply the brokered deposit adjustment
to a well-capitalized, CAMELS 1- or 2-
rated institution. When an institution’s
condition declines and it becomes less
than well capitalized or is not rated
CAMELS 1 or 2, statutory and market
restrictions on brokered deposits
become much more relevant. For this
reason, the FDIC has decided to
continue to include all brokered
deposits above 10 percent of an
institution’s domestic deposits in the
brokered deposit adjustment.

A few commenters noted that Dodd-
Frank directs the FDIC to study the
definition of brokered deposits. The
commenters contend that determining
the definition of brokered deposit prior
to completion of the study is counter to
the intent of Congress. The FDIC will
continue to use its current definition for
the present, but will examine the
definition in light of the completed
study and will consider changes then, if
appropriate.

One commenter argued for a
reduction of the cap from 10 basis
points to 6.5 basis points given the
increase in assessment base. While the
FDIC acknowledges that maintaining the
10 basis point cap could increase the
size of the adjustment as a result in the
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change in assessment base, the FDIC
believes this increase is appropriate.
The FDIC remains concerned that
significant reliance on brokered deposits
tends to increase an institution’s risk
profile, particularly as it weakens.

V. The Final Rule: Dividends and
Assessment Rates

A. Dividends

1. Final Rule

As proposed in the October NPR and
consistent with the FDIC’s long-term,
comprehensive plan for fund
management, the final rule suspends
dividends indefinitely whenever the
fund reserve ratio exceeds 1.5 percent to
increase the probability that the fund
reserve ratio will reach a level sufficient
to withstand a future crisis.?3 In lieu of
dividends, and pursuant to its authority
to set risk-based assessments, the final
rule adopts progressively lower
assessment rate schedules when the
reserve ratio exceeds 2 percent and 2.5
percent, as discussed below. These
lower assessment rate schedules serve
much the same function as dividends in
preventing the DIF from growing
unnecessarily large but, as discussed in
the October NPR, provide more stable

and predictable effective assessment
rates, a feature that industry
representatives said was very important
at the September 24, 2010 roundtable
organized by the FDIC.

2. Comments

In the October NPR, the FDIC had
proposed suspending dividends
“permanently.” One trade group,
representing community banks, agreed
that permanently foregoing dividends:

[Ils much more likely to ensure steady,
predictable assessment rates. While we think
that the FDIC should never completely rule
out the possibility of paying a dividend from
the DIF, we believe that at least until the DIF
reserve ratio reaches 2.5 percent, it is prudent
to forego a dividend in favor of steady,
predictable assessment rates.

Another trade group argued that a
permanent suspension of dividends is
an unnecessary limitation on the FDIC’s
discretion under Dodd-Frank. The trade
group argued that decisions on
dividends should be based on facts and
circumstances whenever the reser