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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216
[Docket No. 0808061069-81583—02]
RIN 0648-AW91

Taking and Importing Marine
Mammals; U.S. Navy Training in the
Southern California Range Complex

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS, upon application from
the U.S. Navy (Navy), is issuing
regulations to govern the unintentional
taking of marine mammals incidental to
training, maintenance, and research,
development, testing and evaluation
(RDT&E) activities conducted in the
Southern California Range Complex
(SOCAL Range Complex), which
extends south and southwest off the
southern California coast, for the period
of January 2009 through January 2014.
The Navy’s activities are considered
military readiness activities pursuant to
the Marine Mammal Protection Act
(MMPA), as amended by the National
Defense Authorization Act for Fiscal
Year 2004 (NDAA). These regulations,
which allow for the issuance of “Letters
of Authorization” (LOAs) for the
incidental take of marine mammals
during the described activities and
specified timeframes, prescribe the
permissible methods of taking and other
means of affecting the least practicable
adverse impact on marine mammal
species and their habitat, as well as
requirements pertaining to the
monitoring and reporting of such taking.
DATES: Effective January 14, 2009
through January 14, 2014.

ADDRESSES: A copy of the Navy’s
application (which contains a list of the
references used in this document),
NMFS’ Record of Decision (ROD), and
other documents cited herein, may be
obtained by writing to Michael Payne,
Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries
Service, 1315 East-West Highway, Silver
Spring, MD 20910-3225 or by telephone
via the contact listed here (see FOR
FURTHER INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT: Jolie
Harrison, Office of Protected Resources,
NMEFS, (301) 713-2289, ext. 166.
SUPPLEMENTARY INFORMATION: Extensive
supplementary information was

provided in the proposed rule for this
activity, which was published in the
Federal Register on Tuesday, October
14, 2008 (73 FR 60836). This
information will not be reprinted here
in its entirety; rather, all sections from
the proposed rule will be represented
herein and will contain either a
summary of the material presented in
the proposed rule or a note referencing
the page(s) in the proposed rule where
the information may be found. Any
information that has changed since the
proposed rule was published will be
addressed herein. Additionally, this
final rule contains a section that
responds to the comments received
during the public comment period.

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional taking of marine
mammals by U.S. citizens who engage
in a specified activity (other than
commercial fishing) during periods of
not more than five consecutive years
each if certain findings are made and
regulations are issued or, if the taking is
limited to harassment and of no more
than 1 year, the Secretary shall issue a
notice of proposed authorization for
public review.

Authorization shall be granted if
NMFS finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such taking are set forth.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as:

An impact resulting from the specified
activity that cannot be reasonably expected
to, and is not reasonably likely to, adversely
affect the species or stock through effects on
annual rates of recruitment or survival.

The NDAA (Pub. L. 108-136)
removed the “small numbers”” and
“specified geographical region”
limitations and amended the definition
of “harassment” as it applies to a
“military readiness activity’’ to read as
follows (Section 3(18)(B) of the MMPA):

(i) Any act that injures or has the
significant potential to injure a marine
mammal or marine mammal stock in the wild
[Level A Harassment]; or

(ii) Any act that disturbs or is likely to
disturb a marine mammal or marine mammal
stock in the wild by causing disruption of
natural behavioral patterns, including, but
not limited to, migration, surfacing, nursing,
breeding, feeding, or sheltering, to a point

where such behavioral patterns are
abandoned or significantly altered [Level B
Harassment].

Summary of Request

On April 1, 2008, NMFS received an
application from the Navy requesting
authorization for the take of individuals
of 37 species of marine mammals
incidental to upcoming Navy training
activities, maintenance, and research,
development, testing, and evaluation
(RDT&E) activities to be conducted
within the SOCAL Range Complex,
which extends southwest approximately
600 nm in the general shape of a 200-
nm wide rectangle (see the Navy’s
application), over the course of 5 years.
These activities are military readiness
activities under the provisions of the
NDAA. The Navy states, and NMFS
concurs, that these military readiness
activities may incidentally take marine
mammals present within the SOCAL
Range Complex by exposing them to
sound from mid-frequency or high
frequency active sonar (MFAS/HFAS) or
underwater detonations. The Navy
requests authorization to take
individuals of 37 species of marine
mammals by Level B Harassment.
Further, though they do not anticipate it
to occur, the Navy requests
authorization to take, by injury or
mortality, up to 10 beaked whales over
the course of the 5-yr period for which
the regulations will be in effect.

Background of Navy Request

The proposed rule contains a
description of the Navy’s mission, their
responsibilities pursuant to Title 10 of
the United States Code, and the specific
purpose and need for the activities for
which they requested incidental take
authorization. The description
contained in the proposed rule has not
changed. See 73 FR 60836.

Overview of the SOCAL Range Complex

The proposed rule contains an
overview of the SOCAL Range Complex
that describes the SOCAL Operational
Areas (OPAREAS), the Special Use
Airspaces, San Clemente Island, and the
overlap with Point Mugu Sea Range for
certain anti-submarine warfare (ASW)
training. The description contained in
the proposed rule has not changed. See
73 FR 60836, page 60837.

Description of the Specified Activities

The proposed rule contains a
complete description of the Navy’s
specified activities that are covered by
these final regulations, and for which
the associated incidental take of marine
mammals will be authorized in the
related LOAs. The proposed rule
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describes the nature of the activities
involving both mid and high-frequency
active sonar (MFAS and HFAS) and
explosive detonations, as well as the
MFAS and HFAS sound sources and
explosive types. See 73 FR 60836, pages
60837—60847. The narrative description
of the action contained in the proposed
rule has not changed, with the
exception of the change from IEER to
AEER described in the paragraph below.
Tables 1, 2, and 3 summarize the sonar
and explosive exercise types used in the

Navy’s activities and hours of sonar
operation conducted.

The Navy is developing the Advanced
Extended Echo Ranging (AEER) system
as a replacement to the IEER system.
AEER would use a new active sonobuoy
(AN/SSQ-125) that utilizes a tonal (or a
sonar ping) vice impulsive (or
explosive) sound source as a
replacement for the SSQ-110A (the
system used in IEER). AEER will still
use the ADAR sonobuoy as the systems
receiver and be deployed by Marine
Patrol Aircraft. As AEER is introduced

for Fleet use, IEER will be removed. The
same total number of buoys will be
deployed as were presented in the
proposed rule, but a subset of them will
be AEER instead of IEER. The small
difference in the number of anticipated
marine mammal takes that will result
from this change is indicated in the take
table, along with other minor
modifications. This small change in the
take numbers did not affect NMFS’
analysis of and conclusions regarding
the proposed action.

Source Level] Emission | Vertical | Horizon-
Freq- uency}(dB)re 1 pPa] Spacing Direct- | tal Direct-
Sonar Sources (kHz) @1m (m)* ivity ivity Associated Platform System Description
0
AN/SQS-53C 15 235 154 Omni tbf;?udA Criser (CG) and Destroyer JASW se.arch, detecfion, & loc.alization
X (DDG) hull mounted sonar Kapproximately 2 pings per minute)
looking
o - o - - > N N
AN/SQS-SSC 35 236 46 20" width 120 Same as above Mine f)byact detection (approximately 2 pings
Kingfisher Mode 2° DIE forward per minute)
AN/SQS-56C 75 225 129 13° 30° Frigate (FFG) hullmounted JASW se.arch, detec?lon, & loc'ahzatlon
sonar approximately 2 pings per minute)
N/AQS-22 . i i
AN/AQS ) . [Heticopter (SH-60, MH- ASW sonar lowered.from ?x)venng helicopter
(or AN/AQS- 4.1 217 15 Omni Omni L. approximately 10 pings/dip, 30 seconds
60R) dipping sonar .
13F**) between pings)
AN/BQQ-10 Classifed Classified wa Omni Omni Submarine (SSN) A.SW search and attaf:k (approximately two
(MF) hullmounted sonar ings per hour when in use)
Classifed . Submarine (SSN) . L.
AN/BQQ-15 (MF) Classified hull mounted sonar [Submarine navigational sonar
H
AN/SSQ-62 et:'] clop.ter a;:d maritime emotely commanded expendable sonar-
DICASS 8 201 450 Omni Omni [PAtroavcra quipped buoy (approximately 12 pings per
(sonobuoy, tonal) (P3 and P8 MPA) dropped 30 bet i
A soncbuoy se, 30 secs between pings)
. . Recoverable and non-explosive exercise
K48 t lassified . . . . . . .
MK-48 torpedo Classifie Classified 144 Omni Omni Submarine (SSN) launched orpedo; sonar is active approximately 15 min
sonar >10) torpedo
er torpedo run
***+MK-46 or 54 Classified . Surface Shl.p and aircraft IRecoverable and non-explosive exercise
torpedo sonar (HF) Classified Ifired exercise torpedo A do
orp (lightweight) orpe
AN/SSQ-110A Classified JASW system consists of explosive acoustic
(impulsive, Classified n/a Omni Omni  [MPA deployed source buoy (contains two 4.1 Ib charges) and
(EER) . .
broadband) lexpendable passive recetver sonobuoy
DDG, CG, FFG and certain rowed ‘ « 1 localizati
X R ed countermeasure to avert localization
AN/SLQ-25A Classified . other surface ship towed . .
(NIXIE) (MF) Classified array (topedo and torpedo attacks (approximately 20 mins
per use)
countermeasure)
AN/SSQ-125 . JASW system consists of active sonobuoy and
MF fi
(AEER) Classified MPA deployed lexpendable passive receiver sonobuoy
Table 1. Active sonar sources in SOCAL Range Complex and parameters used for modeling them. Many of the actual parameters and capabilities of

these sonars are classified. Parameters used for modeling were derived to be as representative as possible. When, however, there were a wide

range of potential modeling values, a nominal parameter likely to result in the most impact was used so that the model would err towards overestimation.
*Spacing means distance between pings at the nominal speed

**AN/AQS-22 used as surogote for AN/AQS-13F; AQS-22 source level is higher than AQS-13F
*** MK-48 used as surogote for MK-46/54 in modeling; MK-48 source level is higher than MK-46
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sQs-53C] s0s-56C| BQQ10 | BQQ15| Total | ags2 | ssQs2 SEIET MRB T MR& T ANSLO:

AEER | Number of | Number of 25A

Event Sonar Somar Sonar | Somar Sonar § Number of | Number of
Hours Hours Hours Hours Howrs Dips Sonobuoys Number of | T To

Sorobwys |  Events Events | Number of

Major Exercse (8yn) 085 | 261 % T 1B 3 | 2 3T 11 yi3 76

Jintegrated Exercises (7/yr) 403 101 138 41 683 00 &5 0 15 28 76

|uLT & Maintenance 529 132 579 41 1,281 1,692 1,156 0 61 28 76

[Fota o7 | 494 i 122 | 348 | 20 | 4% 3 37 %) 27

Table 2. Estimated Annual use of each sonar source. Note that values may vary slightly between years but will not exceed 5 times the annual
estimate for any source (+/- 10%) over the course of the 5-yr regulations.

Independent Unit-Level Exercises Integrated / Coordinated / Major Exercises
S-S A-S AS ASW ASW EER/ Sus-
xercise Ty pe GUNEX /] MISSILEX|] BOMBEX SINKEX TRACKEX TORPEX IEER/ IAC tain- SHAREM|] JTFEX COMP-
NSFS including IAC ' | including IAC* AEER Ment TUEX
HELLFIRE MK82, Bombs, 53C 53C,MK48, AN/SQQ- All All All All Al
ources/ Weapons/ - 110A
ounds 5"rounds § Harpoon MKS83, MKa48 AQS-22 AQS22 or sources sources sources sources sources
MK84 bombs | 5" rounds sonobuoys sonobuoys | AN'SQQ-125F possible | possible | possible | possible | possible
Length of Exercise 25-9hrs 3hrs Phr 16 hrs 2 hrs 2 6 hrs 2 days >21 days 7 days 10 days 21 days
MKS82-9 5"-120
D ctonatons/ o1l 3 MK83-5 | MKS2-2 N/A N/A Y N/A N/A NA N/A N/A
{Rounds per MKS84 -2 MK83 -1
e xercise MK48 -1
53C~ 1600 53C-28
IN umber Exerci - -
umber Exerciesper 8 a2 50 40 2 buoys - 3,864 | buoys- 130 3 2 1 2 4 4
Y ear AQS22-2453 MK48 -84
AQS22- 112
P ossible Areas SOAR SOAR Primanly
Concllucted SHOBA LTR-1/2 W-291 W-291 SOAR W-291 SOCAL SOAR SOCAL SOCAL SOCAL
W-291 W-291
M onths of Y ear Year Year Year Year Year Year Year Year Year Year Year Year
d d Round Round Round Round Round Round Round Round Round Round Round Round
’.l'lﬁle 3. Summary of ExcrcsT:IT.ypcs with sonar or explostve use antiapated to result in take of marme mammatis.

1. IAC activities are accounted for in ASW TRACKEX and ASW TORPEX
2 For ASW TRACKEX and ASW TORPEX: 53C number equates to annual hours of use; buoys number equates to annual number of sonobuoys used;
AQS22 number equates to annual number of dips; MK48 number equates to annual number of MK48 or 46 torpedoes used.

Description of Marine Mammals in the
Area of the Specified Activities

There are 41 marine mammal species
with possible or confirmed occurrence
in the SOCAL Range Complex. Nine
marine mammal species listed as
federally endangered under the
Endangered Species Act (ESA) can
occur in the SOCAL Range Complex:
The humpback whale, North Pacific
right whale, sei whale, fin whale, blue
whale, sperm whale, southern resident
killer whale, Guadalupe fur seal, and
Steller sea lion. The proposed rule
contains a discussion of three species
that are not considered further in the
analysis (southern resident killer whale,
North Pacific right whale, and Steller
sea lion) because of their rarity in the
SOCAL Range Complex. With the
exception of marine mammal
abundance and Steller sea lion
correction discussed below, the
Description of Marine Mammals in the

Area of the Specified Activities in the
proposed rule remains unchanged (see
73 FR 60836, pages 60846—60850).

For this rulemaking and subsequent
LOA, NMFS’ Southwest Fisheries
Science Center calculated marine
mammal density estimates based on
compiled densities from vessel surveys
conducted from 1986 to 2005, and
provided it to the Navy as Government
Furnished Information (GFI). These
density estimates are included in Table
4 and remain unchanged from the
proposed rule. The proposed rule
contains a description of the methods
used to estimate density. During the
public comment period for the proposed
rule, several members of the public
noted and commented that the
abundance numbers provided for some
marine mammal species were not from
the latest NMFS stock assessment
reports. Those numbers have been
updated in Table 4, which now includes

the abundance estimates from both the
2007 stock assessment reports and the
draft 2008 reports. This correction did
not affect NMFS analysis, as take
estimates are based on density estimates
(not abundance estimates), which
remain unchanged from those presented
in the proposed rule.

The proposed rule indicated (73 FR
60836, page 60849) that the last sighting
of a Steller sea lion in Southern
California was that of a sub adult male
that was briefly on San Miguel Island in
1998. In fact, a Steller sea lion was
sighted in Newport Harbor in April
2008 and a Steller sea lion (that may
have been the same individual) live
stranded in Santa Barbara in the
summer of 2008. This correction did not
affect NMFS analysis and, as indicated
in the proposed rule, Steller sea lions
are not likely to be present in the action
area or taken by the Navy’s specified
activities.
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Estimated Population Size
. Warm Season | Cold Season NMEFS 2007 Stock Assessment NMFS 2008 Stock Assessment
Species Name . 2 . 2
density/km density/km Report Report
MYSTICETES
Blue whale] 0.0041222 0.0041222 1,186 1,368
Fin whal¢] 0.0024267 0.0008008 3.454 2,636
Humpback whale] 0.0001613 0.0000984 1,396 1,391
Sei whale] 0.0000081 0.000005 43 46
Bryde's whale] 0.0000081 0.0000081 none published none published
Gray whale} 0 0.051 18.813 ° 18.813
Minke whale] 0.0010313 0.0010313 898 806
ODONTOCETES
Sperm whale} 0.0014313 0.0008731 2.265 2,853
Baird's beaked whale] 0.0001434 0.0001434 313 540
Bottlenose dolphin 0.0123205 0.0184808 323 inshore stock/ 3,257offshore stock | 323 inshore stock/ 3,495 offshore stock
Cuvier's beaked whalef 0.0036883 0.0036883 2,171 2,830
Dall's porpoise 0.0016877 0.0081008 57,549 48,376
. 422 NPAC offshore stock / 314 West | 1,014 Eastern NPAC offshore stock/ 314
Killer whalg 0.0000812 0.0000812 Coast transient stock West Coast transient stock**
Long-beaked common dolphin] 0.0965747 0.0366984 1,893 15,335
Mesoplodont beaked whales] 0.0011125 0.0011125 1,024 1,206
Northern right whale dolphin 0.0056284 0.0270163 15,305 12,876
Pacific white-sided dolphin| 0.0160748 0.0160748 25,233 20,719
Pygmy sperm whale] 0.0013785 0.0013785 none published 899
Short-finned pilot whalej 0.0003315 0.0003315 245 245
Risso's dolphin} 0.0180045 0.0540134 12,093 11,621
Short-beaked common dolphin 0.8299606 0.315385 487.622 392,733
Striped dolphin 0.0175442 0.0107019 23,316 17,925
Ziphiid whales] 0.0008214 0.0008214
PINNIPEDS
Guadalupe fur sea 0.007 0.007 7.408 7,408
Northern elephant seal 0.042 0.025 124,000 124,000
Harbor seal 0.19 0.19 34,233 34,233
California sea lion 0.605 0.87 238.000 238,000
Northern fur seall 0.027 0.027 9,424 9,424

Table 4. Estimated density and abundance of marine mammals

A Brief Background on Sound

The proposed rule contains a section
that provides a brief background on the
principles of sound that are frequently
referred to in this rulemaking. See 73 FR
60836, pages 60850—60851. This section
also includes a discussion of the
functional hearing ranges of the
different groups of marine mammals (by
frequency) as well as a discussion of the
two main sound metrics used in NMFS
analysis (sound pressure level (SPL) and
sound energy level (SEL)). The
information contained in the proposed
rule has not changed.

Potential Effects of Specified Activities
on Marine Mammals

With respect to the MMPA, NMFS’
effects assessment serves four primary
purposes: (1) To prescribe the
permissible methods of taking (i.e.,
Level B Harassment (behavioral
harassment), Level A Harassment
(injury), or mortality, including an
identification of the number and types
of take that could occur by Level A or
B harassment or mortality) and to
prescribe other means of affecting the
least practicable adverse impact on such
species or stock and its habitat (i.e.,
mitigation); (2) to determine whether

the specified activity will have a
negligible impact on the affected species
or stocks of marine mammals (based on
the likelihood that the activity will
adversely affect the species or stock
through effects on annual rates of
recruitment or survival); (3) to
determine whether the specified activity
will have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (however,
there are no subsistence communities
that would be affected in the SOCAL
Range Complex, so this determination is
inapplicable for this rulemaking); and
(4) to prescribe requirements pertaining
to monitoring and reporting.

In the Potential Effects of Specified
Activities on Marine Mammals Section
of the proposed rule NMFS included a
qualitative discussion of the different
ways that MFAS/HFAS and underwater
explosive detonations may potentially
affect marine mammals (some of which
NMFS would not classify as
harassment). See 73 FR 60836, pages
60851-60863. Marine mammals may
experience direct physiological effects
(such as threshold shift), acoustic
masking, impaired communications,
stress responses, and behavioral
disturbance. This section also included

a discussion of some of the suggested
explanations for the association between
the use of MFAS and marine mammal
strandings (such as behaviorally-
mediated bubble growth) that have been
observed a limited number of times in
certain circumstances (the specific
events are also described). See 73 FR
60836, pages 60859-60863. The
information contained in the Potential
Effects of Specified Activities on Marine
Mammals Section from the proposed
rule has not changed, with the
exception of the following sentence. On
page 60861, NMFS said ““Other species
(Stenella coeruleoalba, Kogia breviceps
and Balaenoptera acutorostrata) have
stranded, but in much lower numbers
and less consistently than beaked
whales.”” As a member of the public
pointed out, and as NMFS stated on
page 60860 of the proposed rule, there
was no likely association between the
minke whale and spotted dolphin
strandings referred to and the operation
of MFAS. Therefore, the sentence
should read “Other species, such as
Kogia breviceps, have stranded in
association with the operation of MFAS,
but in much lower numbers and less
consistently than beaked whales.”
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Later, in the Estimated Take of Marine
Mammals section, NMFS relates and
quantifies the potential effects to marine
mammals from MFAS/HFAS and
underwater detonation of explosives
discussed here to the MMPA regulatory
definitions of Level A and Level B
Harassment. NMFS has also considered
the effects of mortality on these species.
Mitigation

In order to issue an incidental take
authorization (ITA) under Section
101(a)(5)(A) of the MMPA, NMFS must
prescribe regulations setting forth the
“permissible methods of taking
pursuant to such activity, and other
means of affecting the least practicable
adverse impact on such species or stock
and its habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance.” The
NDAA of 2004 amended the MMPA as
it relates to military readiness activities
and the incidental take authorization
process such that “least practicable
adverse impact” shall include
consideration of personnel safety,
practicality of implementation, and
impact on the effectiveness of the
“military readiness activity.” The
SOCAL Range Complex activities
described in the proposed rule are
considered military readiness activities.

NMFS reviewed the Navy’s proposed
SOCAL Range Complex activities and
the proposed SOCAL mitigation
measures (which the Navy refers to as
Protective Measures) presented in the
Navy’s application to determine
whether the activities and mitigation
measures were capable of achieving the
least practicable adverse effect on
marine mammals. NMFS determined
that further discussion was necessary
regarding the potential relationship
between the operation of MFAS/HFAS
and marine mammal strandings.

Any mitigation measure prescribed by
NMEFS should be known to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(a) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals b, ¢, and d may
contribute to this goal).

(b) A reduction in the numbers of
marine mammals (total number or
number at biologically important time
or location) exposed to received levels
of MFAS/HFAS, underwater
detonations, or other activities expected
to result in the take of marine mammals
(this goal may contribute to a, above, or
to reducing harassment takes only).

(c) A reduction in the number of times
(total number or number at biologically
important time or location) individuals
would be exposed to received levels of
MFAS/HFAS, underwater detonations,
or other activities expected to result in
the take of marine mammals (this goal
may contribute to a, above, or to
reducing harassment takes only).

(d) A reduction in the intensity of
exposures (either total number or
number at biologically important time
or location) to received levels of MFAS/
HFAS, underwater detonations, or other
activities expected to result in the take
of marine mammals (this goal may
contribute to a, above, or to reducing the
severity of harassment takes only).

(e) A reduction in adverse effects to
marine mammal habitat, paying special
attention to the food base, activities that
block or limit passage to or from
biologically important areas, permanent
destruction of habitat, or temporary
destruction/disturbance of habitat
during a biologically important time.

(f) For monitoring directly related to
mitigation—an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation (shut-down zone, etc.).

NMFS worked with the Navy to
identify potential additional practicable
and effective mitigation measures,
which included a careful balancing of
the likely benefit of any particular
measure to the marine mammals with
the likely effect of that measure on
personnel safety, practicality of
implementation, and impact on the
“military-readiness activity”. NMFS and
the Navy developed a Stranding
Response Plan to address the concern
listed above.

The Navy’s proposed mitigation
measures, as well as the Stranding
Response Plan, which is required under
these regulations, were described in
detail in the proposed rule (73 FR
60836, pages 60863—60870). The Navy’s
measures address personnel training,
lookout and watchstander
responsibilities, and operating
procedures for activities using both
MFAS/HFAS and explosive
detonations. Three modifications (see
below) have been made to the mitigation
measures described in the proposed
rule. The final SOCAL Stranding
Response Plan, which includes a
shutdown protocol, a stranding
investigation plan, and a requirement
for Navy and NMFS to implement an
MOA that will establish a framework
whereby the Navy can (and provide the
Navy examples of how they can best)
assist NMFS with stranding
investigations in certain circumstances,

may be viewed at: http://
www.nmfs.noaa.gov/pr/permits/
incidental.htm#applications.
Additionally, the mitigation measures
are included in full in the codified text
of the regulations.

The proposed rule (the regulatory
text, not the preamble) contained a
measure in which the Navy indicated
that “prior to conducting the exercise,
remotely sensed sea surface temperature
maps would be reviewed. SINKEX shall
not be conducted within areas where
strong temperature discontinuities are
present, thereby indicating the existence
of oceanographic fronts.” See 73 FR
60836, page 60904. The Navy included
this measure in the LOA application in
error. The removal of the measure does
not change NMFS’ analysis and
therefore the measure is not included in
the final rule.

The following measure has been
added to the Mitigation section of the
regulations: Night vision goggles shall
be available to all ships and air crews
for use as appropriate.

Last, the same mitigation measures
outlined for the IEER system in the
proposed rule will also be applied to the
similar, but newly described, AEER
system.

NMEFS has determined that the Navy’s
proposed mitigation measures (from the
LOA application), along with the
Stranding Response Plan (and when the
Adaptive Management (see Adaptive
Management below) component is taken
into consideration) are adequate means
of effecting the least practicable adverse
impacts on marine mammal species or
stocks and their habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, while also considering
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity. The justification for this
conclusion is discussed in the
Mitigation Conclusion section of the
proposed rule. See 73 FR 60836, pages
60870-60871. The Mitigation
Conclusion Section of the proposed rule
has not changed. Research and
Conservation Measures for Marine
Mammals.

The Navy provides a significant
amount of funding and support for
marine research. The Navy provided
$26 million in Fiscal Year 2008 and
plans for $22 million in Fiscal Year
2009 to universities, research
institutions, federal laboratories, private
companies, and independent
researchers around the world to study
marine mammals. Over the past five
years the Navy has funded over $100
million in marine mammal research.
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The U.S. Navy sponsors seventy percent
of all U.S. research concerning the
effects of human-generated sound on
marine mammals and 50 percent of such
research conducted worldwide. Major
topics of Navy-supported research
include the following:

¢ Better understanding of marine
species distribution and important
habitat areas,

¢ Developing methods to detect and
monitor marine species before and
during training,

e Understanding the effects of sound
on marine mammals, sea turtles, fish,
and birds, and

¢ Developing tools to model and
estimate potential effects of sound.

The Navy’s Office of Naval Research
currently coordinates six programs that
examine the marine environment and
are devoted solely to studying the
effects of noise and/or the
implementation of technology tools that
will assist the Navy in studying and
tracking marine mammals. The six
programs are as follows:

e Environmental Consequences of
Underwater Sound,

¢ Non-Auditory Biological Effects of
Sound on Marine Mammals,

¢ Effects of Sound on the Marine
Environment,

¢ Sensors and Models for Marine
Environmental Monitoring,

¢ Effects of Sound on Hearing of
Marine Animals, and

e Passive Acoustic Detection,
Classification, and Tracking of Marine
Mammals.

The Navy has also developed the
technical reports referenced within this
document and the SOCAL Range
Complex EIS, such as the Marine
Resource Assessments. Furthermore,
research cruises by NMFS and by
academic institutions have received
funding from the U.S. Navy.

The Navy has sponsored several
workshops to evaluate the current state
of knowledge and potential for future
acoustic monitoring of marine
mammals. The workshops brought
together acoustic experts and marine
biologists from the Navy and other
research organizations to present data
and information on current acoustic
monitoring research efforts and to
evaluate the potential for incorporating
similar technology and methods on
instrumented ranges. However, acoustic
detection, identification, localization,
and tracking of individual animals still
requires a significant amount of research
effort to be considered a reliable method
for marine mammal monitoring. The
Navy supports research efforts on
acoustic monitoring and will continue
to investigate the feasibility of passive

acoustics as a potential mitigation and
monitoring tool.

Overall, the Navy will continue to
fund ongoing marine mammal research,
and is planning to coordinate long-term
monitoring/studies of marine mammals
on various established ranges and
operating areas. The Navy will continue
to research and contribute to university/
external research to improve the state of
the science regarding marine species
biology and acoustic effects. These
efforts include mitigation and
monitoring programs; data sharing with
NMFS and via the literature for research
and development efforts.

Long-Term Prospective Study

Apart from this final rule, NMFS,
with input and assistance from the Navy
and several other agencies and entities,
will perform a longitudinal
observational study of marine mammal
strandings to systematically observe and
record the types of pathologies and
diseases and investigate the relationship
with potential causal factors (e.g., sonar,
seismic surveys, weather). The proposed
rule contained an outline of the
proposed study (73 FR 60836, pages
60837—-60838). No changes have been
made to the longitudinal study as
described in the proposed rule.

Monitoring

In order to issue an ITA for an
activity, Section 101(a)(5)(A) of the
MMPA states that NMFS must set forth
‘“requirements pertaining to the
monitoring and reporting of such
taking”. The MMPA implementing
regulations at 50 CFR 216.104 (a)(13)
indicate that requests for LOAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present.

Monitoring measures prescribed by
NMFS should accomplish one or more
of the following general goals:

(a) An increase in the probability of
detecting marine mammals, both within
the safety zone (thus allowing for more
effective implementation of the
mitigation) and in general to generate
more data to contribute to the effects
analyses.

(b) An increase in our understanding
of how many marine mammals are
likely to be exposed to levels of MFAS/
HFAS (or explosives or other stimuli)
that we associate with specific adverse
effects, such as behavioral harassment,
TTS, or PTS.

(c) An increase in our understanding
of how marine mammals respond

(behaviorally or physiologically) to
MFAS/HFAS (at specific received
levels), explosives, or other stimuli
expected to result in take and how
anticipated adverse effects on
individuals (in different ways and to
varying degrees) may impact the
population, species, or stock
(specifically through effects on annual
rates of recruitment or survival).

(d) An increased knowledge of the
affected species.

(e) An increase in our understanding
of the effectiveness of certain mitigation
and monitoring measures.

(f) A better understanding and record
of the manner in which the authorized
entity complies with the incidental take
authorization.

Proposed Monitoring Plan for the
SOCAL Range Complex

As NMFS indicated in the proposed
rule, the Navy has (with input from
NMFS) fleshed out the details of and
made improvements to the SOCAL
Range Complex Marine Mammal and
Sea Turtle Monitoring Plan (Monitoring
Plan). Additionally, NMFS and the
Navy have incorporated a
recommendation from the public, which
recommended the Navy hold a
workshop to discuss the Navy’s
Monitoring Plan (see Monitoring
Workshop section). The final SOCAL
Range Complex Monitoring Plan, which
is summarized below may be viewed at
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm#applications. The Navy
plans to implement all of the
components of the Monitoring Plan;
however, only the marine mammal
components (not the sea turtle
components) will be required by the
MMPA regulations and associated
LOAs.

The draft Monitoring Plan for the
SOCAL Range Complex has been
designed as a collection of focused
“studies” (described fully in the SOCAL
Range Complex Monitoring Plan) to
gather data that will allow the Navy to
address the following questions:

(1) Are marine mammals and sea
turtles exposed to MFAS, especially at
levels associated with adverse effects
(i.e., based on NMFS’ criteria for
behavioral harassment, TTS, or PTS)? If
so, at what levels are they exposed?

(2) If marine mammals and sea turtles
are exposed to MFAS in the SOCAL
Range Complex, do they redistribute
geographically as a result of continued
exposure? If so, how long does the
redistribution last?

(3) If marine mammals and sea turtles
are exposed to MFAS, what are their
behavioral responses to various levels?
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(4) What are the behavioral responses
of marine mammals and sea turtles that
are exposed to explosives at specific

levels?

(5) Is the Navy’s suite of mitigation
measures for MFAS and explosives (e.g.,
PMAP, major exercise measures agreed
to by the Navy through permitting)
effective at avoiding TTS, injury, and

mortality of marine mammals and sea

turtles?

Data gathered in these studies will be
collected by qualified, professional

marine mammal

biologists that are

experts in their field. They will use a

combination of the following methods

to collect data:

e Visual Surveys—Vessel and aerial.

e Passive Acoustic Monitoring
(PAM), including working with the
passive acoustic detection capabilities
of Navy’s SOAR fixed range.

e Marine Mammal Observers (MMOs)
on Navy Vessels.

e Marine Mammal Tagging.

In the five proposed study designs (all

of which cover multiple years), the
above methods will be used separately

or in combination to monitor marine

mammals in different combinations
before, during, and after activities

utilizing MFAS/HFAS or explosive
detonations. Table 5 contains a
summary of the monitoring effort that is
planned for each study in each year
(effort may vary slightly between years
or study type, but overall effort will
remain constant). The SOCAL Range
Complex Monitoring Plan is designed to
collect data on all marine mammals and
sea turtles encountered during
monitoring studies. However, priority
will be given to ESA-listed species and
taxa in which MFAS exposure, under
certain circumstances and strandings
have been linked (beaked whales and
other deep-diving species).

STUDY 1,3,4 (exposures and behavioral responses)
FY09 3 FY10 FY1i FY12 FY13
Award monitormg contract, é Portions of major, Portions of major, Portions of major, Portions of major,
develop standard operating intermedhate level, or ULT intermediate level, or ULT mntermediate level, or intermediate leve, or ULT
procedures (SOP), obtain E MFAS exercises, and MFAS exercises, and ULT MFAS exercises, MFAS exercises, and
[permits; Portions of major, = |offshore detonation events offshore detonation events and offshore detonation offshore detonation events
intermedhate level, or Unit Level 2 events
Training (ULT) mid-frequency A
act1ve sonar (MFAS) exercises, g
and offshore detonation events < o o
Aeriall g = E E
Surveys Z < <
Marind Opportunistic as staffand SOP E Intermediate level or ULT Intermediate level or ULT Intermediate level or ULT Intermedh ate level or ULT
Mammall developed; minimum 2 IMFAS exercises MFAS exercises MFAS exercises MFAS exercises
Obse rvergintermediate level or ULT MFAS | %
(MMO)jexercises E
Award monitoring contract, 2 |Portions of major or Portions of major or Portions of major or Portions of major or
develop SOP, obtain permits; ; intermediate level MFAS intermediate level MFAS intermediate level MFAS intermediate levd MFAS
Portions of major or intermediate a exercises including offshore exercises including exercises including exercises including offshore
Vessel level MFAS exercises including detonation events offshore detonation events offshore detonation detonation events
offshore detonation events events
surveys (study
3, 4 only
STUDY 2 (geographic redistribution)
Aeriall
Surveys| Award monitormg contract,
Before Andldevelop SOP, obtain permits; Portions of major, Portions of major, Portions of major, Portions of major,
Aften] Portions of major, intermediate intermediate level, or ULT intermediate level, or ULT intermediate level, or intermediate leved, or ULT
Training]jevel, or ULT MFAS exercises IMFAS exercises MFAS exercises ULT MFAS exercises MFAS exercises
Award monitormg contract, Install mmimum 2 Continue recording from Continue recording from Data Analysis and contmue
develop SOP, obtain permits; autonomous devices in the devices; Begin data devices and data analysis; recording from devices and
Order devices and detemnine best| & [SOCAL study area and & lanalysis;integrate SOAR | & |integrate SOAR M3R & ldata analysis; integrate
Passivelocation; integmte SOAR M3R 5 begin recording; integrate < IM3R classfication data < |classification data (BW 5 SOAR M3R classification
A ics]classification data for beaked SOAR M3R classification (BW and other species if and other speciesif data (BW and other species
'whales (BW) data (BW) available) available) 1f available)
MaringdAWward monitorng contract, [Conduct opportunistic Conduct opportunistic Conduct opportumstic Complete tag analysis and
Mammal|d€velop SOP, obtain permits marine mammal tagging marme mammal tagging marme mammal tagging reportmg
Tagging]
FY09 FY10 FY11 FY1i2 FY13
-120 hrs aenal survey (approx. 20| -120 hrs aerial survey (20 -120 hrs aerial survey -120 hrs aerial survey -120 hrs aerial survey
aerial survey days at 6 hrs/day) days) -72 hrs vessel survey -72 hrsvessel survey -72 hrs vessel survey
-60 hours vessel survey (approx. -72 hrs vessd survey (6 -72 hoursMMO -72 hoursMMO -72 hours MMO
FY Commit- |’ days at 12hrs/day) r |days) E -use existing PAM; deploy E -use exitmg PAM; o |-use existing PAM; deploy
ment: -36 hrs MMO (approx. 3 days at % -72 bours MMO (6 days) = min. 2 PAM bottom buoys Z deploy min. 2 PAM 5 min. 2 PAM bottom buoys
12 brs/day) -use existing PAM; deploy -tagging bottom buoys
- mtegrate existing PAM min. 2 PAM buoys “tagging
-tagging

Table 5. Summary of SOCAL Range Complex Monitoring Plan
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Monitoring Workshop

During the public comment period on
the SOCAL Range Complex proposed
rule (as well as the Hawaii Range
Complex proposed rule), NMFS
received a comment which, in
consultation with the Navy, we have
chosen to incorporate into the final rule
(in a modified form). One commenter
recommended that a workshop or panel
be convened to solicit input on the
monitoring plan from researchers,
experts, and other interested parties.
The SOCAL Range Complex proposed
rule included an adaptive management
component and both NMFS and the
Navy believe that a workshop would
provide a means for Navy and NMFS to
consider input from participants in
determining whether or how to modify
monitoring techniques to more
effectively accomplish the goals of
monitoring set forth earlier in the
document. NMFS and the Navy believe
that this workshop concept is valuable
in relation to all of the Range Complexes
and major training exercise rules and
LOAs that NMFS is working on with the
Navy at this time, and consequently this
single Monitoring Workshop will be
included as a component of all of the
rules and LOAs that NMFS will be
processing for the Navy in the next year
or so.

The Navy, with guidance and support
from NMFS, will convene a Monitoring
Workshop, including marine mammal
and acoustic experts as well as other
interested parties, in 2011. The
Monitoring Workshop participants will
review the monitoring results from the
previous two years of monitoring
pursuant to the SOCAL Range Complex
rule as well as monitoring results from
other Navy rules and LOAs (e.g., the
Atlantic Fleet Active Sonar Training,
Hawaii Range Complex (HRC), and
other rules). The Monitoring Workshop
participants would provide their
individual recommendations to the
Navy and NMFS on the monitoring
plan(s) after also considering the current
science (including Navy research and
development) and working within the
framework of available resources and
feasibility of implementation. NMFS
and the Navy would then analyze the
input from the Monitoring Workshop
participants and determine the best way
forward from a national perspective.
Subsequent to the Monitoring
Workshop, modifications would be
applied to monitoring plans as
appropriate.

Integrated Comprehensive Monitoring
Program

In addition to the Monitoring Plan for
the SOCAL Range Complex, the Navy
will complete the Integrated
Comprehensive Monitoring Program
(ICMP) Plan by the end of 2009. The
ICMP will provide the overarching
coordination that will support
compilation of data from range-specific
monitoring plans (e.g., SOCAL Range
Complex plan) as well as Navy funded
research and development (R&D)
studies. The ICMP will coordinate the
monitoring program’s progress towards
meeting its goals and develop a data
management plan. The ICMP will be
evaluated annually to provide a matrix
for progress and goals for the following
year, and will make recommendations
on adaptive management for refinement
and analysis of the monitoring methods.

The primary objectives of the ICMP
are to:

e Monitor and assess the effects of
Navy activities on protected species;

o Ensure that data collected at
multiple locations is collected in a
manner that allows comparison between
and among different geographic
locations;

o Assess the efficacy and practicality
of the monitoring and mitigation
techniques;

e Add to the overall knowledge-base
of marine species and the effects of
Navy activities on marine species.

The ICMP will be used both as: (1) A
planning tool to focus Navy monitoring
priorities (pursuant to ESA/MMPA
requirements) across Navy Range
Complexes and Exercises; and (2) an
adaptive management tool, through the
consolidation and analysis of the Navy’s
monitoring and watchstander data, as
well as new information from other
Navy programs (e.g., R&D), and other
appropriate newly published
information.

In combination with the 2011
Monitoring Workshop and the adaptive
management component of the SOCAL
Range Comp