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Updating Business Continuity Plans

The proposed rule change requires
that each member conduct an annual
review of its business continuity plan to
determine whether any modifications
are necessary in light of changes to the
member’s operations, structure,
business, or location. A comment letter
received from the Securities Industry
Association (““SIA”) stated that the duty
to update should only be triggered by
changes in the nature of a member’s
business and other material factors. In
addition, another commenter suggested
that plans might need to be updated
more frequently based on changes in
technology. NASD believes that it is
good business practice for members to
update their business continuity plans
each time there is a material change but
that a regulatory requirement for this
would be unduly burdensome.
Accordingly, the proposed rule change
requires members to annually update
their business continuity plans.

SIA also pointed out that the duty to
update a business continuity plan may
implicate NASD rules on record keeping
and supervision. Members must
document and keep records of the
annual review or any modification to
their business continuity plan in
accordance with NASD record keeping
requirements. In addition, when
updating plans, the member must
conduct the review in accordance with
NASD rules on supervision.

Repository Service

Comments received in response to
NtM 02-23 indicated substantial
support for a voluntary repository filing
service for member’s business
continuity plans. Ameritrade, Inc.
commented that it was concerned about
the confidentiality of proprietary
information under this service. NASD
intends that all proprietary information
contained in a member firm’s business
continuity plan and held by NASD
through its repository service will
remain confidential unless the
information is otherwise publicly
available or NASD is required to
disclose the information by subpoena or
otherwise by law. In addition, since
NASD is subject to oversight by the SEC,
it will provide the SEC with access to
business continuity plans held by
NASD.

Burden on Small Firms

Three commenters were concerned
about the burden that the proposed rule
change would have on small firms.
Given the flexibility of the rule and the
recognition given to the diverse nature
of the NASD membership, NASD

believes that small firms will be able to
comply with the rule through
reasonable efforts and cost. Importantly,
the rule should not require firms to hire
outside consultants to create business
continuity plans. In addition, NASD
anticipates issuing future guidance,
including a template, to assist member
firms, particularly small firms, in
creating their own business continuity
plans.

Emergency Contact Information

Originally, the proposed rule only
required a member to designate one
emergency contact person. In light of
comments received in response to NtM
02—23, NASD has changed the
requirements under the proposed rule to
include two emergency contact persons.
NASD believes that designating two
persons will increase the likelihood
that, in the event of a significant
business disruption, NASD staff will be
able to contact the member firm.

In addition, SIA commented that
NASD should proactively query firms
for contact information. NASD,
however, believes that this duty should
lie with the member firm because the
member will be best able to identify
when a material change has taken place.
Further, SIA commented that NASD
should provide contacts for member
firm problems. NASD believes that it
has already established avenues for
member firms to contact NASD in the
event of a significant business
disruption. For example, the NASD Web
site provides phone numbers for
members to call with any questions.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding, or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

A. By order approve such proposed
rule change, or

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Persons making written submissions
should file six copies thereof with the

Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609. Copies of
the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to File No.
SR-NASD-2002-108 and should be
submitted by September 30, 2002.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.6
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. 02—22772 Filed 9-6—02; 8:45 am]
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Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by the
National Association of Securities
Dealers, Inc. Relating to the Extension
of the Fee Pilot for the National
(Nasdaq) Quotation Data Service

August 30, 2002.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?2
notice is hereby given that on August
30, 2002, the National Association of
Securities Dealers, Inc. (“NASD” or
“Association”), through its subsidiary
The Nasdaq Stock Market, Inc.
(“Nasdaq”), filed with the Securities
and Exchange Commission (“SEC” or
“Commission”) the proposed rule
change as described in Items [, II, and
11T below, which Items have been
prepared by Nasdaq. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

617 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.
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I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

Nasdaq proposes to extend a one-year
pilot program under NASD Rule
7010(h), which reduced from $50 to $10
the monthly fee that non-professional
users pay to receive National Quotation
Data Service (“NQDS”).3 The purpose of
this filing is to extend the one-year fee
reduction pilot program for non-
professional users of NQDS.
Accordingly, there is no new proposed
rule language. Pursuant to Rule 19b—4(f)
under the Act, Nasdaq has designated
this proposal as non-controversial and
requests that the Commission waive the
30-day pre-operative requirement
contained in Rule 19b—4(f)(6)(iii).4 If the
Commission grants the waiver, Nasdaq
will implement this rule change
immediately.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of, and the basis for, the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Nasdagq is proposing to extend a one-
year fee reduction pilot program that
was established under NASD Rule
7010(h) on August 31, 2000 and
extended on September 4, 2001, that
reduced from $50 to $10 the monthly
fee that non-professional users pay to
receive NQDS.5

NQDS delivers market maker
quotations, Nasdaq Level 1 service
(including calculation and display of
the inside market), and last sale
information that is dynamically updated
on a real-time basis. NQDS data is used
not only by firms, associated persons,
and other market professionals, but also
by non-professionals who receive the
service through authorized vendors,

3 See Securities Exchange Act Release Nos. 43190
(August 22, 2000), 65 FR 52460 (August 29, 2000);
44788 (September 13, 2001), 66 FR 48303
(September 19, 2001).

417 CFR 240.19b—4(f)(6)(iii).

5 See note 3.

including, for example, on-line
brokerage firms. Prior to August 31,
2000, NQDS data was available through
authorized vendors at a monthly rate of
$50 for professionals and non-
professionals users alike. In August
2000, the NASD through Nasdaq filed a
rule change to reduce from $50 to $10
the monthly fee that non-professional
users pay to receive NQDS data. The
Commission approved the pilot on
August 22, 2000, and the fee reduction
commenced on August 31, 2000 on a
one-year pilot basis. On September 4,
2001, Nasdagq filed a proposed rule
change to extend the one-year pilot for
another one-year period through August
31, 2002.

Nasdaq has consistently supported
broad, effective dissemination of market
information to public investors. Thus,
Nasdagq is proposing to extend the one-
year fee-reduction pilot for another year.
The pilot would cover twelve months,
commencing on September 1, 2002 and
expiring on August 31, 2003. Nasdaq
notes that the existing pilot reduced by
80% the fees that non-professionals
paid for NQDS data prior to August 31,
2000. Continuing the reduction of
NQDS for non-professional users
demonstrates Nasdaq’s continued
commitment to individual investors and
responds to the dramatic increase in the
demand for real-time market data by
non-professional market participants. In
addition, NASD member firms often
supply real-time market data to their
customers through automated means.
Thus, NASD member firms’ customers
will benefit from the continued fee
reduction.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of sections 15A(b)(5) and
15A(b)(6) of the Act® in that the
proposal is designed to provide for the
equitable allocation of reasonable fees
among members and other persons
using any facility or system which the
Association operates or controls, and it
does not unfairly discriminate between
customers, issuers, brokers or dealers. In
addition, Nasdaq believes that the fee
reduction enhances the public’s access
to market data that is relevant to
investors when they make financial
decisions. Nasdaq further believes that
the public’s enhanced access to this data
may encourage increased public
participation in the securities markets.

615 U.S.C. 780-3(b)(5) and 15 U.S.C. 780-3(b)(6).

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq believes that the proposed
rule change will impose no burden on
competition that is not necessary or
appropriate in furtherance of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change has become
effective pursuant to section 19(b)(3)(A)
of the Act7 and Rule 19b—4(f)(6) 8
thereunder because the proposal: (1)
Does not significantly affect the
protection of investors or the public
interest; (2) does not impose any
significant burden on competition; and
(3) does not become operative for 30
days from the date of filing, or such
shorter time as the Commission may
designate if consistent with the
protection of investors and the public
interest; provided that the Exchange has
given the Commission written notice of
its intent to file the proposed rule
change at least five business days prior
to the filing date of the proposed rule
change.® At any time within 60 days of
the filing of such proposed rule change,
the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate, in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.10

Nasdaq has requested that the
Commission waive the 30-day operative
delay. The Commission believes
waiving the 30-day operative delay is
consistent with the protection of
investors and the public interest.
Acceleration of the operative date
should prevent the lapsing of a pilot
that provides non-professional users
with a valuable source of market data at
a significantly discounted rate. Among
other benefits, the Commission believes
that providing non-professional users

715 U.S.C. 78s(b)(3)(A).

817 CFR 240.19b—4(f)(6).

9 As required under Rule 19b—4(f)(6)(iii), 17 CFR
240.19b—4(f)(6)(iii), Nasdaq provided the
Commission with written notice of its intent to file
the proposed rule change at least five business days
prior to the filing date. See letter from Mary M.
Dunbar, Vice President and Deputy General
Counsel, Nasdag, to Katherine A. England,
Assistant Director, Division, Commission, dated
August 14, 2002.

10 See Section 19(b)(3)(C) of the Act, 15 U.S.C.
78s(b)(3)(C).
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with such data at a discounted rate
should assist individual investors in
their analysis of the financial markets.
For these reasons, the Commission
designates the proposal to be effective
and operative upon filing with the
Commission.11

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609. Copies of
the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Exchange. All
submissions should refer to File No.
SR-NASD-2002-117 and should be
submitted by September 30, 2002.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.12
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. 02—22773 Filed 9-6—-02; 8:45 am]
BILLING CODE 8010-01-P
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COMMISSION

[Release No. 34-46437; File No. SR-NYSE-
2002-42]

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by the New
York Stock Exchange, Inc. Extending
the Pilot Regarding Shareholder
Approval of Stock Option Plans
through October 30, 2002

August 29, 2002,
Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934

11 For the purposes only of accelerating the
operative date of this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

1217 CFR 200.30-3(a)(12).

(“Act”),? and Rule 19b—4 thereunder,?2
notice is hereby given that on August
29, 2002, the New York Stock Exchange,
Inc. (“NYSE” or “Exchange”) filed with
the Securities and Exchange
Commission (“SEC” or “Commission”’)
the proposed rule change as described
in Items I, II, and III below, which Items
have been prepared by the Exchange.
The Commission is publishing this
notice to solicit comments on the
proposed rule change from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to extend,
until October 30, 2002, the effectiveness
of the amendments to sections 312.01,
312.03 and 312.04 of the Exchange’s
Listed Company Manual with respect to
the definition of a “broadly-based”
stock option plan, which were approved
by the Commission on a pilot basis (the
“Pilot”) on June 4, 1999.3 The Pilot was
subsequently amended and extended on
March 30, 2001 until September 30,
2001.4 The Pilot has since been
extended until January 11, 2002,5 March
11, 2002, May 13, 2002,” June 30,
2002,8 and August 31, 2002.°

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of and basis for
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. The

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See Securities Exchange Act Release No. 41479,
64 FR 31667 (June 11, 1999) (notice of filing and
order granting accelerated approval, on a pilot
basis, to File No. SR-NYSE-98-32) (“Original Pilot
Approval Order”).

4 See Securities Exchange Act Release No. 44141,
66 FR 18334 (April 6, 2001) (order granting
approval, on a pilot basis, to the File No. SR—
NYSE-00-32).

5 See Securities Exchange Act Release No. 44886
(September 28, 2001), 66 FR 51083 (October 5,
2001) (notice of filing and immediate effectiveness
of File No. SR-NYSE-2001-37) (2001 Extension
Request”).

6 See Securities Exchange Act Release No. 45275
(January 14, 2002), 67 FR 2718 (January 18, 2002)
(File No. SR-NYSE-2002-03).

7 See Securities Exchange Act Release No. 45546
(March 12, 2002), 67 FR 10272 (March 18, 2002)
(File No. SR-NYSE-2002-14).

8 See Securities Exchange Act Release No. 45918
(May 13, 2002), 67 FR 35174 (May 17, 2002) (File
No. SR-NYSE-2002-18).

9 See Securities Exchange Act Release No. 46143
(June 28, 2002), 67 FR 35174 (July 5, 2002) (File No.
SR-NYSE-2002-22).

Exchange has prepared summaries, set
forth in Sections A, B, and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange has had the Pilot with
respect to the definition of a “‘broadly-
based” stock option plan since June 4,
1999.10 On July 13, 2000, the Exchange
filed a proposed rule change seeking to
extend the effectiveness of the Pilot
until September 30, 2003.1* Following
receipt of comments from interested
parties and the SEC staff, on January 19,
2001, the Exchange amended the 2000
Extension Request to shorten the three-
year extension request to one year and
to amend the definition of “broadly
based” under the Exchange’s rule.
While the 2000 Extension Request was
under consideration, the Commission
extended the Pilot to provide the
Commission and the Exchange with
additional time to review and evaluate
comment letters.12 On March 30, 2001,
the Commission approved the 2000
Extension Request, which amended and
extended the Pilot, on a pilot basis until
September 30, 2001.13 The Exchange’s
2001 Extension Request extended the
Pilot until January 11, 2002 to provide
additional time to evaluate the issues
presented by the Pilot.24 The Pilot was

10 See Original Pilot Approval Order note 3 supra.

11 See Securities Exchange Act Release No. 43111
(August 2, 2000), 65 FR 49046 (August 10, 2000)
(notice of filing of File No. SR-NYSE-00-32)
(2000 Extension Request”).

12 See Securities Exchange Act Release Nos.
43329 (September 22, 2000), 65 FR 58833 (October
2, 2000) (notice of filing and immediate
effectiveness of File No. SR-NYSE—-00-38); 43647
(November 30, 2000), 65 FR 77407 (December 11,
2000) (notice of filing and immediate effectiveness
of File No. SR-NYSE-00-52); and 44018 (February
28, 2001), 66 FR 13821 (March 7, 2001) (notice of
filing and immediate effectiveness of File No. SR—
NYSE-2001-04).

13 See note 4 supra.

14 See note 5 supra. One comment letter was
received regarding the extension of the Pilot by the
2001 Extension Request. See letter from Sarah A.B.
Teslick, Executive Director, Council of Institutional
Investors (“CII”) to Jonathan G. Katz, Secretary,
Office of the Secretary, Commission, dated October
16, 2001. The CII commented that the 2001
Extension Request should have been released for
public comment prior to the Commission approving
another extension to the Pilot and that any future
proposed extensions should be released for prior
public comment, that the Pilot not be extended after
January 11, 2002, that the NYSE should be required
to submit a dilution standard for approval which
should be in place before the 2002 proxy season,
and that the Commission act on the proposed
disclosure standards for stock option plans. The
Commission notes that the disclosure standards
were approved by it on December 21, 2001. See
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