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and analyzed by the Commission. New
ranges of comparability based upon
them were published in the Federal
Register on November 19, 2001 (66 FR
57867). The Commission staff has
learned since publication that there was
an inadvertent error in the range in
Appendix B1 for upright freezers with
manual defrost with total refrigerated
volumes between 13.5 and 15.4 cubic
feet. This notice contains the corrected
number.

Although this corrected range of
comparability for upright freezers with
manual defrost is being published prior
to the effective date of the November
notice, manufacturers need not relabel
any freezer already labeled and may use
any labels that were ordered or printed
before the date of this notice in good
faith reliance on the November 19
notice. After this initial stock of labels
is exhausted, however, manufacturers
must use labels based on today’s notice.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Appliance
Labeling Rule. Thus, the amendments
will not have a “significant economic
impact on a substantial number of small
entities.” 5 U.S.C. 605. The Commission
has concluded, therefore, that a
regulatory flexibility analysis is not
necessary, and certifies, under section
605 of the Regulatory Flexibility Act (5
U.S.C. 605(b)), that the amendments
announced today will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, labeling,
Reporting and recordkeeping
requirements.

Accordingly, 16 CFR part 305 is
corrected by making the following
correcting amendments:

PART 305—[CORRECTED]

1. The authority citation for Part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

2. Appendix B1 to Part 305 is revised
to read as follows:

APPENDIX B1 TO PART 305.—UPRIGHT
FREEZERS WITH MANUAL DEFROST
[Range information]

Range of es-

timated an-

Manufacturer’s rated total re- | nual energy

frigerated volume in cubic consumption

feet (kWhlyr.)

Low High
Less than 5.5 .... *) *)
55074 ... 354 354
75t094 .. 372 372
9.5t0 11.4 392 392
11510134 .o, 409 410
13510154 .ooiiiiieee 442 454
155t017.4 ... 477 482
17510 19.4 ...... *) *)
19510214 .. 512 527
21.5t0234 ... * *
23510254 ... 580 580
25510274 ... * *
27510294 ... *) *)
29.5 and over 1,748 | 1,748

*No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 02—2073 Filed 1-28-02; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8981]
RIN 1545-BA40

Disallowance of Deductions and
Credits for Failure to File Timely
Return

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
regulations relating to the disallowance
of deductions and credits for
nonresident alien individuals and
foreign corporations that fail to file a
timely U.S. income tax return. The
current regulations permit nonresident
aliens and foreign corporations the
benefit of deductions and credits only if
they timely file a U.S. income tax return
in accordance with subtitle F of the
Internal Revenue Code, unless the
Commissioner waives the filing
deadlines. The temporary regulations
revise the waiver standard. The text of
these temporary regulations also serves

as the text of the proposed regulations
set forth in the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register.
DATES: Effective Date: These regulations
are effective January 29, 2002.
Applicability Date: For dates of
applicability, see §§1.874-1T(b)(4) and
1.882—-4T(a)(3)(iv) of these regulations.
FOR FURTHER INFORMATION CONTACT.:
Nina E. Chowdhry (202) 622-3880 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Section 871(b)(1) provides that a
nonresident alien individual engaged in
a trade or business within the United
States shall be taxed on income
effectively connected with the conduct
of the trade or business within the
United States. Likewise, under section
882(a)(1), a foreign corporation engaged
in a trade or business within the United
States shall be taxed on its income
effectively connected with the conduct
of the trade or business within the
United States. In determining the
amount of effectively connected taxable
income, both the nonresident alien
individual and the foreign corporation
(collectively, foreign taxpayers)
generally may deduct from effectively
connected gross income expenses that
are properly allocated and apportioned
to that gross income. However, under
sections 874(a)(1) and 882(c)(2), a
foreign taxpayer generally is entitled to
those deductions, and to allowable
credits, only if it files a true and
accurate U.S. income tax return in the
manner prescribed in subtitle F of the
Internal Revenue Code (Code),
including on the return all the
information necessary for the
calculation of the deductions and
credits.

Sections 1.874-1(b)(1) and 1.882—
4(a)(3)(i) provide filing deadlines
beyond which a return entitling the
foreign taxpayer to deductions and
credits may not be filed. Under
§§1.874-1(b)(2) and 1.882—4(a)(3)(ii), as
currently in effect, the Commissioner
may waive the filing deadlines
prescribed in §§ 1.874—1(b)(1) and
1.882—4(a)(3)(i) in rare and unusual
circumstances if good cause for such
waiver, based on the facts and
circumstances, is established by a
foreign taxpayer who does not file a
return (a non-filer). When these
regulations were promulgated in 1990,
Treasury and the IRS intended that the
waiver standard balance the legislative
intent to establish strong compliance
measures with respect to required
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income tax return filing by foreign
taxpayers with a means to grant relief
from the filing deadlines in appropriate
cases. In practice, the IRS has found that
the standard currently in §§1.874—
1(b)(2) and 1.882—4(a)(3)(ii) (the waiver
standard) is too restrictive and does not
achieve this balance.

Explanation of Provisions

The temporary regulations in this
document revise the waiver standard
contained in §§1.874-1(b)(2) and
1.882—4(a)(3)(ii) and provide examples
of the application of the revised
standard. The revised waiver standard
provides that the filing deadlines may
be waived by the Commissioner or his
or her delegate if the non-filer
establishes that, based on the facts and
circumstances, the non-filer acted
reasonably and in good faith in failing
to file a U.S. income tax return
(including a protective return). For this
purpose, a non-filer is not considered to
have acted reasonably and in good faith
if the non-filer knew that it was required
to file the return but chose not to file the
return. In addition, a non-filer shall not
be granted a waiver unless the non-filer
cooperates in determining the non-
filer’s U.S. tax liability for the taxable
year for which the return was not filed.
The following factors will be considered
by the IRS in determining whether a
non-filer, based on the facts and
circumstances, acted reasonably and in
good faith in failing to file a U.S. income
tax return: whether the non-filer
voluntarily identifies itself to the IRS as
having failed to file a U.S. income tax
return before the IRS discovers the
failure to file; whether the non-filer did
not become aware of the non-filer’s
ability to file a protective return by the
deadline for filing the protective return;
whether the non-filer had not
previously filed a U.S. income tax
return; whether the non-filer failed to
file a U.S. income tax return because,
after exercising reasonable diligence
(taking into account relevant experience
and level of sophistication), the non-
filer was unaware of the necessity for
filing the return; whether the non-filer
failed to file a U.S. income tax return
because of intervening events beyond
the non-filer’s control; and whether
other mitigating or exacerbating
circumstances existed.

Effective Date

These regulations apply to open years
for which requests for waivers of
application of sections 874(a) and 882(c)
are filed on or after January 29, 2002.

Special Analyses

It has been determined that these
temporary regulations are not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because no
notice of proposed rulemaking is
required, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
these temporary regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small businesses.

Drafting Information

The principal author of these
regulations is Nina Chowdhry of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.874—1T also issued under
26 U.S.C. 874. * * *

Section 1.882—4T also issued under
26 U.S.C. 882(c). * * *

Par. 2. Section 1.874-1 is amended
by:

1. Revising paragraph (b)(2).

2. Paragraphs (b)(3) and (b)(4) are
redesignated as paragraphs (b)(5) and
(b)(6), respectively.

3. New paragraphs (b)(3) and (b)(4) are
added.

The revision and additions read as
follows:

§1.874-1 Allowance of deductions and
credits to nonresident alien individuals.
* * * * *

(b)(2) through (4) For further
guidance, see § 1.874-1T(b)(2) through
(4).

* * * * *

Par. 3. Section 1.874—1T is added to

read as follows:

§1.874-1T Allowance of deductions and
credits to nonresident alien individuals
(temporary).

(a) through (b)(1) For further
guidance, see § 1.874—1(a) through
(b)(1).

(b)(2) Waiver. The filing deadlines set
forth in paragraph (b)(1) of this section
may be waived if the nonresident alien
individual establishes to the satisfaction
of the Commissioner or his or her
delegate that the individual, based on
the facts and circumstances, acted
reasonably and in good faith in failing
to file a U.S. income tax return
(including a protective return (as
described in § 1.874—1(b)(6))). For this
purpose, a nonresident alien individual
shall not be considered to have acted
reasonably and in good faith if the
individual knew that he or she was
required to file the return and chose not
to file the return. In addition, a
nonresident alien individual shall not
be granted a waiver unless the
individual cooperates in determining
his or her U.S. income tax liability for
the taxable year for which the return
was not filed. The Commissioner or his
or her delegate shall consider the
following factors in determining
whether the nonresident alien
individual, based on the facts and
circumstances, acted reasonably and in
good faith in failing to file a U.S. income
tax return:

(i) Whether the individual voluntarily
identifies himself or herself to the
Internal Revenue Service as having
failed to file a U.S. income tax return
before the Internal Revenue Service
discovers the failure to file;

(ii) Whether the individual did not
become aware of his or her ability to file
a protective return (as described in
§ 1.874—1(b)(6)) by the deadline for
filing the protective return;

(ii1) Whether the individual had not
previously filed a U.S. income tax
return;

(iv) Whether the individual failed to
file a U.S. income tax return because,
after exercising reasonable diligence
(taking into account his or her relevant
experience and level of sophistication),
the individual was unaware of the
necessity for filing the return;

(v) Whether the individual failed to
file a U.S. income tax return because of
intervening events beyond the
individual’s control; and

(vi) Whether other mitigating or
exacerbating factors existed.

(3) Examples. The following examples
illustrate the provisions of this
paragraph (b). In all examples, Ais a
nonresident alien individual and uses
the calendar year as A’s taxable year.
The examples are as follows:
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Example 1. Nonresident alien individual
discloses own failure to file. In Year 1, A
became a limited partner with a passive
investment in a U.S. limited partnership that
was engaged in a U.S. trade or business.
During Year 1 through Year 4, A incurred
losses with respect to A’s U.S. partnership
interest. A’s foreign tax advisor incorrectly
concluded that because A was a limited
partner and had only losses from A’s
partnership interest, A was not required to
file a U.S. income tax return. A was aware
neither of A’s obligation to file a U.S. income
tax return for those years nor of A’s ability
to file a protective return for those years. A
had never filed a U.S. income tax return
before. In Year 5, A began realizing a profit,
rather than a loss, with respect to the
partnership interest, and, for this reason,
engaged a U.S. tax advisor to handle A’s
responsibility to file U.S. income tax returns.
In preparing A’s U.S. income tax return for
Year 5, A’s U.S. tax advisor discovered that
returns were not filed for Year 1 through Year
4. Therefore, with respect to those years for
which applicable filing deadlines in § 1.874—
1(b)(1) were not met, A would be barred by
paragraph § 1.874—1(a) from claiming any
deductions that otherwise would have given
rise to net operating losses on returns for
these years, and would have been available
as loss carryforwards in subsequent years. At
A’s direction, A’s U.S. tax advisor promptly
contacted the appropriate examining
personnel and cooperated with the Internal
Revenue Service in determining A’s income
tax liability, for example, by preparing and
filing the appropriate income tax returns for
Year 1 through Year 4 and by making A’s
books and records available to an Internal
Revenue Service examiner. A has met the
standard described in paragraph (b)(2) of this
section for waiver of any applicable filing
deadlines in § 1.874—1(b)(1).

Example 2. Nonresident alien individual
refuses to cooperate. Same facts as in
Example 1, except that while A’s U.S. tax
advisor contacted the appropriate examining
personnel and filed the appropriate income
tax returns for Year 1 through Year 4, A
refused all requests by the Internal Revenue
Service to provide supporting information
(for example, books and records) with respect
to those returns. Because A did not cooperate
in determining A’s U.S. tax liability for the
taxable years for which an income tax return
was not timely filed, A is not granted a
waiver as described in paragraph (b)(2) of
this section of any applicable filing deadlines
in §1.874-1(b)(1).

Example 3. Nonresident alien individual
fails to file a protective return. Same facts as
in Example 1, except that in Year 1 through
Year 4, A also consulted a U.S. tax advisor,
who advised A that it was uncertain whether
U.S. income tax returns were necessary for
those years and that A could protect its right
subsequently to claim the loss carryforwards
by filing protective returns under § 1.874—
1(b)(6). A did not file U.S. income tax returns
or protective returns for those years. A did
not present evidence that intervening events
beyond A’s control prevented A from filing
an income tax return, and there were no
other mitigating factors. A has not met the
standard described in paragraph (b)(2) of this

section for waiver of any applicable filing
deadlines in § 1.874-1(b)(1).

Example 4. Nonresident alien with
effectively connected income. In Year 1, A, a
computer programmer, opened an office in
the United States to market and sell a
software program that A had developed
outside the United States. A had minimal
business or tax experience internationally,
and no such experience in the United States.
Through A’s personal efforts, U.S. sales of the
software produced income effectively
connected with a U.S. trade or business. A,
however, did not file U.S. income tax returns
for Year 1 or Year 2. A was aware neither of
A’s obligation to file a U.S. income tax return
for those years, nor of A’s ability to file a
protective return for those years. A had never
filed a U.S. income tax return before. In
November of Year 3, A engaged U.S. counsel
in connection with licensing software to an
unrelated U.S. company. U.S. counsel
reviewed A’s U.S. activities and advised A
that A should have filed U.S. income tax
returns for Year 1 and Year 2. A immediately
engaged a U.S. tax advisor who, at A’s
direction, promptly contacted the
appropriate examining personnel and
cooperated with the Internal Revenue Service
in determining A’s income tax liability, for
example, by preparing and filing the
appropriate income tax returns for Year 1 and
Year 2 and by making A’s books and records
available to an Internal Revenue Service
examiner. A has met the standard described
in paragraph (b)(2) of this section for waiver
of any applicable filing deadlines in § 1.874—
1(b)(1).

Example 5. IRS discovers nonresident
alien’s failure to file. In Year 1, A, a computer
programmer, opened an office in the United
States to market and sell a software program
that A had developed outside the United
States. Through A’s personal efforts, U.S.
sales of the software produced income
effectively connected with a U.S. trade or
business. A had extensive experience
conducting similar business activities in
other countries, including making the
appropriate tax filings. However, A was
aware neither of A’s obligation to file a U.S.
income tax return for those years, nor of A’s
ability to file a protective return for those
years. A had never filed a U.S. income tax
return before. Despite A’s extensive
experience conducting similar business
activities in other countries, A made no effort
to seek advice in connection with A’s U.S.
tax obligations. A failed to file either U.S.
income tax returns or protective returns for
Year 1 and Year 2. In November of Year 3,
an Internal Revenue Service examiner asked
A for an explanation of A’s failure to file U.S.
income tax returns. A immediately engaged
X, a U.S. tax advisor, and cooperated with
the Internal Revenue Service in determining
A’s income tax liability, for example, by
preparing and filing the appropriate income
tax returns for Year 1 and Year 2 and by
making A’s books and records available to
the examiner. A did not present evidence
that intervening events beyond A’s control
prevented A from filing a return, and there
were no other mitigating factors. A has not
met the standard described in paragraph
(b)(2) of this section for waiver of any
applicable filing deadlines in § 1.874-1(b)(1).

Example 6. Nonresident alien with prior
filing history. A began a U.S. trade or
business in Year 1 as a sole proprietorship.
A’s tax advisor filed the appropriate U.S.
income tax returns for Year 1 through Year
6, reporting income effectively connected
with A’s U.S. trade or business. In Year 7, A
replaced its tax advisor with a tax advisor
unfamiliar with U.S. tax law. A did not file
a U.S. income tax return for any year from
Year 7 through Year 10, although A had
effectively connected income for those years.
A was aware of A’s ability to file a protective
return for those years. In Year 11, an Internal
Revenue Service examiner contacted A and
asked for an explanation of A’s failure to file
income tax returns after Year 6. A
immediately engaged a U.S. tax advisor and
cooperated with the Internal Revenue Service
in determining A’s income tax liability, for
example, by preparing and filing the
appropriate income tax returns for Year 7
through Year 10 and by making A’s books
and records available to the examiner. A did
not present evidence that intervening events
beyond A’s control prevented A from filing
a return, and there were no other mitigating
factors. A has not met the standard described
in paragraph (b)(2) of this section for waiver
of any applicable filing deadlines in § 1.874—
1(b)(1).

(4) Effective date. Paragraphs (b)(2)
and (3) of this section are applicable to
open years for which a request for a
waiver is filed on or after January 29,
2002.

(b)(5) through (e). For further
guidance, see § 1.874-1 (b)(5) through
(e).

Par. 4. Section 1.882—4 is amended
by:

1. Revising paragraph (a)(3)(ii).

2. Paragraphs (a)(3)(iii) through
(a)(3)(v) are redesignated as paragraphs
(a)(3)(v) through (a)(3)(vii), respectively.

3. New paragraphs (a)(3)(iii) and
(a)(3)(iv) are added.

The revision and additions read as
follows:

§1.882-4 Allowance of deductions and
credits to foreign corporations.

(a) * *x %

(3) * * %

(ii) through (iv) For further guidance,
see § 1.882—4T(a)(3)(ii) through (iv).
* * * * *

Par. 5. Section 1.882—4T is added to
read as follows:

§1.882-4T Allowance of deductions and
credits to foreign corporations (temporary).

(a) through (a)(3)(i) For further
guidance, see § 1.882—4(a) through
(a)(3)().

(a)(3)(ii) The filing deadlines set forth
in §1.882—-4(a)(3)(i) may be waived if
the foreign corporation establishes to
the satisfaction of the Commaissioner or
his or her delegate that the corporation,
based on the facts and circumstances,
acted reasonably and in good faith in
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failing to file a U.S. income tax return
(including a protective return (as
described in § 1.882—4(a)(3)(vi))). For
this purpose, a foreign corporation shall
not be considered to have acted
reasonably and in good faith if the
foreign corporation knew that it was
required to file the return and chose not
to file the return. In addition, a foreign
corporation shall not be granted a
waiver unless the foreign corporation
cooperates in the process of determining
its income tax liability for the taxable
year for which the return was not filed.
The Commissioner or his or her delegate
shall consider the following factors in
determining whether the foreign
corporation, based on the facts and
circumstances, acted reasonably and in
good faith in failing to file a U.S. income
tax return:

(A) Whether the corporation
voluntarily identifies itself to the
Internal Revenue Service as having
failed to file a U.S. income tax return
before the Internal Revenue Service
discovers the failure to file;

(B) Whether the corporation did not
become aware of its ability to file a
protective return (as described in
§ 1.882—4(a)(3)(vi)) by the deadline for
filing a protective return;

(C) Whether the corporation had not
previously filed a U.S. income tax
return;

(D) Whether the corporation failed to
file a U.S. income tax return because,
after exercising reasonable diligence
(taking into account its relevant
experience and level of sophistication),
the corporation was unaware of the
necessity for filing the return;

(E) Whether the corporation failed to
file a U.S. income tax return because of
intervening events beyond the
corporation’s control; and

(F) Whether other mitigating or
exacerbating factors existed.

(iii) The following examples illustrate
the provisions of this section. In all
examples, FC is a foreign corporation
and uses the calendar year as its taxable
year. The examples are as follows:

Example 1. Foreign corporation discloses
own failure to file. In Year 1, FC became a
limited partner with a passive investment in
a U.S. limited partnership that was engaged
in a U.S. trade or business. During Year 1
through Year 4, FC incurred losses with
respect to FC’s U.S. partnership interest. FC’s
foreign tax director incorrectly concluded
that because FC was a limited partner and
had only losses from FC’s partnership
interest, FC was not required to file a U.S.
income tax return. FC’s management was
aware neither of FC’s obligation to file a U.S.
income tax return for those years nor of FC’s
ability to file a protective return for those
years. FC had never filed a U.S. income tax
return before. In Year 5, FC began realizing

a profit, rather than a loss, with respect to the
partnership interest, and, for this reason,
engaged a U.S. tax advisor to handle FC’s
responsibility to file U.S. income tax returns.
In preparing FC’s income tax return for Year
5, FC’s U.S. tax advisor discovered that
returns were not filed for Year 1 through Year
4. Therefore, with respect to those years for
which applicable filing deadlines in § 1.882—
4(a)(3)(i) were not met, FC would be barred
by § 1.882—4(a)(2) from claiming any
deductions that otherwise would have given
rise to net operating losses on returns for
these years, and would have been available
as loss carryforwards in subsequent years. At
FC’s direction, FC’s U.S. tax advisor
promptly contacted the appropriate
examining personnel and cooperated with
the Internal Revenue Service in determining
FC’s income tax liability, for example, by
preparing and filing the appropriate income
tax returns for Year 1 through Year 4 and by
making FC’s books and records available to
an Internal Revenue Service examiner. FC
has met the standard described in paragraph
(a)(3)(ii) of this section for waiver of any
applicable filing deadlines in § 1.882—
4(a)(3)®).

Example 2. Foreign corporation refuses to
cooperate. Same facts as in Example 1,
except that while FC’s U.S. tax advisor
contacted the appropriate examining
personnel and filed the appropriate income
tax returns for Year 1 through Year 4, FC
refused all requests by the Internal Revenue
Service to provide supporting information
(for example, books and records) with respect
to those returns. Because FC did not
cooperate in determining its U.S. tax liability
for the taxable years for which an income tax
return was not timely filed, FC is not granted
a waiver as described in paragraph (a)(3)(ii)
of this section of any applicable filing
deadlines in §1.882—4(a)(3)(i).

Example 3. Foreign corporation fails to file
a protective return. Same facts as in Example
1, except that in Year 1 through Year 4, FC’s
tax director also consulted a U.S. tax advisor,
who advised FC’s tax director that it was
uncertain whether U.S. income tax returns
were necessary for those years and that FC
could protect its right subsequently to claim
the loss carryforwards by filing protective
returns under § 1.882—4(a)(3)(vi). FC did not
file U.S. income tax returns or protective
returns for those years. FC did not present
evidence that intervening events beyond FC’s
control prevented FC from filing an income
tax return, and there were no other mitigating
factors. FC has not met the standard
described in paragraph (a)(3)(ii) of this
section for waiver of any applicable filing
deadlines in § 1.882—4(a)(3)(i).

Example 4. Foreign corporation with
effectively connected income. In Year 1, FC,
a technology company, opened an office in
the United States to market and sell a
software program that FC had developed
outside the United States. FC had minimal
business or tax experience internationally,
and no such experience in the United States.
Through FC’s direct efforts, U.S. sales of the
software produced income effectively
connected with a U.S. trade or business. FC,
however, did not file U.S. income tax returns
for Year 1 or Year 2. FC’s management was

aware neither of FC’s obligation to file a U.S.
income tax return for those years, nor of FC’s
ability to file a protective return for those
years. FC had never filed a U.S. income tax
return before. In January of Year 4, FC
engaged U.S. counsel in connection with
licensing software to an unrelated U.S.
company. U.S. counsel reviewed FC’s U.S.
activities and advised FC that FC should
have filed U.S. income tax returns for Year

1 and Year 2. FC immediately engaged a U.S.
tax advisor, at FC’s direction, who promptly
contacted the appropriate examining
personnel and cooperated with the Internal
Revenue Service in determining FC’s income
tax liability, for example, by preparing and
filing the appropriate income tax returns for
Year 1 and Year 2 and by making FC’s books
and records available to an Internal Revenue
Service examiner. FC has met the standard
described in paragraph (a)(3)(ii) of this
section for waiver of any applicable filing
deadlines in § 1.882—4(a)(3)(i).

Example 5. IRS discovers foreign
corporation’s failure to file. In Year 1, FC, a
technology company, opened an office in the
United States to market and sell a software
program that FC had developed outside the
United States. Through FC’s direct efforts,
U.S. sales of the software produced income
effectively connected with a U.S. trade or
business. FC had extensive experience
conducting similar business activities in
other countries, including making the
appropriate tax filings. However, FC’s
management was aware neither of FC’s
obligation to file a U.S. income tax return for
those years, nor of FC’s ability to file a
protective return for those years. FC had
never filed a U.S. income tax return before.
Despite FC’s extensive experience
conducting similar business activities in
other countries, FC made no effort to seek
advice in connection with FC’s U.S. tax
obligations. FC failed to file either U.S.
income tax returns or protective returns for
Year 1 and Year 2. In January of Year 4, an
Internal Revenue Service examiner asked FC
for an explanation of FC’s failure to file U.S.
income tax returns. FC immediately engaged
X, a U.S. tax advisor, and cooperated with
the Internal Revenue Service in determining
FC’s income tax liability, for example, by
preparing and filing the appropriate income
tax returns for Year 1 and Year 2 and by
making FC’s books and records available to
the examiner. FC did not present evidence
that intervening events beyond FC’s control
prevented FC from filing a return, and there
were no other mitigating factors. FC has not
met the standard described in paragraph
(a)(3)(ii) of this section for waiver of any
applicable filing deadlines in § 1.882—
4(a)(3)(i) of this section.

Example 6. Foreign corporation with prior
filing history. FC began a U.S. trade or
business in Year 1. FC’s tax advisor filed the
appropriate U.S. income tax returns for Year
1 through Year 6, reporting income
effectively connected with FC’s U.S. trade or
business. In Year 7, FC replaced its tax
advisor with a tax advisor unfamiliar with
U.S. tax law. FC did not file a U.S. income
tax return for any year from Year 7 through
Year 10, although FC had effectively
connected income for those years. FC’s
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management was aware of FC’s ability to file
a protective return for those years. In Year 11,
an Internal Revenue Service examiner
contacted FC and asked FC’s chief financial
officer for an explanation of its failure to file
U.S. income tax returns after Year 6. FC
immediately engaged a U.S. tax advisor and
cooperated with the Internal Revenue Service
in determining FC’s income tax liability, for
example, by preparing and filing the
appropriate income tax returns for Year 7
through Year 10 and by making FC’s books
and records available to the examiner. FC did
not present evidence that intervening events
beyond FC’s control prevented FC from filing
a return, and there were no other mitigating
factors. FC has not met the standard
described in paragraph (a)(3)(ii) of this
section for waiver of any applicable filing
deadlines in § 1.882—4(a)(3)(i).

(iv) Paragraphs (a)(3)(ii) and (iii) of
this section are applicable to open years
for which a request for a waiver is filed
on or after January 29, 2002.

(a)(3)(v) through (b)(2) For further
guidance, see § 1.882—4(a)(3)(v) through
(b)(2).

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

Approved: January 4, 2002.

Mark Weinberger,

Assistant Secretary of the Treasury.

[FR Doc. 02—2044 Filed 1-28-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 8975]
RIN 1545-BA21

Certain Transfers of Property to
Regulated Investment Companies
[RICs] and Real Estate Investment
Trusts [REITs]; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to temporary
regulations.

SUMMARY: This document contains
corrections to temporary regulations
that were published in the Federal
Register on Wednesday, January 2, 2002
(67 FR 8) relating to certain transactions
or events that result in a Regulated
Investment Company [RIC] or a Real
Estate Investment Trust [REIT] owning
property that has a basis determined by
reference to a C corporation’s basis in
the property under sections 631 and
633.

DATES: This correction is effective
January 2, 2002.

FOR FURTHER INFORMATION CONTACT: Lisa
A. Fuller, (202) 622—7750 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations that are the
subject of these corrections is under
sections 631 and 633 of the Internal
Revenue Code.

Need for Correction

As published, the TD 8975 contain
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

Accordingly, the publication of TD
8975, that were the subject of FR Doc.
01-31969, is corrected as follows:

1. On page 10, column 1, in the
preamble under the paragraph heading
“Section 1374 Operational Rules”, first
paragraph, line 8, the language “The
comments pointed out certain” is
corrected to read “The commentators
pointed out certain”.

LaNita Van Dyke,

Acting, Chief, Regulations Unit, Associate
Chief Counsel (Income Tax and Accounting).

[FR Doc. 02—2154 Filed 1-28-02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD08-01-050]

RIN 2115-AE47

Drawbridge Operating Regulation;

Mississippi River, Wisconsin and
Minnesota

AGENCY: Coast Guard, DOT.
ACTION: Temporary deviation.

SUMMARY: The Commander, Eighth
Coast Guard District has authorized a
temporary deviation from the regulation
governing the LaCrosse Railroad
Drawbridge, Mile 699.8, Upper
Mississippi River at LaCrosse,
Wisconsin. This deviation allows the
drawbridge to remain closed to
navigation for 56 days from 12:01 a.m.,
January 14, 2002, until 12:01 a.m.,
March 11, 2002, Central Standard Time.
This action will facilitate maintenance
work on the bridge.

DATES: This temporary deviation is
effective from 12:01 a.m., January 14,
2002, until 12:01 a.m., March 11, 2002.
ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are

available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Commander (obr), Eighth Coast Guard
District, 1222 Spruce Street, St. Louis,
MO 63103-2832. The Bridge
Administration Branch maintains the
public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT:
Roger K. Wiebusch, Bridge
Administrator, telephone (314) 539-
3900, extension 378.

SUPPLEMENTARY INFORMATION: The
Canadian Pacific Railway requested a
temporary deviation on December 4,
2001 for the operation of the LaCrosse
Railroad drawbridge (33 CFR
117.671(b)) to allow the bridge owner
time for preventative maintenance.

The LaCrosse Railroad Drawbridge
provides a vertical clearance of 21.9 feet
above normal pool in the closed-to-
navigation position. Navigation on the
waterway consists primarily of
commercial tows and recreational
watercraft. This deviation has been
coordinated with waterway users. No
objections were received.

This deviation allows the bridge to
remain closed to navigation from 12:01
a.m., January 14, 2002 to 12:01 a.m.,
March 11, 2002. The drawbridge
operation regulations, when not
amended by a deviation, requires that
the drawbridge open on signal.

Roy J. Casto,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 02-2151 Filed 1-28-02; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP MIAMI-01-122]
RIN 2116-AA97

Security Zones; Port Everglades, Fort
Lauderdale, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary fixed security
zone encompassing the Intracoastal
Waterway near Port Everglades, Florida.
This security zone is needed for
national security reasons to protect the
public, ports, and waterways from
potential subversive acts. Entry into this
zone is prohibited, unless specifically
authorized by the Captain of the Port,
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