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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket 94-129; FCC 98-334]

Implementation of the Subscriber
Carrier Selection Changes Provisions
of the Telecommunications Act of
1996; Unauthorized Changes of
Consumers’ Long Distance Carriers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission adopted a
Second Report and Order which
establishes new rules and policies
governing the unauthorized switching of
subscribers telecommunications, an
activity more commonly known as
“*slamming.” The Commission’s
decision is intended to deter and
ultimately eliminate unauthorized
changes in subscribers
telecommunications carriers.

DATES: The effective date of the rules
adopted in this Order is April 29, 1999,
except for 47 CFR 64.1100(c),
64.1100(d), 64.1170, and 64.1180, which
contain information collection
requirements which have not been
approved by OMB and which will be
effective 90 days after publication in the
Federal Register to enable carriers to

develop and implement an alternative
carrier dispute resolution mechanism

involving an independent administrator.

The Commission will publish a
document announcing the effective date
of these rules.

FOR FURTHER INFORMATION CONTACT:
Kimberly Parker, Enforcement Division,
Common Carrier Bureau (202) 418—
7393. For additional information
concerning the information collections
contained in this Order contact Judy
Boley at 202-418-0214, or via the
Internet at jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order in CC Docket No. 94—
129 [FCC 98-334], adopted on
December 17, 1998 and released on
December 23, 1998. The full text of the
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room 239,
1919 M Street, N.W., Washington, D.C.
The complete text of this decision may
also be purchased from the
Commission’s duplicating contractor,
International Transcription Services,
1231 20th Street, N.W., Washington,
D.C.

Paperwork Reduction Act: This
Report and Order contains a new or
modified information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,

invites the general public and the Office
of Management and Budget (OMB) to
comment on the following information
collections contained in the Report and
Order as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13. OMB natification of action is due 60
days from the date of publication of the
Report and Order in the Federal
Register. Comments should address: (a)
whether the new or modified
information collection is necessary for
the proper performance of the functions
of the Commission, including whether
the information shall have practical
utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: 3060-0787.

Title: Implementation of the
Subscriber Carrier Selection Changes
Provisions of the Telecommunications
Act of 1996; Unauthorized Changes of
Consumers’ Long Distance Carriers, CC
Docket No. 94-129.

Form No.: N/A.

Type of Review: Revised collections.

Respondents: Business or other for-
profit.

Section/title

a. Section 64.1100
b. Section 64.1150
c. Section 64.1160 ...
d. Section 64.1170 ...
e. Section 64.1180 ...
f. Section 64.1190

No. of Re- Est. time per re- | Total annual
spondents sponse (hours) | burden (hours)
1800 15 2,700
675 15 844
1800 15 2,700
1800 5 9,000
1800 4 7,200
1800 2 3,600

Total Annual Burden: 26,044 hours.
Estimated Costs Per Respondent: N/A.

Needs and Uses: Section 258 of the
Communications Act of 1934 (Act), as
amended by the Telecommunications
Act of 1996, makes it unlawful for any
telecommunications carrier to “submit
or execute a change in a subscriber’s
selection of a provider of
telecommunications exchange service or
telephone toll service except in
accordance with such verification
procedures as the Commission shall
prescribe.” The section further provides
that any telecommunications carrier that
violates such verification procedures
and that collects charges for telephone
exchange service or telephone toll
service from a subscriber, shall be liable
to the carrier previously selected by the

subscriber in an amount equal to all

charges paid by the subscriber after such

violation. The information collections
contained within the Report and Order
are necessary to accommodate the
Commission’s implementation of
Section 258.

Final Regulatory Flexibility Analysis

1. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Further Notice
of Proposed Rule Making and
Memorandum Opinion and Order on
Reconsideration (Further Notice and

Order) in Policies and Rules Concerning

Unauthorized Changes of Consumers’
Long Distance Carrier. The Commission
sought written public comment on the

proposals in the Further Notice and
Order, including comment on the IRFA.
The comments received are discussed
below. This present Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA.

i. Need for and Objectives of This Order
and the Rules Adopted Herein

2. Section 258 of the Act makes it
unlawful for any telecommunications
carrier ““to submit or execute a change
in a subscriber’s selection of a provider
of telephone exchange service or
telephone toll service except in
accordance with such verification
procedures as the Commission shall
prescribe.” Accordingly, the
Commission adopts rules to implement
this provision.
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ii. Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA

3. In the IRFA, the Commission found
that the rules it proposed to adopt in
this proceeding may have a significant
impact on a substantial number of small
businesses as defined by 5 U.S.C.
601(3). The IRFA solicited comment on
the number of small businesses that
would be affected by the proposed
regulations and on alternatives to the
proposed rules that would minimize the
impact on small entities consistent with
the objectives of this proceeding.

4. America’s Carriers
Telecommunications Association
(ACTA) has submitted comments
directly in response to the IRFA. ACTA
states that the Commission violated the
RFA in its IRFA by not addressing
sufficiently the “impact of the vague
and standardless environment
surrounding enforcement of the anti-
slamming campaign on small carriers.”
ACTA asserts that because the proposed
rules define slamming to include
unintentional acts, small carriers will
suffer disproportionately. ACTA states
that the only proposal the Commission
made to minimize the impact of its
proposed rules on small carriers was the
proposal to require private settlement
negotiations regarding the transfer of
charges arising due to section 258
liability. ACTA states that this proposal
is inadequate because liability for
inadvertent slams should not be
imposed in the first place. ACTA
submits that imposing liability for
inadvertent slams will allow dishonest
customers to claim falsely that they
were slammed in order to avoid
payment for legitimate services. Even
when a complaint is not prosecuted to
a formal decision, ACTA states,
handling allegations of slamming are
expensive and time-consuming for small
carriers. ACTA also claims that the
Commission is prejudiced against small
carriers and that this attitude is reflected
in unbalanced proposals that will allow
large carriers and the Commission to
subject small carriers to misdirected
enforcement efforts and monetary losses
and fines, as well as skew competition.
ACTA also objects to the following as
being harmful to small carriers: (1)
elimination of the welcome package
because it is an economical verification
method for small carriers; (2) imposing
the same verification procedures for in-
bound and out-bound calls because that
would overburden small carriers; (3)
non-preemption of state regulation
because small carriers would have
difficulty in meeting the requirements of
different states.

5. We disagree with ACTA’s
contentions. We believe that imposing
liability for all intentional and
unintentional unauthorized changes is
not vague, but rather that it is so clear
as to eliminate any doubts as to the
circumstances that would constitute a
slam. The bright-line standard that we
adopt in this Order should help all
carriers, including small carriers, to
avoid making unauthorized changes to a
subscriber’s selection of
telecommunications provider. We also
disagree with ACTA’s contention that
defining slamming to include accidental
slams would disproportionately affect
small carriers. Section 258 prohibits
slamming by any telecommunications
carrier and does not distinguish
between intentional and inadvertent
conduct. Regardless of its size, no
carrier has the right to commit unlawful
acts. We believe that holding carriers
liable for intentional and inadvertent
unauthorized changes to subscribers’
preferred carriers will reduce the overall
incidence of slamming.

We also disagree with ACTA’s
allegation that the Commission is biased
against small carriers and that this bias
is evident in the rules we proposed in
the Further Notice and Order. The rules
we adopt require all carriers, regardless
of size, to take precautions to guard
against the harm to consumers that is
caused by slamming. Finally, regarding
the preemption of state law, we decline
to exercise our preemption authority at
this time because the commenters have
failed to establish a record upon which
a specific preemption finding could be
made.

iii. Description and Estimates of the
Number of Small Entities to Which the
Rules Adopted in the Order in CC
Docket No. 94-129 Will Apply

6. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the adopted rules. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” ““small organization,”
and “‘small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

7. The most reliable source of
information regarding the total numbers
of certain common carrier and related

providers nationwide, as well as the
numbers of commercial wireless
entities, appears to be data the
Commission publishes annually in its
Telecommunications Industry Revenue
report, regarding the
Telecommunications Relay Service
(TRS). According to data in the most
recent report, there are 3,459 interstate
carriers. These carriers include, inter
alia, local exchange carriers, wireline
carriers and service providers,
interexchange carriers, competitive
access providers, operator service
providers, pay telephone operators,
providers of telephone toll service,
providers of telephone exchange
service, and resellers.

8. The SBA has defined
establishments engaged in providing
“Radiotelephone Communications’ and
“Telephone Communications, Except
Radiotelephone’ to be small businesses
when they have no more than 1,500
employees. Below, we discuss the total
estimated number of telephone
companies falling within the two
categories and the number of small
businesses in each, and we then attempt
to refine further those estimates to
correspond with the categories of
telephone companies that are commonly
used under our rules.

9. Although some affected incumbent
local exchange carriers (ILECs) may
have 1,500 or fewer employees, we do
not believe that such entities should be
considered small entities within the
meaning of the RFA because they are
either dominant in their field of
operations or are not independently
owned and operated, and therefore by
definition not ““small entities” or **small
business concerns’ under the RFA.
Accordingly, our use of the terms “‘small
entities” and ‘‘small businesses” does
not encompass small ILECs. Out of an
abundance of caution, however, for
regulatory flexibility analysis purposes,
we will separately consider small ILECs
within this analysis and use the term
“small ILECs” to refer to any ILECs that
arguably might be defined by the SBA
as ‘‘small business concerns.”

10. Total Number of Telephone
Companies Affected. The U.S. Bureau of
the Census (“‘Census Bureau’’) reports
that, at the end of 1992, there were
3,497 firms engaged in providing
telephone services, as defined therein,
for at least one year. It is reasonable to
conclude that fewer than 3,497
telephone service firms are small entity
telephone service firms or small ILECs
that may be affected by the proposed
rules, if adopted.

11. Wireline Carriers and Service
Providers. We estimate that fewer than
2,295 small telephone communications
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companies other than radiotelephone
companies are small entities or small
ILECs that may be affected by the
proposed rules, if adopted.t

12. Local Exchange Carriers. We
estimate that fewer than 1,371 providers
of local exchange service are small
entities or small ILECs that may be
affected by the proposed rules, if
adopted.

13. Interexchange Carriers. We
estimate that there are fewer than 143
small entity IXCs that may be affected
by the proposed rules, if adopted.

14. Competitive Access Providers. We
estimate that there are fewer than 109
small entity CAPs that may be affected
by the proposed rules, if adopted.

15. Resellers (including debit card
providers). We estimate that there are
fewer than 339 small entity resellers
that may be affected by the proposed
rules, if adopted.

16. Cellular Licensees. We estimate
that there are fewer than 804 small
cellular service carriers that may be
affected by the proposed rules, if
adopted.

iv. Summary of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

17. Below, we analyze the projected
reporting, recordkeeping, and other
compliance requirements that may
affect small entities and small
incumbent LECs.

18. Verification rules. The
Commission’s verification rules shall
apply to all carriers, excluding for the
present time CMRS carriers, that submit
or execute carrier changes on behalf of
a subscriber.

19. Elimination of the welcome
package. Carriers may not use the
welcome package as a verification
method.

20. Verification of in-bound
telemarketing sales. Carriers must
comply with our verification rules for
all calls that result in carrier changes
that are submitted on behalf of
subscribers, whether those calls are
consumer-initiated or carrier-initiated.

21. Third Party Administrator for
Dispute Resolution. The effective date of
the Commission’s liability rules (47 CFR
64.1100(c), 64.1100(d), 64.1170, and
64.1180) is delayed until 90 days after
publication in the Federal Register to
enable carriers to develop and
implement an alternative carrier dispute
resolution mechanism involving an
independent administrator. If carriers
successfully implement such a plan, the

1The proposed rule referenced in paragraphs 10—
16 are published in the same separate part of this
issue.

Commission will entertain carriers’
requests for waiver of the administrative
requirements of our liability rules where
such carriers voluntarily agree to use the
independent administrator.

22. Preferred Carrier Freeze
Procedures. The Commission’s rules
require carriers who offer preferred
carrier freeze protection to follow
certain procedures.

v. Steps Taken To Minimize the
Significant Economic Impact of This
Order on Small Entities and Small
Incumbent LECs, Including the
Significant Alternatives Considered

23. Verification rules. Ameritech,
SBC, and U S WEST propose systems
that would impose fines or more
stringent verification requirements on
carriers with a history of slamming, as
determined by the LEC or otherwise. We
decline to adopt such proposals because
they would impose more stringent
verification requirements on carriers
only after such carriers have slammed
significant numbers of consumers.
Furthermore, we find such proposals to
be problematic because they could
permit LECs to target certain carriers for
“punishment.”

24. Elimination of the welcome
package. Several commenters propose
modifications to the welcome package,
rather than elimination of it entirely,
because the welcome package is an
inexpensive verification option that is
suitable for use by smaller carriers. We
conclude that it is better to eliminate the
welcome package entirely, rather than
attempt to “fix”’ it with modifications
that fail to provide adequate protection
against fraud or curtail its usefulness.

25. Verification of in-bound
telemarketing. Several commenters
propose that less burdensome
verification procedures apply to in-
bound telemarketing. We decline to
adopt these proposals because we feel
that they offer little protection to a
consumer against an unscrupulous
carrier.

26. Independent Third Party
Verification. Several commenters
submitted proposals for determining the
independence of a third party verifier.
These commenters support the criteria
that the Commission has adopted in this
Order.

27. Verification Records. Several
commenters, including NAAG and
NYSDPS, support a requirement that
carriers retain verification records for a
certain period of time. We choose a
retention period of two years because
any person desiring to file a complaint
with the Commission alleging a
violation of the Act must do so within
two years of the alleged violation.

28. Liability rules. To address
concerns that smaller carriers may suffer
from the imposition of our liability
rules, we note that a carrier accused of
slamming has the opportunity to
provide evidence of verification, in
order to prove that it did not slam a
subscriber, before having to remit any
revenues to an authorized carrier.

29. Third Party Administrator for
Dispute Resolution. This provision will
benefit smaller carriers by providing
them with an alternative means of
compliance with our liability rules.
Carriers are given a choice of complying
with our liability rules in whole by
administering the requirements
themselves, or of complying by using an
independent third party to administer
the requirements.

30. Preferred Carrier Freeze
Procedures. States are free to impose
restrictions on the use of preferred
carrier freezes for local exchange and
intraLATA toll services if they
determine that such steps are necessary
in light of the availability of local
competition in a particular market.
Furthermore, we impose certain
requirements that will prevent carriers
from using preferred carrier freezes in
an anticompetitive manner, such as easy
procedures to lift freezes. In this way,
the existence of preferred carrier freeze
programs will not impede carriers
wishing to compete in local services,
especially smaller carriers.

31. The Commission will send a copy
of the Order, including this FRFA, in a
report to be sent to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996. In
addition, the Commission will send a
copy of the Order, including the FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Order and FRFA (or summaries
thereof) will also be published in the
Federal Register.

l. Introduction

32. In this Second Report and Order
and Second Further Notice of Proposed
Rulemaking (Order), we adopt rules
proposed in the First Further Notice of
Proposed Rulemaking and
Memorandum Opinion and Order on
Reconsideration (Further Notice and
Order) to implement section 258 of the
Communications Act of 1934 (Act), as
amended by the Telecommunications
Act of 1996 (1996 Act). Section 258
makes it unlawful for any
telecommunications carrier to “submit
or execute a change in a subscriber’s
selection of a provider of telephone
exchange service or telephone toll
service except in accordance with such
verification procedures as the
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Commission shall prescribe.” The goal
of section 258 and this Order is to
eliminate the practice of “slamming.”
Slamming occurs when a company
changes a subscriber’s carrier selection
without that subscriber’s knowledge or
explicit authorization.

33. Despite the Commission’s existing
slamming rules, our records indicate
that slamming has increased at an
alarming rate. In 1997, the Commission
processed approximately 20,500
slamming complaints and inquiries,
which is an increase of approximately
61% over 1996 and an increase of
approximately 135% over 1995. From
January to the beginning of December
1998, the Commission processed 19,769
slamming complaints. Furthermore, the
number of slamming complaints filed
with the Commission is a mere fraction
of the actual number of slamming
incidents that occur.

34. The Commission recently has
increased its enforcement actions to
impose severe financial penalties on
slamming carriers. Since April 1994, the
Commission has imposed final
forfeitures totaling $5,961,500 against
five companies, entered into consent
decrees with eleven companies with
combined payments of $2,460,000, and
has proposed $8,120,000 in penalties
against six carriers. Additionally, the
Commission may sanction a carrier by
revoking its operating authority under
section 214 of the Act.

35. The new rules we adopt in this
Order operate to establish a new
comprehensive framework to combat
aggressively and deter slamming in the
future. Our new rules absolve
subscribers of liability for some
slamming charges in order to ensure
that carriers do not profit from
slamming activities, as well as to
compensate subscribers for the
confusion and inconvenience they
experience as a result of being slammed.
As an additional deterrent, we
strengthen our verification procedures
and broaden the scope of our slamming
rules.

I1. Background

36. The Commission’s current
slamming rules, which apply only to
long distance carriers, require such
carriers to first obtain authorization
from subscribers for preferred carrier
changes and then to verify that
authorization. The current rules also
require IXCs to verify all PIC changes
using either a written letter of agency
(LOA) or, if the carrier has used
telemarketing to solicit the customer,
one of the following four procedures: (1)
obtain an LOA from the subscriber; (2)
receive confirmation from the subscriber

via a call from the subscriber to a toll-
free number provided exclusively for
the purpose of confirming change orders
electronically; (3) use an independent
third party to verify the subscriber’s
order; or (4) send an information
package, also known as the “welcome
package,” that includes a postage-paid
postcard which the subscriber can use
to deny, cancel, or confirm a service
order, and wait 14 days after mailing the
packet before submitting the PIC change
order. A carrier that makes
unauthorized changes to a subscriber’s
selection of telecommunications
provider and charges rates higher than
that of the authorized carrier must re-
rate that subscriber’s bill to ensure that
the subscriber pays no more than what
he or she would have paid the
authorized carrier. The unauthorized
carrier must also pay for any carrier-
change charges assessed by the LEC.

I11. Discussion
A. Section 258(b) Liability

i. Liability of the Slammed Subscriber

37. We adopt a rule absolving
consumers of liability for unpaid
charges assessed by unauthorized
carriers for 30 days after an
unauthorized carrier change has
occurred. Any carrier that the subscriber
calls to report the unauthorized change,
whether that entity is the subscriber’s
LEC, unauthorized carrier, or authorized
carrier, is required to inform the
subscriber that he or she is not required
to pay for any slamming charges
incurred for the first 30 days after the
unauthorized change. If a subscriber
pays charges to his or her unauthorized
carrier, however, such subscriber’s
liability will be limited to the amount
he or she would have paid the
authorized carrier. We note that, as
explained fully in the discussion on
Third Party Administrator for Dispute
Resolution, we delay the effective date
of the liability rules for 90 days to
provide interested carriers an
opportunity to implement a dispute
resolution mechanism involving an
independent administrator.

38. Many state commissions and
consumer protection organizations
support absolving the consumer of
liability for charges incurred after being
slammed. Our liability rules that
provide for limited absolution for
slamming charges will deter slamming
by minimizing the opportunity for
unauthorized carriers to physically take
control of slamming profits for any
period of time. Even though section
258(b) requires the unauthorized carrier
to remit to the authorized carrier all
charges collected from the subscriber,

several commenters state that absolution
is preferable to using the remedy in
section 258(b) because the slamming
carrier is likely to refuse to remit
revenues to the authorized carrier.

39. This rule also makes slamming
unprofitable because it provides
consumers with incentive to scrutinize
their monthly telephone bills early and
carefully. By providing subscribers with
a remedy that is easy to administer, i.e.,
consumers simply refuse to pay
telephone bills containing slamming
charges, we provide a quick and simple
process to stop slamming. We also
choose to absolve consumers of liability
for a limited time because it provides
some compensation to consumers for
the time, effort, and frustration they
experience as a result of being slammed,
as well as for the loss of choice and
privacy.

40. We balance this need to
compensate the consumer, however,
against the possibility of consumers
improperly reporting that they were
slammed in order to obtain free
telephone service. To address such
concerns about fraud, we point out that
subscribers may only be absolved of
liability if they have in fact been
slammed. Carriers can, as described
below, produce proof of valid
verification to refute a subscriber’s
claim that he or she was slammed. This
approach has the added benefit of
strengthening carriers’ incentive to
comply strictly with our verification
procedures in order to protect
themselves from inappropriate claims
by consumers that they have been
slammed.

41. We limit the absolution period to
30 days after an unauthorized change
has occurred. Several carriers support a
30-day limit to absolution. To the extent
that the subscriber receives additional
charges from the slamming carrier after
the 30-day absolution period, the
subscriber shall pay such charges to the
authorized carrier at the authorized
carrier’s rates after the authorized
carrier has re-rated such charges. In
most cases, the consumer will discover
the unauthorized change upon receipt of
the first monthly bill after the
unauthorized change occurs, because
that bill generally provides the
consumer with the first notice that a
carrier change has been made. The
limitation on absolution for the first 30
days after an unauthorized change may
be waived by the Commission in
circumstances where it is necessary to
extend the period of absolution in order
to provide a subscriber with a fair and
equitable resolution. The special
circumstances that may affect this
period of absolution would likely be
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practices used to delay the subscriber’s
realization of the carrier change. For
example, a waiver of the 30-day limit
might be appropriate if the subscriber’s
telephone bill failed to provide
reasonable notice to the subscriber of a
carrier change, or if the slamming
carrier did not have a monthly billing
cycle.

42. A limited absolution rule does not
substantially harm the authorized
carrier, who has not provided service to
the slammed consumer during the
period of absolution. We conclude that,
although the authorized carrier is
deprived of profits that it would have
received but for the unauthorized
change, it also has not actually provided
any service to the subscriber and it
appears that the authorized carrier is not
out of pocket for most costs that it
would have borne if it had in fact
provided service. We emphasize that,
should the authorized carrier conclude
that it is entitled to any compensation
from the slamming carrier that it does
not receive under our rules, such as lost
profits or other damages, the authorized
carrier has recourse against the
slamming carrier in the appropriate
forum, such as before the Commission
or in a state or federal court.

43. Several commenters, including
AT&T and GTE, state that consumers
should pay for services received in
order to give effect to the remedy in
section 258(b), which requires
unauthorized carriers to give authorized
carriers all charges collected from
slammed subscribers. By its terms, that
remedy applies only when the
consumer has in fact made payment to
the unauthorized carrier. Section 258(b)
does not require the consumer to pay
either the authorized carrier or the
unauthorized carrier. As discussed in
the following section, if a subscriber
does pay his or her unauthorized
carrier, the authorized carrier will be
entitled to collect that amount from the
unauthorized carrier in accordance with
section 258(b).

44. We do recognize that by absolving
the consumer of liability for a certain
period of time, our remedy goes beyond
the specific statutory remedy that is
explicitly set forth in section 258(b) of
the Act. Section 258(b) also states,
however, that ““the remedies provided
by this section are in addition to any
other remedies available by law.”
Absolving slammed subscribers of
liability for a limited period of time is
within the Commission’s authority
under section 201(b) to “prescribe such
rules and regulations as may be
necessary in the public interest to carry
out the provisions of [the] Act,” as well
as under section 4(i) to ‘“‘perform any

and all acts, make such rules and
regulations, and issue such orders, not
inconsistent with [the] Act, as may be
necessary in the execution of its
functions.” Pursuant to such authority,
we have determined that the most
effective method of deterring slamming
is to deprive carriers of revenue from
slamming by absolving consumers of
liability for 30 days after the
unauthorized change. As we have
already stated, by enabling the
consumer to forgo payment to the
slamming carrier, we limit the
opportunities for slamming carriers to
profit from slamming. Furthermore, the
absolution remedy we adopt is not
inconsistent with section 258 because
the section 258(b) remedy only applies
to charges that have been paid to the
slamming carrier and does not reference
charges that have not been paid.

45. We also recognize that, to the
extent that our rules permit authorized
carriers to collect some charges, at their
rates, for services provided by slamming
carriers beyond the 30-day absolution
period, these requirements are not in
accordance with Section 203(c), which
requires carriers to collect charges in
accordance with their filed tariffs.
Because tariffs only permit carriers to
collect charges for service they actually
provide, our new rule requiring
authorized carriers to collect charges for
service provided by slamming carriers
would not be in accordance with their
tariffs. Section 10 of the Act, however,
permits the Commission to forbear from
applying section 203 tariff requirements
to interstate, domestic, interexchange
carriers if the Commission determines
that three statutory forbearance criteria
are satisfied. We conclude that these
criteria are met.

46. First, we find that enforcement of
section 203(c) in this instance is not
necessary to ensure that the charges,
practices, classifications, or regulations
by, for, or in connection with that
carrier or service are just and reasonable
and are not unjustly or unreasonably
discriminatory. The circumstances
under which we permit the authorized
carrier to collect charges that are not in
accordance with its tariff are very
limited. In fact, by requiring the
subscriber to pay the authorized carrier
rather than the slamming carrier, our
rule helps to deter the unlawful, unjust,
and unreasonable practices of slamming
carriers by preventing them from
making profits from slammed
consumers. Under these limited
circumstances, our rule is not necessary
to ensure that the authorized carrier’s
charges, practices, classifications, or
regulations from being just and

reasonable, and not unjustly or
unreasonably discriminatory.

47. Second, enforcement of section
203(c) under these circumstances is not
necessary for the protection of
consumers. On the contrary, requiring
subscribers to pay their slamming
carriers rather than their authorized
carriers would be harmful to consumers.
Our rule operates to protect consumers
from the abusive practices of slamming
carriers by depriving such carriers of
slamming profits. Therefore
enforcement of section 203(c) in this
particular situation is not necessary to
protect consumers.

48. Third, forbearance from applying
section 203(c) in this instance is
consistent with the public interest. In
making this determination, section 10(b)
also requires us to consider whether
forbearance will promote competitive
market conditions, including the extent
to which forbearance will enhance
competition among providers of
telecommunications services. We
conclude that permitting the subscriber
to pay the authorized carrier for charges
imposed by slamming carriers after the
30-day absolution period is consistent
with the public interest. Slamming
distorts competition in the marketplace
because it rewards carriers who employ
fraud and deceit over carriers that are
conducting lawful activities. Slamming
also deprives a consumer of choice.
Because our rule deters slamming by
making slamming unprofitable, it
promotes the public interest, including
enhancing competition for
telecommunications services.

ii. When the Slammed Subscriber Pays
the Unauthorized Carrier

49. We concluded above that a
slammed subscriber is not liable for
charges incurred during the first 30 days
after an unauthorized carrier change. In
the event that a subscriber nevertheless
pays the unauthorized carrier for
slamming charges, two rules shall
govern. First, the unauthorized carrier is
obligated to remit to the authorized
carrier all charges paid by the
subscriber. Second, after receiving this
amount from the unauthorized carrier,
the authorized carrier shall provide the
subscriber with a refund or credit for
any amounts the subscriber paid in
excess of what he or she would have
paid the authorized carrier absent the
unauthorized change.

a. Liability of the Unauthorized Carrier

50. We adopt the rule proposed in the
Further Notice and Order to provide
that any telecommunications carrier that
violates the Commission’s verification
procedures and that collects charges for
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telecommunications service from a
subscriber shall be liable to the
subscriber’s properly authorized carrier
in an amount equal to all charges paid
by such subscriber after such violation.
This remedy is directed specifically by
the language in section 258(b) of the
Act.

51. We also impose certain additional
penalties on unauthorized carriers. We
also require the unauthorized carrier to
pay for reasonable billing and collection
expenses, including attorneys’ fees,
incurred by the authorized carrier in
collecting charges from the
unauthorized carrier. Requiring the
unauthorized carrier to pay for expenses
incurred by the authorized carrier in
collecting charges from the
unauthorized carrier ensures that the
authorized carrier does not suffer
further economic loss because of the
unauthorized change, and adds an
economic incentive for the authorized
carrier to seek reimbursement for
slamming. Additionally, since the rule
increases the penalty for slamming, the
unauthorized carrier may facilitate
reimbursement to the authorized carrier
in order to avoid payment of any
additional expenses for billing and
collection.

52. We also require the unauthorized
carrier to pay for the expenses of
restoring the subscriber to his or her
authorized carrier. By requiring the
unauthorized carrier to pay the change
charge to the authorized carrier, we
ensure that neither the authorized
carrier nor the subscriber incurs
additional expenses in restoring the
subscriber to his or her preferred carrier.
Furthermore, requiring the
unauthorized carrier to pay these
additional charges will serve as a further
deterrent to unauthorized changes.

b. Subscriber Refunds or Credits

53. Our new rules will enable
subscribers to prevent carriers from
profiting by absolving them of liability
for the first 30 days after an
unauthorized change. We conclude,
however, that the specific provisions of
section 258(b) appear to prevent us from
absolving consumers of liability to the
extent that they have already made
payments to their unauthorized carriers.
We conclude that Congress intended
that subscribers who pay for slamming
charges should pay no more than they
would have paid to their authorized
carriers for the same service had they
not been slammed. Indeed, the
legislative history reflects Congressional
intent that “‘the Commission’s rules
should also provide that consumers be
made whole.” Therefore our rules will
require the authorized carrier to refund

or credit the subscriber for any charges
collected from the unauthorized carrier
in excess of what the subscriber would
have paid the authorized carrier absent
the switch. This approach is consistent
with the Commission’s current rules
that ensure that the slammed subscriber
pays no more for service than he or she
would have paid before the
unauthorized switch. Furthermore, we
conclude that requiring a refund of the
excess amounts paid by the subscriber
does not harm the authorized carrier
who has in fact received payment for
service that it did not provide to the
subscriber. Should the authorized
carrier conclude that it is suffering some
financial harm, nothing in our rules
would preclude the carrier from filing a
claim against the unauthorized carrier
for lost profits or other damages.

54. If the authorized carrier fails to
collect the charges paid by the
subscriber from the unauthorized
carrier, the authorized carrier is not
required to provide a refund or credit to
the subscriber. The authorized carrier,
who has done no wrong, should not be
penalized by having to provide the
subscriber with a refund paid out of the
authorized carrier’s pocket. We require
the authorized carrier, however, to
notify the subscriber within 60 days
after the subscriber has notified the
authorized carrier of an unauthorized
change, if the authorized carrier has
failed to collect from the unauthorized
carrier the charges paid by the slammed
subscriber. Upon receipt of the
notification, the subscriber will have the
opportunity to pursue a claim against
the slamming carrier for a full refund of
all amounts paid to the slamming
carrier. The subscriber is entitled to the
entire amount paid, rather than merely
a refund or credit of charges paid in
excess of the authorized carrier’s rates.
This is because it is the subscriber who
is collecting the charges from the
slamming carrier rather than the
authorized carrier. The language of
section 258(b) generally prevents the
subscriber from being absolved of
liability for charges paid because it
indicates that the authorized carrier may
make a claim for, and keep, amounts
paid to the slamming carrier. Where the
authorized carrier has failed in
collecting charges from the slamming
carrier, however, the language of section
258(b) would not apply. Therefore the
subscriber, who is not bound by the
carrier remedy in section 258(b), would
be entitled to a refund from the
slamming carrier of all slamming
charges paid. If the subscriber has
difficulty in obtaining this refund from
the slamming carrier, the subscriber has

the option of filing a complaint with the
Commission pursuant to section 208.

iii. Investigation and Reimbursement
Procedures

a. When the Subscriber Has Not Paid the
Unauthorized Carrier

55. A subscriber may refuse to pay
any charges imposed by the slamming
carrier for 30 days after the
unauthorized change occurred. The
record supports, however, giving the
carrier who has been deprived of
charges the opportunity to refute a
subscriber’s slamming claim. We
therefore impose the following
mechanism to limit the ability of
subscribers to fraudulently claim that
they have been slammed.

56. After the subscriber has reported
an allegedly unauthorized change and
requested to be switched back to the
authorized carrier, the slamming carrier
shall remove from the subscriber’s bill,
whether billed through a LEC or
otherwise, all charges that were
incurred for the first 30 days after the
unauthorized change occurred. If the
allegedly unauthorized carrier has proof
of the consumer’s valid verification of
authorization to change to it, however,
then the allegedly unauthorized carrier
shall, within 30 days of the subscriber’s
return to the originally authorized
carrier, submit to the originally
authorized carrier a claim for the
amount of charges for which the
consumer was absolved, along with
proof of the subscriber’s verification of
the disputed carrier change. The
authorized carrier shall conduct a
reasonable and neutral investigation of
the claim, including, where appropriate,
contacting the subscriber and the carrier
making the claim. Within 60 days after
receipt of the claim and the proof of
verification, the originally authorized
carrier shall issue a decision to the
subscriber and the carrier making the
claim. If the originally authorized
carrier decides that the subscriber did in
fact authorize a carrier change to the
carrier making the claim, it shall place
on the subscriber’s bill a charge equal to
the amount of charges for which the
subscriber was previously absolved.
Upon receiving this amount, the
originally authorized carrier shall
forward this amount to the carrier
making the claim. If the authorized
carrier determines that the subscriber
was slammed by the carrier filing the
claim, the subscriber shall not be
required to make any payments for the
charges for which he or she was
absolved. If either the subscriber or the
carrier making the claim believes that
the authorized carrier’s investigation or
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adjudication of the dispute was in any
way improper or wrong, then it has the
option of filing a section 208 complaint.

b. When the Subscriber Has Paid the
Unauthorized Carrier

57. When the subscriber has paid
charges to the slamming carrier, the
following procedures shall apply. First,
we require the authorized carrier to
submit to the allegedly unauthorized
carrier, within 30 days of notification of
an unauthorized change, a request for
proof of verification of the subscriber’s
requested carrier change. Second, we
require the allegedly unauthorized
carrier to provide proof of verification to
the authorized carrier within ten days of
the authorized carrier’s request. If the
allegedly unauthorized carrier does
provide proof of verification, consistent
with the Commission’s verification
procedures, of the disputed carrier
change request, then the burden shifts to
the authorized carrier to prove that an
unauthorized change occurred. The
proof of verification must provide clear
and convincing evidence that the
subscriber provided knowing
authorization of a carrier change.

58. If the allegedly unauthorized
carrier cannot provide proof of
verification, then it must provide to the
authorized carrier, also within ten days
of the authorized carrier’s request for
proof of verification, a copy of the
subscriber’s bill, an amount equal to any
charge required to return the subscriber
to his or her authorized carrier, and an
amount equal to any charges paid by the
subscriber, if applicable. In the event
that the authorized carrier is unable to
obtain an appropriate response from the
slamming carrier, the authorized carrier
may bring an action in federal or state
court, where appropriate, or before the
Commission, against the slamming
carrier.

iv. Restoration of Premiums

59. Premiums are bonuses, such as
frequent flier miles, that are given to
subscribers as rewards for each dollar
spent on telecommunications services.
The legislative history of the 1996 Act
states that ‘‘the Commission’s rules
should require that carriers guilty of
‘slamming’ should be liable for
premiums, including travel bonuses,
that would otherwise have been earned
by telephone subscribers but were not
earned due to the violation of the
Commission’s rules. * * *” Therefore
we require an authorized carrier to
reinstate the subscriber in any premium
program in which the subscriber was
enrolled prior to being slammed, if that
subscriber’s participation in the
premium program was terminated

because of the unauthorized change. We
also require the authorized carrier
restore to the subscriber any premiums
that the subscriber lost due to slamming
if a subscriber has paid the
unauthorized carrier for slamming
charges. We emphasize that the
authorized carrier is entitled to receive
from the slamming carrier charges paid
by the slammed subscriber, and we
expect that authorized carriers will
make every effort to pursue their claims
against slamming carriers. In the event
that an authorized carrier is unable to
recover from the unauthorized carrier
charges that were paid by the
subscriber, however, the authorized
carrier is still required to restore the
subscriber’s premiums. On the other
hand, an authorized carrier is not
required to restore any premiums lost by
that subscriber if the subscriber has not
paid for the charges incurred after being
slammed.

60. Although the Commission
proposed in the Further Notice and
Order to require the unauthorized
carrier to remit to the properly
authorized carrier an amount equal to
the value of premiums to be restored to
the subscriber, we find that this is not
necessary to enable the authorized
carrier to restore premiums to its
subscribers. If the unauthorized change
had never occurred, the authorized
carrier would have provided the
premium to the subscriber on the basis
of the subscriber’s payment to the
authorized carrier. Therefore the
authorized carrier is no worse off than
it would have been if it is required to
restore subscriber premiums upon
receipt of the amount paid by the
subscriber to the unauthorized carrier.

v. Liability for Inadvertent
Unauthorized Changes

61. We reiterate that the statute and
our rules impose liability for any
unauthorized change in a subscriber’s
preferred carrier, whether intentional or
inadvertent. Section 258 of the Act
makes it illegal for a carrier to *“‘submit
or execute a change in a subscriber’s
selection of a provider of telephone
exchange service or telephone toll
service except in accordance with such
verification procedures as the
Commission shall prescribe.” Although
several commenters assert that our rules
should apply only to intentional acts
that result in slamming, the statutory
language does not establish an intent
element for a violation of section 258.
Several commenters, such as Ameritech,
BellSouth, and the North Carolina
Commission, support the application of
a strict liability standard, in which a
carrier would be liable for slamming if

it was responsible for an unauthorized
change, regardless of whether the
unauthorized carrier did so
intentionally. We agree that such a strict
liability standard is required by the
statute. We also find that the rights of
the consumer and the authorized carrier
to remedies for slamming should not be
affected by whether the slam was an
intentional or accidental act. Regardless
of the intent, or lack thereof, behind the
unauthorized change, the consumer and
the authorized carrier have suffered
injury. We recognize, however, that
even with the greatest care, innocent
mis