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The Regulation of Securities Offerings

AGENCY: Securities and Exchange
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Commission is proposing
to modernize and clarify the regulatory
structure for offerings under the
Securities Act of 1933 while
maintaining investor protection. The
proposals cover five major topics:
Registration system reform;
communications around the time of an
offering; prospectus delivery
requirements; integration of private and
public offerings; and periodic reporting
under the Securities Exchange Act of
1934.

Under the proposals, larger seasoned
issuers could offer securities at any time
as long as they file a registration
statement before sale. Other seasoned
issuers could do the same when they
make offerings to relatively
sophisticated or informed investors. The
Commission staff would not review
these registration statements before
effectiveness. Those issuers and their
underwriters would designate the
effective dates and have complete
control over when they offer and sell in
those registered offerings. Their
communications to the market and to
investors, while governed by antifraud
and civil liability provisions, would no
longer be limited based on the filing or
effectiveness of their registration
statements.

The proposals also would provide
predictability to medium-sized seasoned
issuers that register offerings. The
registration statements they file to raise
capital would become effective when
they designate. Those registration
statements would not be subject to pre-
effective review by the Commission
staff. Seasoned companies of any size
would benefit from the proposals as
well. We would allow them to
incorporate Exchange Act disclosure in
registration statements earlier than the
current rules permit. To provide greater
certainty to small and medium-sized
issuers planning a registered offering,
we also are proposing new
communication rules. One rule would
provide that communications made by

or for such an issuer more than 30 days
before the registration statement is filed
would not be treated as offers. Other
proposed rules would guide those
issuers as to the types of
communications that we permit within
that 30-day period.

Our proposals also would give issuers
of all sizes and their underwriters
greater freedom to communicate with
investors in writing during the offering
process. The proposed exemptive rules
would allow use of any document (not
just the traditional prospectus) at any
time during an offering by a larger
seasoned issuer or an offering to
sophisticated or informed investors by a
smaller seasoned issuer. Those ““free
writing” communications would be
subject to antifraud and civil liability
provisions. In all other offerings, the
proposed exemptions would allow an
issuer and underwriter the same
flexibility after the issuer has filed a
registration statement. The free writing
proposals would allow use of
documents tailored specifically for the
investors reading them. Other proposed
revisions would increase investor access
to analyst research reports. We would
allow their distribution around the time
of an offering in more cases than
permitted today.

The proposals affecting prospectus
delivery in registered offerings would
re-focus those requirements for the
benefit of investors. Delivery of a
prospectus or a term sheet would be
required before investors make their
investment decisions rather than at the
time a sale is confirmed.

The proposals addressing the
integration of offerings would provide
flexibility for issuers that have difficulty
assessing the extent of market interest in
a planned offering. Those revisions
would enable an issuer to change an
unregistered private offering into a
registered public offering, or vice versa,
after it commences the offering. Small
companies that begin a registered public
offering would still have the option to
make an unregistered, exempt offering
to qualified buyers even though they
broadly solicited potential investors.

Finally, we are proposing various
revisions to expedite and expand some
of the disclosure required in periodic
reports filed under the Exchange Act.
Investors would have more timely
access to company disclosure.

DATES: You should send us your
comments so that they arrive at the
Commission by April 5, 1999.
ADDRESSES: You should send 3 copies of
your comments to Jonathan G. Katz,
Secretary, U.S. Securities and Exchange
Commission, 450 Fifth Street, N.W.,

Stop 6-9, Washington, D.C., 20549. You
also may submit your comments
electronically to the following electronic
mail address: rule-comments@sec.gov.
All comment letters should refer to File
No. S7-30-98; this file number should
be included in the subject line if you
use electronic mail. Comment letters
will be available for public inspection
and copying at the Commission’s Public
Reference Room, 450 Fifth Street, N.W.,
Washington, D.C. 20549. We will post
electronically submitted comment
letters on the Commission’s Internet
Web site (http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Anita Klein at (202) 942-2980, Julie
Hoffman, Joseph Babits, Patricia Miller
or Rani Doyle at (202) 942—-2900, or,
with respect to small business issuer
aspects, John Reynolds at (202) 942—
2950, Division of Corporation Finance,
U.S. Securities and Exchange
Commission, Washington, D.C. 20549.1
SUPPLEMENTARY INFORMATION:
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|. Executive Summary

Through the Securities Act
registration system, issuers and
underwriters reach out to the public and
sell securities. The registration system
provides investors with the dual
benefits of: full and fair disclosure (or
effective remedies if there is faulty
disclosure), and freely tradeable
securities. Registration also benefits the
markets at large by providing everyone
with access to the most up-to-date
information about the company making
the offering. This disclosure is
significant both to the market, for
accuracy in pricing, and to the
individual investor, for determining the
suitability of the investment. Today’s
proposals are based on a recognition
that investors will receive these benefits
of registration only if the Commission
continues to make the registration
system flexible enough to be a viable
alternative in the capital markets of
today and the future.

A. Registration System Reforms

Our reforms to the registration system
are designed to make registration more
attractive to issuers without
compromising investor protection. We
believe that registration benefits all
participants: issuers, by lowering their

cost of capital; investors, by enhancing
disclosure and providing remedies; and
the marketplace, by increasing depth
and liquidity.

In 1990, the Commission adopted
Rule 144A which permits unregistered
sales to and by qualified institutional
buyers (““‘QIBs’’).2 Since then, this
institutional market, which exists
virtually side-by-side with the public
market, has expanded significantly.
Recent data illustrates the size of this
parallel market: in 1997, Rule 144A
offerings comprised 17% of all offerings
on a dollar basis, including 21% of all
equity and 16% of all debt.3 In some
types of securities, the Rule 144A
market has become predominant. In
1997, 76% of the high-yield debt, 72%
of the convertible investment grade
debt, and 10% of the non-convertible
investment grade debt were issued for
the Rule 144A market.4

Our proposed reforms seek to apply
the issuer advantages of offering
securities in the private and Rule 144A
markets—timing and disclosure
flexibility—to the public market. We
believe that, as a result, more offerings
will be registered.

We propose to create a three-tiered
registration system for offerings
consisting of: Form A, Form B and Form
C. Form A offerings generally would be
those made by smaller or unseasoned
companies. Form B offerings would be
those made by larger, seasoned, well-
followed issuers and those made to
relatively informed or sophisticated
investors. Form C offerings would relate
to business combinations or exchange
offers. Today the Commission also is
publishing a companion release
regarding the regulation of takeovers,
including tender offers, mergers and
other extraordinary transactions. You
should read that release for a detailed
discussion of the regulation of business
combinations and exchange offers
registered on Form C.5

2“Qualified institutional buyers” is defined in
Securities Act Rule 144A(a)(1), 17 CFR
230.144A(a)(1). Even though some proportion of the
Rule 144A securities are eventually registered, the
investor benefits of registration are not maximized.
It is not uncommon for securities sold in Rule 144A
transactions to end up in the public market because
they are registered for resale or exchanged for
registered securities in ““Exxon Capital”
transactions (named after the Commission staff
interpretive letter sanctioning the practice).

3Securities Data Corp’s New Issues Database.
Virtually all of that market share has moved to the
Rule 144A market in the last 5 years. Rule 144A is
not available for securities listed on a national
securities exchange or quoted on a U.S. automated
inter-dealer quotation system.

4Non-convertible investment grade debt is
eligible for short-form registration under our current
system, whereas the other two categories are not.

5Exchange Act Release No. 40633 (Nov. 3, 1998).

1. Contents of Prospectuses

Current requirements strictly mandate
the content of an offering prospectus.
Because we believe that larger seasoned
issuers attract a large market following
and operate in an efficient market, we
are considering providing them with a
larger measure of flexibility to craft
disclosure about their offerings. We are
asking for comment on two alternative
proposals for Form B offerings. The first,
while requiring all material
transactional disclosure, would limit the
itemized requirements for such
disclosure. The second would continue
to require all itemized transactional
disclosure. Under both proposals, we
would continue to mandate that issuers
incorporate by reference the current
itemized company information in their
periodic reports. Thus, we would
maintain the same standards for
information about the company while
we seek comment on the level of
freedom to allow the issuer and the
underwriter when crafting information
about the offering itself.

Where the issuer or its representative
uses disclosure to promote sales in the
offering, it would have to file that
disclosure, which would be subject to
civil liability provisions prohibiting
material misstatements and omissions.
This “inclusive prospectus’ approach
would reflect the reality that investment
decisions in these offerings would be
based on more than the information
contained in a single disclosure
document.

By shifting some itemized disclosure
requirements to materiality-based
requirements, as one of our proposals
would permit, we seek to discourage
drafters from just routinely providing
the boilerplate transactional disclosure
that some have suggested the
standardized disclosure items have
evoked. This alternative would re-focus
drafters on analyzing and including the
information particular to that deal that
is material to investors. More focused
disclosure could result.

On the other hand, under our
alternative proposal, all current
transactional disclosure requirements
specified in Regulation S—K that are in
Form S-3 and/or Form F-3 would
continue to apply. This alternative
would provide investors with more
certain core transactional information.

Under either proposal, issuers and
third party participants such as
underwriters and auditors would
continue to ensure the quality of
disclosure due to both market pressures
and their legal responsibility to do so.
We believe that analysts and the
financial press, among others, also will
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test the accuracy of disclosure by larger,
seasoned issuers.6 By allowing issuers
some more freedom to craft their
transactional disclosure and
communicate with investors in Form B
offerings for which there is evidence of
an efficient market, we also hope to
reduce selective disclosure by allowing
access to more information.

We are considering the same
alternative approaches to disclosure in
offerings limited to sophisticated
investors and in offerings to investors
with a pre-established relationship with
the issuer. Historically, we have given
issuers more flexibility in these types of
offerings on the theory that these
purchasers are able to fend for
themselves.

For smaller issuers or unseasoned
issuers of any size, we believe that the
current strict itemization of
transactional information in the
prospectus remains important to the
dissemination of adequate offering
information. Some of those issuers
would have little experience with
crafting offering disclosure and the same
market scrutiny is not present. We
would therefore maintain all current
itemized offering disclosure
requirements in Form A. We would,
however, allow more freedom for
seasoned smaller issuers to rely on their
periodic reports for disclosure about
their companies in an offering. In the
case of business combinations and
exchange offers on Form C, we would
maintain the itemized requirements for
transactional disclosure.

2. Timing of Registration

Under the revised registration system,
issuers would have complete flexibility
in timing the registration of Form B
offerings. By operation of rule, those
registration statements would become
effective at the issuer’s discretion, either
immediately upon filing or at whatever
later date and time the issuer chooses.
The staff would not review these
registration statements before the
offering or take action to make the
registration statement effective. Form B
registration statements would be
screened by the Commission staff
shortly after receipt by the Commission
to determine whether the offering was
eligible for registration on Form B and

6\We recognize that analysts, especially so-called
“sell-side”” analysts, have inherent conflicts of
interest. There is a risk that impartiality may be
compromised when their firms seek to participate
in the issuers’ distributions. We believe,
nevertheless, that analysts in general, and the
expanding “‘buy side” analysts in particular, are in
a unique position to gather and analyze information
about issuers. They represent an undeniably
significant method of corporate disclosure and
dissemination.

whether the disclosure raises any “‘red
flags™ concerning the antifraud
provisions of the federal securities laws.
Therefore, the only timing constraint for
Form B offerings would be the statutory
requirement that the registration
statement must be effective before the
first sale. We are not proposing to
exempt issuers from that requirement
because, among other reasons, filing of
a final prospectus would ensure prompt
disclosure to the market about the
offering.

We would continue to require that
issuers registering offerings on Form A
file a registration statement before
making their first offer. The Commission
staff would continue to review all initial
public offerings and selectively review
repeat offerings by smaller, unseasoned
issuers. We would, however, allow
seasoned medium-sized issuers to
control the timing of registration in their
Form A offerings. We also would allow
certain other Form A issuers that
incorporate recent Exchange Act reports
that have been fully reviewed by the
Commission staff to control the timing
of their offerings. Those filings, like
Form B offerings, would be screened
(but not reviewed) by the staff shortly
after receipt.

We believe that this increased
flexibility in the timing of registration
will encourage issuers to register more
offerings and thus extend the investor
protection benefits of registration to
more purchasers. Further, although
offerings by these issuers that we would
not review under the proposed system
are currently subject to staff review,
these reforms essentially mirror current
practice with respect to review of what
would be Form B-type filings and
recently examined Form A-type filings.

3. Underwriter Guidance

In connection with the proposed
registration system, we would add a
new provision to the Securities Act rule
concerning due diligence. That rule
currently lists circumstances to consider
in deciding whether a person has met
the “reasonable investigation” and
“reasonable ground for belief” standards
that apply in defending against liability
under Section 11 of the Securities Act.
The new provision would cover only
certain Form B offerings completed on
an expedited basis and would expand
upon the existing guidance in the rule
to reflect current practices.

4. Small Business Issuers

For purposes of registration and
reporting, we are proposing to revise the
definition of ‘“‘small business issuer” to
increase the number of companies
qualifying as small business issuers. We

would raise the annual revenues ceiling
from $25 to $50 million and remove the
public float limitation. We propose to
update the definition to reflect
significant economic and market
changes that have occurred in the six
years since we adopted the definition.
Also, our successful experience with the
small business disclosure system
indicates that we could classify
companies with higher revenues as
small business issuers while at the same
time maintaining investor protection. To
provide small businesses with greater
flexibility in raising capital, we also
propose to delay the time at which they
must pay registration fees, allow earlier
incorporation by reference of their
Exchange Act reports and allow
increases in the size of their offerings in
an expedited fashion.

B. Easing Restrictions on
Communications

Our proposals would loosen the strict
controls that exist today on
communications to investors and the
market around the time of an offering.
Our intent in proposing the
communications reforms is to ensure
that investors and the market have
greater access to more timely
information, which we believe is the
foundation of investor protection. We
are not proposing any diminution in the
remedies that would be available to
investors in the event of defective
disclosure made by or on behalf of an
issuer around the time of an offering.

1. Issuer Communications

The extent to which we would ease
communications by the issuer or deal
participants depends on the type of
offering. For Form B offerings, we
would allow oral and written
communications in any format at any
time regardless of whether the offering
is imminent or ongoing. Of course, the
antifraud provisions and civil liability
provisions of the securities laws would
apply to those communications and
provide the necessary investor
protections.

In Form A offerings on the whole, we
have less reason to assume that
plentiful, thoroughly scrutinized issuer
information is available. A barrage of
sales-related communications could
affect prospective investors, especially if
those communications are the only ones
publicly available. The greatest need for
investor protection in that case would
occur before the investor has access to
reliable, balanced prospectus disclosure.
Thus, for these offerings, we propose to
maintain the prohibition on offers prior
to filing a registration statement. Once
the issuer’s prospectus is on file with
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the Commission, however, our
proposals would lift existing restrictions
on written communications for Form A
offerings because an investor would be
able to test the sales materials against
the registration statement. Moreover,
our proposals on prospectus delivery
would ensure timely delivery, not just
access, to this more balanced
information.

For the period before filing the
registration statement, we propose to
create greater certainty about the timing
and scope of remaining restrictions on
communications. We are aware that the
restrictions on communications before a
filing have been criticized as unclear.
This is especially true due to the recent
increased use of the Internet.
Consequently, we are proposing a
bright-line rule that would define the 30
days immediately before filing the
registration statement as the period
during which communications would
be limited due to the upcoming offering.
In addition, our proposed rules provide
that, even during that 30-day limited
communications period, issuers could
disclose factual business information
and regularly released forward-looking
information. Our proposals also would
permit issuers to announce limited
offering information during the 30-day
period without indicating whether the
offering will be registered or exempt.

2. Safe Harbors for Research Reports

For Form B offerings and many
Schedule B offerings by foreign
governments, the proposals would allow
analysts to publish research reports
without any interruption due to the
registered offering. For other offerings,
we propose expanded safe harbors to
make it easier for analysts to report
about foreign government issuers and
smaller, unseasoned companies. We
also are proposing to expand those safe
harbors to address the distribution of
research reports in connection with
Regulation S and Rule 144A offerings.

C. Prospectus Delivery Reforms

To provide investors with the
maximum benefit from prospectus
disclosure, the proposals re-focus
prospectus delivery requirements on
when the prospectus is needed most:
before investors make an investment
decision. Where we would require that
offering participants deliver prospectus
information earlier, we would allow
them to decide whether or not to deliver
a final prospectus. Where they do not
deliver a final prospectus, we would
require that they tell investors where
they can obtain it free of charge.

In Form B offerings, we would not
require that offering participants deliver

a full prospectus. We would, however,
require earlier delivery of a “securities
term sheet” outlining the key features of
the securities. Delivery of that securities
term sheet would precede the
investment decision—when the investor
gives its oral or written commitment to
purchase. We also are considering, as an
alternative for Form B offerings,
requiring delivery of a prospectus
containing all mandated transactional
information listed in Subpart 500 of
Regulation S—K that would be contained
in a short-form registration statement
today.

In Form A offerings by unseasoned
issuers (issuers that have registered their
initial public offerings within the past
year), underwriters and dealers
participating in the offering would have
to deliver a preliminary prospectus at
least 7 days before the date of pricing.

In all other Form A offerings, issuers,
underwriters and participating dealers
would have to deliver a preliminary
prospectus at least 3 days before the
date of pricing. These requirements
would ensure that investors that are
offered securities of smaller, unseasoned
issuers have more time in which to
assess the disclosure. Issuers and other
participants in Form A offerings also
would have to inform investors no later
than 24 hours before pricing about any
material change that has occurred since
they delivered prospectuses.

D. Public and Private Offer