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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 98
[FRL—6170-5]

RIN 2060-AH87

Federal Implementation Plans To

Reduce the Regional Transport of
Ozone

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPR).

SUMMARY: In accordance with the Clean
Air Act (CAA), EPA is proposing
Federal implementation plans (FIPs)
that may be needed if any State fails to
revise its State implementation plan
(SIP) to comply with the nitrogen oxides
(NOx) SIP call just completed by EPA.
The NOx SIP call includes emission
budgets which are designed to eliminate
specified amounts of emissions of
NOx—one of the precursors to ozone
(smog) pollution—for the purpose of
reducing NOx and ozone transport
across State boundaries in the eastern
half of the United States. This notice
supplements the shorter notice of
proposed rulemaking for the FIPs
appearing separately in the September
29, 1998 Federal Register at 63 FR
52213.

DATES: Comments may be submitted
until November 30, 1998, as previously
announced in a shorter notice of
proposed rulemaking published in the
Federal Register on September 30, 1998.

Comments must be postmarked by the
last day of the comment period and sent
directly to the Docket Office listed in
ADDRESSES (in duplicate form if
possible). The public hearings for the
section 126 and FIP proposals will be
held on October 28 and 29, 1998, as
previously announced in a shorter
notice of proposed rulemaking
published in the Federal Register on
September 30, 1998.

ADDRESSES: Comments may be
submitted to the Air and Radiation
Docket and Information Center (6102),
Attention: Docket No. A—97-43 for the
section 126 proposal and Docket No. A—
98-12 for the FIP proposal, U.S.
Environmental Protection Agency, 401
M Street SW, room M-1500,
Washington, DC 20460, telephone (202)
260-7548. Comments and data may also
be submitted electronically by following
the instructions under SUPPLEMENTARY
INFORMATION of this document. No
confidential business information (CBI)
should be submitted through e-mail.

The public hearing will be held at the
EPA Auditorium, 401 M St., SW.,
Washington, DC. Documents relevant to
this matter are available for inspection
at the Air and Radiation Docket and
Information Center (6102), Attention:
Docket No. A-98-12, U.S.
Environmental Protection Agency, 401
M Street SW, Room M-1500,
Washington, DC 20460, telephone (202)
260-7548, between 8:00 a.m. and 4:00
p.m., Monday through Friday, excluding
legal holidays. A reasonable fee may be
charged for copying. Comments and
data may also be submitted
electronically by following the
instructions under SUPPLEMENTARY
INFORMATION of this document. No
Confidential Business Information (CBI)
should be submitted through e-mail.

FOR FURTHER INFORMATION CONTACT:
General questions concerning today’s
action should be addressed to Doug
Grano, Office of Air Quality Planning
and Standards, Air Quality Strategies
and Standards Division, MD-15,
Research Triangle Park, NC 27711,
telephone (919) 541-3292. Please refer
to SUPPLEMENTARY INFORMATION below
for a list of contacts for specific subjects
described in today’s action.

SUPPLEMENTARY INFORMATION:
Technical Analyses

The Agency will ensure that all
comments and technical analyses
received on this proposal notice are
made publicly available in the docket to
this rulemaking.

Availability of Related Information

The official record for this
rulemaking, as well as the public
version, has been established under
docket number A-98-12 (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official rulemaking record
is located at the address in ADDRESSES
at the beginning of this document. A
copy of today’s FIP proposal notice is
available at http://www.epa.gov/ttn/
oarpg under “‘recent actions’ and
‘“actions sorted by CAA title” (under
title I).

Electronic comments can be sent
directly to EPA at: A-and-R-
Docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be

accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
A-98-12. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.

The EPA has conducted a separate
rulemaking action that contains actions
and information related to this NPR,
“Finding of Significant Contribution
and Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region for Purposes of Reducing
Regional Transport of Ozone,” (see
proposals at 62 FR 60318, November 7,
1997; 63 FR 25902, May 11, 1998, and
final rule just issued). This rulemaking
action is referred to as the NOx SIP call.
Documents related to the NOx SIP call
rulemaking, including the notice of final
rulemaking, are available for inspection
in Docket No. A—96-56 at the address
and times given above. In addition, the
NOx SIP call rulemaking and associated
documents are located at http://
www.epa.gov/ttn/oarpg/otagsip.html.
The rulemaking docket for the NOx SIP
call contains information and analyses
that are relied upon in today’s proposal
on the NOx FIPs. Therefore, EPA is
incorporating by reference the entire
NOx SIP call record for purposes of the
NOx FIPs proposed rulemaking.
Although EPA is incorporating by
reference the entire NOx SIP call docket,
the only portions that form the basis for
the FIP rulemaking are the portions that
address feasibility and cost effectiveness
of control measures and the projection
of emissions reductions that various
control measures would achieve.

The EPA is now conducting a separate
rulemaking action that contains actions
and information related to this NPR,
“Finding of Significant Contribution
and Rulemaking on Section 126
Petitions for Purposes of Reducing
Interstate Ozone Transport,” (see
advanced notice of proposed
rulemaking at 63 FR 24058, April 30,
1998, and the proposal notice in a
separate Federal Register). This
rulemaking action is hereafter referred
to as the section 126 rulemaking.
Documents related to the section 126
rulemaking, including the proposed
rulemaking notice, are available for
inspection in Docket No. A—97-43 at the
address and times given above. A copy
of the section 126 proposal notice is
available at http://www.epa.gov/ttn/
oarpg under ““recent actions” and
““actions sorted by CAA title” (under
title I).

Additional information relevant to
this NPR concerning the Ozone
Transport Assessment Group (OTAG) is
available on the Agency’s Office of Air
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Quality Planning and Standards’
(OAQPS) Technology Transfer Network
(TTN) via the web at http://
www.epa.gov/ttn/. If assistance is
needed in accessing the system, call the
help desk at (919) 541-5384 in Research
Triangle Park, NC. Documents related to
OTAG can be downloaded directly from
OTAG’s webpage at http://
www.epa.gov/ttn/otag. The OTAG’s
technical data are located at http://
www.iceis.mcnc.org/OTAGDC.

For Additional Information

For legal questions, please contact
Amey Marrella, United States
Environmental Protection Agency,
Office of General Counsel, 401 M Street
SW, MC-2344, Washington, DC, 20460,
telephone (202) 260-7987. For questions
concerning the economic analyses,
please contact Scott Mathias, Office of
Air Quality Planning and Standards, Air
Quality Strategies and Standards
Division, MD-15, Research Triangle
Park, NC 27711, telephone (919) 541—
5310. For questions concerning the
trading program, please contact Kevin
Culligan, Office of Atmospheric
Programs, Acid Rain Division, MC—
6201, 401 M Street SW, Washington,
DC 20460, telephone (202) 564-9172.
For questions concerning non-electric
utility generating units, please contact
Doug Grano, Office of Air Quality
Planning and Standards, Air Quality
Strategies and Standards Division, MD—
15, Research Triangle Park, NC 27711,
telephone (919) 541-3292.
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l. Summary

In accordance with the CAA, EPA
today proposes FIPs that may be needed
if any State fails to revise its SIP to
comply with the NOx SIP call just
promulgated by EPA. The NOx SIP call
final rulemaking notice and support
material in that docket should be
reviewed for background information
relevant to this FIP action. The NOx SIP
call includes emission budgets which
are designed to eliminate specified
amounts of emissions of NOx—one of
the precursors to ozone (smog)
pollution—for the purpose of reducing
NOx and ozone transport across State
boundaries in the eastern half of the
United States.

Today’s action is a proposed FIP
under section 110(c) intending to meet
requirements imposed by the NOx SIP
call final rule under section 110(a)(2)(D)
and section 110(k)(5) for the 1-hour
ozone NAAQS, coupled with a
requirement under section 110(a)(1) for
submission of SIP provisions meeting
the requirements of section 110(a)(2)(D)
for the 8-hour ozone NAAQS. In the
NOx SIP call, EPA has found that
emissions from 23 jurisdictions
contribute significantly to ozone
nonattainment problems downwind and
has required those jurisdictions to
submit SIP provisions that eliminate
those emissions through any
combination of control measures. If EPA
finds that a State has not submitted the
required plan revision, EPA is required
to promulgate a FIP in accordance with
section 110(c).

Ozone has long been recognized, in
both clinical and epidemiological
research, to affect public health. There
is a wide range of ozone-induced health
effects, including decreased lung
function (primarily in children active
outdoors), increased respiratory
symptoms (particularly in highly
sensitive individuals), increased
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hospital admissions and emergency
room visits for respiratory causes
(among children and adults with pre-
existing respiratory disease such as
asthma), increased inflammation of the
lung, and possible long-term damage to
the lungs.

Today’s action to propose FIPs
includes proposed rule language
establishing the emissions requirements
for certain stationary source categories
and the cost analyses supporting the
proposal. The FIP requirements for
stationary sources include use of a
Federal NOx Budget Trading Program
proposed in a separate Federal Register
concerning petitions under section 126
of the CAA. The FIP proposal is
intended to achieve the NOx emissions
reductions required by the NOx SIP call
rulemaking in the 23 jurisdictions, a
portion of whose emissions are found to
significantly contribute to
nonattainment of the ozone NAAQS, or
interfere with maintenance of the
NAAQS, in downwind States. The NOx
SIP call final rule explains EPA’s basis
for determining significant contribution
to downwind nonattainment or
maintenance problems. Specifically, the
23 jurisdictions with sources whose
emissions have been found to make a
significant contribution to downwind
nonattainment for both the 1-hour and
8-hour NAAQS and interfere with
maintenance of the 8-hour NAAQS, and
are, therefore, the subject of this FIP
proposal, are:

Alabama
Connecticut
Delaware
District of Columbia
Georgia
Ilinois
Indiana
Kentucky
Maryland
Massachusetts
Michigan
Missouri
New Jersey
New York
North Carolina
Ohio
Pennsylvania
Rhode Island
South Carolina
Tennessee
Virginia
West Virginia
Wisconsin
For large boilers and turbines, EPA
proposes to promulgate a Federal NOx
Budget Trading Program, proposed in a
separate Federal Register concerning
petitions under section 126 of the CAA,
to achieve emissions decreases in a very
cost-effective manner. The proposed
trading program will allow the owners
of boilers and turbines the flexibility to

develop their own compliance approach
in order to achieve the needed ozone
season emissions reductions. The FIP
proposal also includes regulations to
decrease ozone season NOx emissions
from stationary internal combustion
engines and cement manufacturing.
These emissions reductions
requirements are to be achieved by May
1, 2003.

In order to meet the requirements of
section 110(c), this notice proposes a
FIP for each of the 23 jurisdictions
required by the NOx SIP call to reduce
emissions of NOx. The proposed FIP
requirements for each of the 23
jurisdictions are identical. Thus, the
term “FIP” or “FIPs” as used in this
notice refers to one set of requirements
that is proposed for each of 23
jurisdictions. Final rulemaking on the
proposed FIPs may address only one
State or may address several of the 23
jurisdictions, depending on how the 23
jurisdictions respond to the NOx SIP
call.

The FIP rulemaking does not invite
comments on issues covered in the NOx
SIP call, including sections Il, EPA’s
Analytical Approach; Ill, Determination
of Budgets; IV, Air Quality Assessment;
and V, NOx Control Implementation
and Budget Achievement Dates, except
for the portions of those sections that
address the feasibility and cost
effectiveness of control measures and
the projections of the emissions
reductions that various control
measures would achieve. The reader is
referred to the NOx SIP call for
explanation of the issues.

If a State adopts and submits to EPA
an approvable SIP revision in response
to the NOx SIP call by September 1999,
EPA would not promulgate this Federal
program for that State at that time.
However, if a State fails to respond to
the NOx SIP call by adopting and
submitting to EPA a complete revised
SIP by September 1999, EPA intends to
take final rulemaking action on the FIP
immediately thereafter. In addition, if a
State submits a SIP that EPA does not
find approvable, EPA intends to
promulgate a FIP concurrently with
finalization of its disapproval of the SIP.
For more information on the rationale
for and requirements of the NOx SIP call
final rule, see the final remaking notice
as well as the proposal notices and
support documents contained in the
docket for that rule and section Il,
Background, of this notice.

Today’s notice provides background
information in section Il, covering
relevant portions of the CAA and the
NOx SIP call final rule. Section Il
explains EPA’s duty to develop the FIPs,
the timing of the FIP process, and how

the FIPs interface with sanction
provisions in the CAA, as well as with
EPA’s “transitional areas’ policy under
the new 8-hour ozone standard. In
section IV, EPA describes how the rule
requirements contained in the FIP
proposal are designed to meet the
emissions decreases required by the
NOx SIP call. Emissions reporting
requirements are described in section V.
The Federal NOx Budget Trading
Program is addressed in section VI.
Regulations covering stationary sources
not in the trading program are outlined
in section VII. Section VIII covers
several administrative requirements,
including the Regulatory Impact
Analyses associated with the FIP.
Finally, the rule contains proposed
regulations which are designed to meet
the emissions decreases required by the
NOx SIP call.

I1. Background
A. History

For almost 30 years, Congress has
focused major efforts on curbing
ground-level (tropospheric) ozone. In
1990, Congress amended the CAA to
better address, among other things,
continued nonattainment of the 1-hour
ozone NAAQS, the requirements that
would apply if EPA revised the 1-hour
standard, and transport of air pollutants
across State boundaries.

The 1990 Amendments reflect general
awareness by Congress that ozone is a
regional, and not merely a local,
problem. Ozone and its precursors may
be transported long distances across
State lines to combine with ozone and
precursors downwind, thereby
worsening the ozone problems
downwind. This transport phenomenon
is a major reason for the persistence of
the ozone problem, notwithstanding the
imposition of numerous controls, both
Federal and State, across the country.

Section 110(a)(2)(D) provides one of
the most important tools for addressing
the problem of transport. This
provision, which applies by its terms to
all SIPs for each pollutant covered by a
NAAQS, and for all areas regardless of
their attainment designation, provides
that a SIP must contain provisions
prohibiting its sources from contributing
significantly to nonattainment problems
in or interfering with maintenance by
downwind States. Section 110(k)(5)
authorizes EPA to find that a SIP is
substantially inadequate to meet any
CAA requirement. It further authorizes
EPA to require a State with such a SIP
to submit, within a specified period, any
SIP revision necessary to correct the
inadequacy.
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The CAA further addresses interstate
transport of pollution in section 126,
which Congress clarified in 1990.
Subparagraph (b) of that provision
authorizes each State (or political
subdivision) to petition EPA for a
finding that emissions from ‘‘any major
source or group of stationary sources” in
an upwind State contribute significantly
to nonattainment in, or interfere with
maintenance by, the downwind State.

In addition, in 1995, the
Environmental Council of States (ECOS)
and EPA organized the OTAG. The
OTAG was a partnership among EPA,
the 37 easternmost States and the
District of Columbia, industry
representatives and environmental
groups. This effort created an
opportunity for the development of an
Eastern United States ozone strategy to
address transport and to assist in
attainment of the 1-hour ambient ozone
standard. The EPA believes that the
OTAG process has been invaluable in
demonstrating the types of regional
ozone precursor reductions that are
needed to enable areas in the Eastern
United States to attain and maintain the
ambient air quality standards for ozone.

Shortly after OTAG began its work,
EPA began to indicate that it intended
to issue a NOx SIP call to require States
to implement the reductions necessary
to address the ozone transport problem.
On January 10, 1997 (62 FR 1420), EPA
published a Notice of Intent that
articulated this goal and indicated that
before taking final action, EPA would
carefully consider the technical work
and any recommendations of OTAG.
The EPA just completed final
rulemaking on the NOx SIP call and
established emissions budgets for NOx
that each of the identified States must
meet through enforceable SIP measures.
The NOx SIP call is summarized later in
section I1.E of this notice.

B. Ozone Impacts

Ground-level ozone, the main harmful
ingredient in smog, is produced in
complex chemical reactions when its
precursors, volatile organic compounds
(VOC) and NOx, react in the presence of
sunlight. The chemical reactions that
create ozone take place while the
pollutants are being blown through the
air by the wind, which means that
0zone can be more severe many miles
away from the source of emissions than
it is at the source. At ground level,
0zone can cause a variety of ill effects
to human health, crops and trees.
Specifically, ground-level ozone
induces the following health effects:

« Decreased lung function, primarily in
children active outdoors,

 Increased respiratory symptoms,
particularly in highly sensitive individuals,

» Hospital admissions and emergency
room visits for respiratory causes, among
children and adults with pre-existing
respiratory disease such as asthma,

* Inflammation of the lung,

» Possible long-term damage to the lungs
or even death.

Detailed information on the benefits
and costs of changes in NOx emissions
is contained in the Regulatory Impact
Analysis (RIA) contained in the NOx
SIP call docket, which also serves as the
RIA for the FIP proposal. In addition to
helping attain public health standards
for ozone, decreases in emissions of
NOx are helpful in reducing acid
deposition, greenhouse gases, nitrates in
drinking water, stratospheric ozone
depletion, excessive nitrogen loadings
to aquatic and terrestrial ecosystems,
and ambient concentrations of nitrogen
dioxide, particulate matter and toxics
(see “Nitrogen Oxides: Impacts on
Public Health and the Environment,”
EPA-452/R-97-002, August 1997.)

C. New Ozone NAAQS

OnJuly 18, 1997 (62 FR 38856), EPA
issued its final action to revise the
NAAQS for ozone. The EPA’s decision
to revise the standard was based on the
Agency'’s review of the available
scientific evidence linking exposures to
ambient ozone to adverse health and
welfare effects at levels allowed by the
pre-existing 1-hour ozone standards.
The 1-hour primary standard was
replaced by an 8-hour standard at a
level of 0.08 parts per million (ppm),
with a form based on the 3-year average
of the annual fourth-highest daily
maximum 8-hour average ozone
concentration measured at each monitor
within an area. The new primary
standard will provide increased
protection to the public, especially
children and other at-risk populations,
against a wide range of ozone-induced
health effects. The EPA retained the
applicability of the 1-hour NAAQS for
existing nonattainment areas until such
time as EPA determines that an area has
attained the 1-hour NAAQS (40 CFR
50.9). The new standard results in more
areas and larger areas with monitoring
data indicating nonattainment. Thus, it
will be even more critical to implement
regional control strategies which will
eliminate specified amounts of
emissions of NOx which would
otherwise be transported across State
boundaries into areas in violation of the
new standard.

D. Section 126 Petitions

On August 14-15, 1997, EPA received
eight section 126 petitions submitted

individually by eight Northeastern
States. The petitioning States are
Connecticut, Maine, Massachusetts,
New Hampshire, New York,
Pennsylvania, Rhode Island, and
Vermont. Each petition requests EPA to
make a finding that sources in certain
categories of stationary sources in
upwind States emit or would emit NOx
in violation of the prohibition in section
110(a)(2)(D)(i) on emissions that
contribute significantly to
nonattainment, or interfere with
maintenance, in the petitioning State.
All of the petitions seek a finding and
relief under the 1-hour standard;
Massachusetts, Pennsylvania, and
Vermont also seek a finding and relief
with respect to the 8-hour standard.

The petitions vary as to the type and
geographic location of the source
categories identified as significant
contributors. All the petitions identified
source categories; some petitions also
provided lists of sources within the
specified categories. The source
categories include electric generating
plants, fossil fuel-fired boilers and other
indirect heat exchangers, and certain
other related stationary sources that
emit NOx. All the petitions target
sources in the Midwest; some also target
sources in the South and Northeast.

In a separate rulemaking, EPA is
proposing to make a technical
determination that certain major
stationary source categories identified in
the section 126 petitions are
significantly contributing to
nonattainment in, or interfering with
maintenance by, one or more petitioning
State (hereafter referred to as a positive
or affirmative technical determination).
On the basis of the proposed affirmative
technical determination, EPA is
proposing that the petitions naming
these sources and source categories be
granted or denied, at certain later dates,
pending certain actions by the States
and EPA regarding State submittals and
FIPs in response to the final NOx SIP
call. The schedule and conditions under
which the applicable final findings on
the petitions would be triggered are
discussed in that proposal notice. For
information on the interaction of the
section 126, FIP, and NOx SIP call
actions, see the section 126 proposal
notice, section I.A.2.

E. NOx SIP Call

The EPA proposed the NOx SIP call
on November 7, 1997 (62 FR 60318),
issued a supplemental notice on May
11, 1998 (63 FR 25902), and just issued
a final rulemaking. In that action, EPA
determined that NOx emissions from
sources and emitting activities in 23
jurisdictions significantly contribute to
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nonattainment of the 1-hour and 8-hour
ozone NAAQS, or interfere with
maintenance of the 8-hour NAAQS, in
one or more downwind States
throughout the Eastern United States.
The EPA based these proposals on data
generated by OTAG, public comments,
and other relevant information.

The NOx SIP call requires that the 23
jurisdictions adopt and submit by
September 24, 1999, remedial SIP
revisions. The 23 jurisdictions are:
Alabama, Connecticut, Delaware,
District of Columbia, Georgia, Illinois,
Indiana, Kentucky, Massachusetts,
Maryland, Michigan, Missouri, North
Carolina, New Jersey, New York, Ohio,
Pennsylvania, Rhode Island, South
Carolina, Tennessee, Virginia, West
Virginia, and Wisconsin. The SIP
revisions must contain measures that
will assure that sources in the State
reduce their NOx emissions sufficiently
to eliminate the amounts of NOx
emissions that contribute significantly
to nonattainment, or that interfere with
maintenance, downwind. By
eliminating these amounts of NOx
emissions, the control measures will
assure that the remaining NOx
emissions will not exceed the level that
EPA identifies in the NOx SIP call as the
State’s NOx emissions budget. After
prohibiting the significant amounts of
NOx, the remaining amounts emitted by
sources in the covered States will not
“significantly contribute to
nonattainment, or interfere with
maintenance by,” a downwind State,
under section 110(a)(2)(D)(i)(1).

For purposes of the FIP rulemaking,
the reader is encouraged to review the
NOx SIP call final rulemaking, which is
organized as follows: section II.C,
Weight-of-Evidence Determination of
Covered States, describes how EPA
determined which States include
sources that emit NOx in amounts of
concern (the ““‘covered” States); sections
11.D, Cost Effectiveness of Emission
Reductions; II.E, Comparison of Upwind
and Downwind Costs; and I,
Determination of Budgets, describe how
EPA determined the significant amounts
of emissions and the resulting statewide
emissions budgets for the States
identified above. Section IV, Air Quality
Assessment, discusses air quality
analyses conducted by EPA to help
confirm the decisions and requirements
set forth in this rulemaking. Section V,
NOx Control Implementation and
Budget Achievement Dates, primarily
discusses the dates by which (1) the
States must submit SIP revisions in
response to today’s action, (2) the
sources must implement the required
SIP controls, and (3) the States must
achieve the required budget levels.

Section VI, SIP Criteria and Emissions
Reporting Requirements, describes the
SIP requirements themselves.

The SIP requirements permit each
State to determine what measures to
adopt to prohibit the significant
amounts and, hence, meet the necessary
emissions budget. Consistent with
OTAG’s recommendations to achieve
NOx emissions decreases primarily from
large stationary sources in a trading
program, EPA encourages States to
consider electric generating and non-
electric generating boiler and turbine
controls under a cap-and-trade program
as a highly cost-effective strategy. The
recommended cap-and-trade program is
described in more detail in section VI,
NOx Trading program. Section VIII,
Interaction with Title IV NOx Rule,
describes the relationship between this
rulemaking and the title IV NOx rule.
The remaining parts of the NOx SIP call
include section 1X, Nonozone Benefits
of NOx Reductions, and section X,
Administrative Requirements.

I11. FIP Process

A. Legal Framework

The Administrator is required to
promulgate a FIP within 2 years of: (1)
Finding that a State has failed to make
a required submittal, (2) finding that a
submittal received does not satisfy the
minimum completeness criteria
established under section 110(k)(1)(A),
or (3) disapproving a SIP submittal in
whole or in part. Section 110(c)(1)
mandates EPA promulgation of a FIP
unless EPA has approved, within the 2-
year time period, a SIP revision that
corrects the deficiency identified by
EPA in its NOx SIP call.

The 1990 Amendments make explicit
a principle that was implicit in the
preceding Act—that a FIP corrects or
fills a void in a deficient State plan. The
amended CAA defines a FIP as a plan
to fill a gap or “‘correct all or a portion
of an inadequacy in a State
implementation plan.” (42 U.S.C.
7602(y) (Supp. II. 1990) (emphasis
added).) When forced by a State
planning delinquency to promulgate a
FIP, EPA has wide-ranging authority
under section 110(c) to fill the gaps left
by the State failure. The EPA’s authority
to prescribe FIP measures is of three
types. First, EPA may promulgate any
measure which it is expressly permitted
to issue under any circumstances
pursuant to pre-existing independent
statutory authority—for example,
explicit provisions of title Il. That is,
EPA may promulgate any measure
which it has authority to issue in a non-
FIP context, without reliance on section
110(c). Second, EPA may invoke section

110(c)’s general FIP authority and act to
cure a planning inadequacy in any way
not clearly prohibited by statute. Third,
under section 110(c), the courts have
held that EPA may exercise all authority
that the State may exercise under the
Act.

The second type of authority, EPA’s
general authority under section 110(c),
is essentially remedial, and EPA has
broad power under that section to cure
a defective State plan. Thus, in
promulgating a FIP, EPA may exercise
its own, independent regulatory
authority under the CAA in any way hot
clearly prohibited by an explicit
provision of the Act. When EPA has
promulgated a FIP, courts have not
required explicit authority for specific
measures: ‘“We are inclined to construe
Congress” broad grant of power to the
EPA as including all enforcement
devices reasonably necessary to the
achievement and maintenance of the
goals established by the legislation.”
(South Terminal Corp. v. EPA, 504 F.2d
646, 669. (1st Cir. 1974)). See also City
of Santa Rosa v. EPA, 534 F.2d 150,
153-154 (9th Cir. 1976) (upholding the
Administrator’s authority to promulgate
a FIP imposing gas-rationing in Los
Angeles on a massive scale). “The
authority to regulate pollution carries
with it the power to do so in a manner
reasonably calculated to reach that
end.” Id. at 155.

In addition, when a State’s failure to
discharge the primary responsibility to
protect its air quality compels EPA to
assume this task, the powers of the
defaulting State accrue to EPA. As the
Ninth Circuit recently held, when EPA
acts in place of the State pursuant to a
FIP under section 110(c), EPA “‘stands
in the shoes of the defaulting State, and
all of the rights and duties that would
otherwise fall to the State accrue instead
to EPA,” Central Arizona Water
Conservation District v. EPA, 990 F.2d
1531, at 1541 9th Cir. 1993). The First
Circuit, in an early FIP case, agreed:

the Administrator must promulgate promptly
regulations setting forth an implementation
plan for a State should the State itself fail to
propose a satisfactory one. The statutory
scheme would be unworkable were it read as
giving to EPA when promulgating an
implementation plan for a State, less than
those necessary measures allowed by
Congress to a State to accomplish Federal
clean air goals. We do not adopt any such
crippling interpretation.

South Terminal Corporation v. EPA, 504
F.2d 668 (1st Cir. 1974).
B. Timing of FIP Action

As described in the NOx SIP call final
rulemaking and summarized in section
I1.E of this notice, EPA is requiring
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specific States to develop, adopt and
submit revisions to their SIPs by
September 1999. As part of the NOx SIP
call rulemaking, EPA received a few
comments supporting the position that
EPA should propose FIPs at the same
time as taking final action on the NOx
SIP call rulemaking. The Agency also
received a few comments suggesting it
was more appropriate to delay the FIP
proposal until some time after the States
have had time to respond to the NOx
SIP call rulemaking. As described in
that final notice, EPA agreed with
certain commenters that the timing of
the FIP proposal should allow for
promulgation in time to require NOx
emissions reductions by sources at
about the same time, both in States that
comply with the NOx SIP call and
States that do not. Under a delayed FIP
proposal approach, industry in the non-
complying States might experience an
unfair competitive advantage over
industry in States which elected to
reduce their NOx emissions and reduce
interstate transport of ozone and ozone
precursors in an earlier timeframe,
consistent with the requirements of the
NOx SIP call rulemaking. More
importantly, delaying the FIP proposal
would delay reductions of ozone
pollution and NOx emissions in the
non-complying States which would
unnecessarily jeopardize public health.
Therefore, proposing a FIP today will
ensure that EPA can promulgate a FIP
soon after the time the SIPs are due, in
the event of any State’s failure to
comply.

The EPA views seriously its
responsibility to address the issue of
regional transport of ozone and ozone
precursor emissions. Decreases in NOx
emissions are needed in the States
named in the NOx SIP call rulemaking
to enable the downwind States to
develop and implement plans to achieve
the NAAQS in order to achieve clean air
for their citizens. Thus, although the
CAA allows EPA up to 2 years to
promulgate a FIP after a finding of a
State’s failure to submit a complete,
approvable plan, EPA intends to
expedite the FIP promulgation to help
assure that the downwind States realize
the air quality benefits of regional NOx
reductions as soon as practicable. This
is consistent with Congress’ intent that
attainment occur in these downwind
nonattainment areas ‘“‘as expeditiously
as practicable” (sections 181(a), 172(a)).
Therefore, EPA is proposing FIPs today
in conjunction with final action on the
NOx SIP call. Furthermore, EPA intends
to make a finding and promulgate a FIP
immediately after the SIP submittal due
date for each upwind State that fails to

submit a complete SIP that meets the
terms of the NOx SIP call. The EPA also
intends to approve expeditiously SIP
revisions that meet the NOx SIP call
rulemaking requirements. For States
that fail to make the required submittal
or fail to submit a complete SIP revision
response, EPA would promulgate a FIP
as described in the above section. Where
the SIP is complete but EPA
disapproves it, EPA would also
promulgate a FIP. The EPA intends to
move quickly to promulgate a FIP where
necessary.

In order to meet the requirements of
section 110(c), this notice proposes a
FIP for each of the 23 jurisdictions
required by the NOx SIP call to reduce
emissions of NOx. The proposed FIP
requirements for each of the 23
jurisdiction are identical. Final
rulemaking on the proposed FIPs may
address only one State or may address
several of the 23 jurisdictions,
depending on how the 23 jurisdictions
respond to the NOx SIP call.

C. FIP Control Measures

In contrast to the SIP process—where
selection and implementation of control
measures is the primary responsibility
of the State—in the case of a FIP, it is
EPA’s responsibility to select the control
measures for each source sector and
assure compliance with those measures.
Thus, while the FIP would be designed
by EPA to achieve the same total
statewide emissions decrease as that
described in the NOx SIP call, the
specific control measures assigned in
the FIP could be different from what a
State might choose.

In selecting the specific control
measures for the FIP, EPA used the
same method used in the NOx SIP call
for calculating the required emissions
reductions. As in the NOx SIP call, the
FIP rules proposed in this notice require
the same amount of emissions reduction
from the source categories to which
highly cost-effective measures can be
applied. See the discussion in section
111, Determination of Budgets, of the
NOx SIP call. The EPA is incorporating
by reference the technical basis and
supporting rationale for EPA’s
conclusions as to the highly cost-
effective strategy developed for the NOx
SIP call budgets.

D. Authority To Order the State To
Implement Specific Measures

The EPA’s authority to promulgate
measures in a FIP which require the
State to enact legislation or expend State
funds may be somewhat limited under
prior case law. In general, EPA may
require the State to implement FIP
measures, including requirements for

legislation and expenditure of funds, if
the measures affect the pollution-
creating activities of the State. However,
in Brown v. EPA, 521 F.2d 827 (9th Cir.
1975), vacated on other grounds, 431
U.S. 99 (1977) (Brown), the court held
that section 113 of the CAA did not
provide statutory authority for EPA to
bring an enforcement action against the
State (or other municipal authority) for
failing to implement a motor vehicle
inspection and maintenance program.
The court reasoned that the CAA
authorized Federal enforcement if the
State did not implement regulations to
control its own pollution creating
activities, “but not against a State that
chooses not to govern polluters as the
Administrator directs.” Id. at 832. In a
subsequent decision, the court rejected
EPA’s argument that ownership of the
roads and highways made the State
responsible for the pollution created
from their use (Brown v. EPA, 566 F.2d
665 (9th Cir. 1977), vacated on other
grounds, 431 U.S. 99 (1977)).

The same court, however, held in City
of Santa Rosa v. EPA, 534 F.2d 150 (9th
Cir. 1976), that the EPA may require gas
rationing under its FIP authority. The
court found that the Administrator of
EPA has authority to limit gas delivery
to retail outlets and may require the
citizens of the State to curtail their gas
usage. The FIP measure in City of Santa
Rosa did not require the State to
implement the gas rationing scheme,
and the court distinguished Brown
because the petitioners had challenged
the effect of gas rationing, not EPA’s
authority to order rationing. Id. at 155.

The Brown holding was similarly
distinguished and limited by the Sixth
Circuit Court of Appeals in United
States v. Ohio Department of Highway
Safety, 635 F.2d 1195 (6th Cir. 1980).
The court upheld EPA’s enforcement
against the State under section 113 of
the CAA for registering motor vehicles
which did not pass an inspection and
maintenance program promulgated by
EPA. The court held that the State was
interfering with EPA’s implementation
of a measure that had been promulgated
under its Federal authority. See also
Pennsylvania v. EPA, 500 F.2d 246 (3d
Cir. 1974).

The court in Brown did not reach
constitutional issues raised under the
commerce clause. It is unclear, but
unlikely, that requiring the State to
implement FIP measures which
mandate legislation and expenditure of
funds would be struck down under the
commerce clause. See Garcia v. San
Antonio Metropolitan Transit Authority,
469 U.S. 528 (1985) (holding that the
Federal government may require States
to pay minimum wages and overtime
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pursuant to the Fair Labor Standards
Act). However, even assuming that the
commerce clause poses no such
obstacle, nothing in the enactment of
the 1990 Amendments casts doubt on
the continued vitality of the Brown
holdings with respect to the statutory
limits on EPA’s FIP authority. Thus, the
constraints discussed above still apply.
In short, EPA may require the State to
legislate or expend funds that affect the
State’s own pollution creating activities.
Although EPA may not require the State
to legislate or spend money to govern
the pollution creating activities of
others, EPA may promulgate and
implement such measures directly in a
FIP, and the State may not interfere with
EPA’s enforcement of those measures.

While EPA may not have the
authority to require States to enact
legislation or expend State funds to
implement control measures, beyond
those required to reduce emissions
generated by the State itself, EPA
believes that title VV of the CAA requires
a State to include all applicable
requirements, including requirements of
a FIP, in the title V permit. The
regulations governing State permitting
under title V define an “applicable
requirement,” which must be reflected
in a title V operating permit, as
including ‘‘[a]ny standard or other
requirement provided for in the
applicable implementation plan
approved or promulgated by EPA
through rulemaking under title | of the
CAA that implements the relevant
requirements of the Act, including any
revisions to the plan promulgated in
part 52 of this chapter” (40 CFR 70.2).
Since today’s proposed rule is being
promulgated under title I (i.e., under
section 110), both the requirements of
the Federal trading program (part 97)
and the rules governing stationary
internal combustion engines and cement
plants (part 98) are applicable
requirements under 40 CFR 70.2 and
must be reflected in the title V operating
permit of any sources affected by this
rulemaking that are required to have
such a permit.

E. Section 105 Grants

The EPA provides annual funding to
States under section 105 of the CAA to
carry out Act-related programs. Where a
State fails to adequately respond to the
NOx SIP call, EPA must adopt and
implement a FIP. In such cases, the
Agency will withhold all or a portion of
the State’s section 105 allotment to the
extent necessary to implement the FIP
provisions promulgated by EPA and in
accordance with the procedural
requirements of section 105.

F. Findings of Failure

As noted in section IlI.A. of this
notice, EPA is required to promulgate a
FIP after finding that a State has failed
to adequately respond to a NOx SIP call.
If EPA makes such a finding, it would
be a final Agency action but would not
be subject to the notice-and-comment
requirements of the Administrative
Procedure Act (APA), 5 U.S.C. 553(b).
The EPA believes that because of the
limited time provided to make findings
of failure to submit and findings of
incompleteness regarding SIP
submissions or elements of SIP
submission requirements, Congress did
not intend such findings to be subject to
notice-and-comment rulemaking.
However, to the extent such findings are
subject to notice-and-comment
rulemaking, EPA intends, consistent
with past practice (for example, 61 FR
36294), to invoke the good cause
exception pursuant to the APA, 5 U.S.C.
553(b)(3)(B). Notice and comment are
unnecessary because no significant EPA
judgment is involved in making a
nonsubstantive finding of failure to
submit elements of SIP submissions
required by the CAA. Furthermore,
providing notice and comment would
be impracticable because of the limited
time provided under the statute for
making such determinations. Finally,
notice and comment would be contrary
to the public interest because it would
divert agency resources from the critical
substantive review of complete SIPs.
See 58 FR 51270, 51272, (October 1,
1993); 59 FR 39832, 39853 (August 4,
1994).

G. Sanctions

If a State fails to submit the required
SIP provisions, the CAA provides for
EPA to issue a finding of State failure
under section 179(a). (EPA is using the
phrase “failure to submit” to cover both
the situation where a State makes no
submission and the situation where the
State makes a submission that EPA finds
is incomplete in accordance with
section 110(k)(1)(B) and 40 CFR part 51,
Appendix V.) Such a finding starts an
18-month sanctions clock; if the State
fails to make the required submittal
which EPA determines is complete
within that period, one of two sanctions
will apply. If 6 months after the
sanction is imposed, the State still has
not made a complete submittal, the
second sanction will apply. The two
sanctions are: a requirement that new or
modified sources subject to a section
173 new source review program obtain
reductions in existing emissions in a 2:1
ratio to offset their new emissions and

withholding of certain Federal highway
funds, (section 179(b)). These
requirements are in addition to EPA’s
FIP obligation described above.

H. Transitional Areas

As described in the November 7, 1997
NOx SIP call proposal notice, the
Presidential Directive includes goals of
early attainment of the health-based
ozone standards while minimizing
planning and regulatory burdens for
State and local governments and
businesses where air quality problems
are regional in nature. To achieve these
goals, the implementation plan includes
a policy for areas that attain the 1-hour
standard but not the new 8-hour
standard in which EPA will follow a
flexible implementation approach that
encourages cleaner air sooner, responds
to the fact that ozone is a regional as
well as local problem, and eliminates
unnecessary planning and regulatory
burdens for State and local
governments.

A primary element of the policy will
be the establishment under section
172(a)(1) of the CAA of a special
“transitional”’ classification both for
areas that participate in the NOx
regional strategy proposed in this
rulemaking and for those that opt to
submit early plans addressing the new
8-hour standard. See the NOx SIP call
NPR (November 7, 1997) and the
Presidential Directive for detailed
discussions about the transitional
classification. On August 18, 1998, EPA
issued proposed guidance for public
comment to explain the implementation
policy in further detail and to provide
details on SIP requirements for
transitional areas (Federal Register
Notice of Availability published August
24,1998, 63 FR 45060). The EPA
expects to finalize the August 1998 draft
guidance, as well as guidance for areas
other than transitional, by December
1998.1

It should be noted, however, that
under EPA’s intended approach,
promulgation by EPA of a FIP under this
rulemaking would not allow the area to
be eligible for the transitional area
classification. Such areas in States that
fail to comply with the NOx SIP call
would not be eligible for the transitional
classification.

1For a complete listing of the guidance and other
actions EPA plans to issue to implement the revised
ozone and PM NAAQS, see a table on EPA’s
implementation website: http://
ttnwww.rtpnc.epa.gov/implement/actions.htm.
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1V. Emissions Decreases to Meet the
NOx SIP Call

A. General Approach for Calculating
Budgets

In the final NOx SIP call, EPA
determined that NOx emissions from
sources in the 23 jurisdictions
contribute significantly to
nonattainment problems and interfere
with maintenance in downwind areas in
the OTAG region. Accordingly, EPA
established a NOx budget for each of
these jurisdictions. The budgets reflect
the aggregate amount of NOx emissions
that will remain when the States
eliminate the specific amount of NOx
emissions that contribute significantly
to nonattainment problems and interfere
with maintenance in downwind areas.
These budgets cover all NOx emissions
from a State, including area, nonroad,
stationary, and mobile sources. More
detail on the State budgets can be found
in the NOx SIP call final rulemaking
notice and support material. The FIP is
designed to achieve the same State
emissions budgets on the same schedule
as that established in the NOx SIP call
final rule, with the same highly cost-
effective measures forming the basis for
the budgets. Therefore, the FIP rules use
the same source cutoff levels, categories,
and control levels as were used to
develop the final NOx SIP call budgets
and require that the emissions decreases
be implemented by May 1, 2003.
Because this FIP rulemaking does not
establish the State emissions budgets,
but instead proposes the way EPA
would ensure that the budgets are
achieved, EPA is not requesting
comment on establishment of the
budgets or the schedule for
implementing the emissions reductions.
For the FIP rulemaking, EPA invites
comment specifically on the feasibility
and cost effectiveness of control
measures and the projection of
emissions reductions that various
control measures would achieve as
outlined in the FIP and described in
detail in the NOx SIP call rulemaking.
The EPA summarizes below the
conclusions from the relevant parts of
the NOx SIP call rulemaking.

B. Electric Generating Units (EGUs)

The control level for this category of
NOx sources was determined by
applying a uniform NOx emission rate
of 0.15 Ib/mmBtu regionwide for EGUs
greater than 25 MWe or 250 mmBtu/hr.
The cost effectiveness for each control
level was determined using the
Integrated Planning Model. Details
regarding the methodologies used can
be found in the NOx SIP call rulemaking
and support materials.

C. Industrial Boilers and Turbines

The EPA examined the category of
large (greater than 250 mmBtu/hr)
industrial boilers and turbines to
determine the most emissions
reductions from controls that would
cost less than $2,000 per ton on average.
For this source category, EPA
determined that controls are available
that would achieve a 60 percent
reduction from uncontrolled levels at
average costs less than $2,000 per ton.
For those sources that participate in the
trading program, EPA believes that the
costs would be further reduced. Details
regarding the methodologies used can
be found in the NOx SIP call rulemaking
and support materials.

D. Stationary Internal Combustion
Engines

The EPA examined the category of
large (emitting more than one ton per
day) stationary internal combustion
engines to determine the most emissions
reductions from controls that would
cost less than $2,000 per ton on average.
For this source category, EPA
determined that controls are available
that would achieve a 90 percent
reduction from uncontrolled levels at
average costs less than $2,000 per ton.
Details regarding the methodologies
used can be found in the NOx SIP call
rulemaking and support materials.

E. Cement Manufacturing

The EPA examined the category of
large (emitting more than one ton per
day) cement manufacturing plants to
determine the most emissions
reductions from controls that would
cost less than $2,000 per ton on average.
For this source category, EPA
determined that controls are available at
all types of cement manufacturing
facilities that would achieve a 30
percent reduction from uncontrolled
levels at average costs less than $2,000
per ton. Details regarding the
methodologies used can be found in the
NOx SIP call rulemaking and support
materials.

F. Other Point Source Categories

As described in the NOx SIP call
rulemaking and support materials, EPA
reviewed the emissions and control cost
information for several non-EGU source
categories. The EPA’s analysis
determined that, for large sources
(emitting more than one ton per day),
the following non-EGU source
categories appeared to have controls
available only at cost-effectiveness
levels above $2,000 per ton: glass
manufacturing, process heaters, and
commercial and industrial incinerators.
Therefore, EPA did not calculate

emissions budget decreases nor is the
Agency proposing FIP rules for these
source categories.

For other non-EGU source categories,
NOx controls may be available for large
sources at costs less than $2,000 per ton.
However, as described in the NOx SIP
call rulemaking and support materials,
each of these source categories include
a relatively small number of sources
with a small amount of emissions. The
EPA believes that controlling these
sources for purposes of achieving State
budgets would be inefficient because of
the relatively high administrative costs
of developing regulations for these
source categories. As described in the
NOx SIP call rulemaking, there are
many sources in the emissions
inventory which lack information EPA
would need to determine potentially
applicable control techniques (63 FR
25909). This group of sources is diverse
and does not fit within the categories set
out by EPA, but total emissions are low
for this group. Therefore, for purposes of
today’s action, EPA is not proposing FIP
rules to decrease emissions for these
sources.

In addition, EPA determined in the
NOx SIP call final rulemaking that
municipal waste combustors should not
be required to reduce emissions beyond
that already required by the maximum
available control technology (MACT)
rules for NOx required under sections
111 and 129 of the CAA. Therefore, EPA
is not proposing additional emissions
decreases and FIP rules for municipal
waste combustors.

Thus, for non-EGU sources the FIP
proposes rules only for boilers and
turbines (60 percent decrease),
stationary internal combustion engines
(90 percent decrease), and cement
plants (30 percent decrease). The EPA’s
analysis determined that these source
categories have controls available at
cost-effectiveness levels below an
average of $2,000 per ton and total
emissions from each of these source
categories are high relative to other non-
EGU source categories.

G. Area, Mobile, and Nonroad Sources

As described in the NOx SIP call final
rulemaking, EPA did not identify
additional controls beyond those in the
2007 baseline case for the area, mobile
and nonroad source categories at
average costs less than $2,000 per ton.
Therefore, EPA did not calculate
additional emissions budget decreases
nor propose FIP rules for these source
categories.
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H. Projection That Proposed FIP of the FIP measures and demonstrate
Measures Would Achieve State-by-State

Emissions Budgets call budgets.

1. EGU

As described in section 111.B.3. of the
NOx SIP call, the EGU budget
component is calculated based on
applying a 0.15 Ib/mmBtu emission
limit to sources greater than 25 MWe.

Consistent with 40 CFR 51.121(b) and
(9), the control measures described
above and contained in the FIP rules are
designed to achieve the State emissions
budgets established in the NOx SIP call.
The tables below result from application

compliance of the FIP with the NOx SIP

This limit is applied uniformly across
all States that are covered by this NOx
SIP call. The higher of 1995 or 1996 heat
input, grown to 2007, is used to
calculate the budget component. The
final percent reduction from the 2007
base case to the budget is shown in
Table I11-4 of the NOx SIP call, which

is reproduced below.

TABLE lll-4.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR ELECTRICITY GENERATING UNITS

[Tons/season]
. : Percent
State Final base Final budget reduction

P E= o= o - U SRRSO 76,900 29,051 62
Connecticut . 5,600 2,583 54
Delaware .............. 5,800 3,523 39
District of Columbia . *0 207 NA
Georgia ......cceeeeeenenn. 86,500 30,255 65
lllinois .... 119,300 32,045 73
Indiana ..... 136,800 49,020 64
Kentucky .. 107,800 36,753 66
Maryland ............ 32,600 14,807 55
Massachusetts ... 16,500 15,033 9
Michigan ............ 86,600 28,165 67
Missouri ...... 82,100 23,923 71
New Jersey . 18,400 10,863 41
New York ........... 39,200 30,273 23
North Carolina ... 84,800 31,394 63
(©]4]To IR 163,100 48,468 70
Pennsylvania .. 123,100 52,000 58
Rhode Island ..... 1,100 1,118 -2
South Carolina ... 36,300 16,290 55
Tennessee ......... 70,900 25,386 64
Virginia ........ 40,900 18,258 55
West Virginia .. 115,500 26,439 7
RTAT Yoo =] 1o PR PO SUPPPPUROt 52,000 17,972 65

1o ] = RSP PRSURPOOUURROPPRROOt 1,501,800 543,825 64

*The base case for DC is actually projected to be 30 tons per season. The base case values in this table are rounded to the nearest 100 tons.

2. Non-EGU Point Sources

As described in the NOx SIP call, the following emissions decreases from uncontrolled levels were assumed:

i. Non-EGU boilers and turbines—60 percent decrease.
ii. Stationary internal combustion engines—90 percent decrease.
iii. Cement manufacturing plants—30 percent decrease.

These controls result in an overall reduction in emissions from all large non-EGU point sources of almost 40 percent
(187,800 tons per season decrease). These resulting budget components are shown in Table 111-6 in the NOx SIP call,

and are reproduced below.

TABLE 111-6.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NON-ELECTRICITY GENERATING POINT

SOURCES
[Tons/season]

Ei . Percent

inal base Final budget reduction
P\ E= o= 1o F- 49,781 37,696 24
Connecticut . 5,273 5,056 4
Delaware ..... 1,781 1,645 8
District of Columbia . 310 292 6
Georgia ...ccceeevvveennen. 33,939 27,026 20
lllinois ....... 55,721 42,011 25
Indiana ..... 71,270 44,881 37
Kentucky .. 18,956 14,705 22
Maryland ............ 10,982 7,593 31
Massachusetts ... 9,943 9,763 2
Michigan ............ 79,034 48,627 38
Missouri ...... 13,433 11,054 18
INEW JEISEBY ...eviiueieeitieetee et e ettt e et e et eeste et e et eesbeeeaaeessse e teeesseesaeesaseesbeanbeeasseesseesnneanseeanbeesseesnnens 22,228 19,804 11
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TABLE 111-6.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NON-ELECTRICITY GENERATING POINT

SouRceEs—Continued
[Tons/season]

Final base Final budget Percent

reduction
INEBW YOTK .ttt ettt et e et e e ettt e e et e e ettt e e e et e e e eabeeeseabeeessteeessseeeeasseeessbeeesnseeeesaseeeesssneeanes 25,791 24,128 6
North Carolina ... 34,027 25,984 24
(0] 410 IR 53,241 35,145 34
Pennsylvania .. 73,748 65,510 11
Rhode Island ..... 327 327 0
South Carolina ... 34,740 25,469 27
Tennessee ......... 60,004 35,568 41
Virginia ........ 39,765 27,076 32
West Virginia 40,192 31,286 22
R4 Yo =] U UP S PPPPRRt 22,796 17,973 21
1o ] = RSSO PPS PP RRRRPPRRORt 757,281 558,618 26

3. Mobile and Area Sources

As discussed in the NOx SIP call rulemaking, EPA’s highway budget components are based on projected highway
vehicle emissions in 2007 from a base year of 1990, assuming implementation of those measures incorporated in existing
SIPs, such as inspection and maintenance programs and reformulated fuels, measures already implemented federally,
and those additional measures expected to be implemented federally by 2007. Similarly, as discussed in the NOx
SIP call rulemaking, EPA’s nonroad mobile source budget components are based on projected nonroad mobile source
emissions in 2007 from a base year of 1990 and assume implementation of those measures incorporated in existing
SIPs, measures already implemented federally, and those additional measures expected to be implemented federally.
For area sources, no highly cost-effective control measures were identified in the NOx SIP call rulemaking. Thus, EPA
is not proposing any FIP measures in these categories. These resulting budget components are shown in Tables IlI-

7,8 & 9 in the NOx SIP call NFR, and are reproduced below:

TABLE IlI-7. FINAL NOx BUDGET COMPONENTS FOR STATIONARY AREA SOURCES

[Tons/season]

Proposed . Percent

bu%get Final budget change
P E= =T o - R OO PP 25,229 25,225 0
(07031 g 1=Tex (ol U | OSSP 4,587 4,588 0
Delaware .............. 1,035 963 -7
District of Columbia . 741 741 0
[CT=To] (o= RO PP PO PT PP UPPR PP 11,901 11,902 0
11T o R 7,270 7,822 8
Indiana ..... 25,545 25,544 0
Kentucky .. 38,801 38,773 0
L= T 5= g Lo PSSO PR TR 8,123 4,105 —49
MASSACHUSELLS .....vvvieiiieiiiiieie ettt e e et e e e e e et e e e e e e e et b e eeeeeeeeabaseeeeeeesesataneeeeeseessraaeeeeenan 10,297 10,090 -2
Michigan 28,126 28,128 0
Missouri 6,626 6,603 0
INEW JEBISEY .ttt ettt e e e ettt e e e e e e ettt e e e e s e et e e e e e et e e e e e ee e e e s 11,388 11,098 -3
INEBW YOTK oeiiiiiiieciite ettt et e ettt e e e e e e et e e e e e e e e e eaabbeeeeeeesaabaaeeeeesesenntaneeeeesensnraaeeeeenan 15,585 15,587 0
North Carolina ... 9,193 10,651 16
Ohi0 ..oeeeeeiiiiin 19,446 19,425 0
Pennsylvania 17,103 17,103 0
Rhode Island 420 420 0
South Carolina ... 8,420 8,359 -1
Tennessee ......... 11,991 11,990 0
RV 41 L0 - RSP TRRPR 25,261 18,622 —26
R VAV =S QY41 (o 1o SRS SS 4,901 4,790 -2
RTAT Yo =] 1o RO UPPPPRRNt 10,361 8,160 -21
1o ] = OSSPSR PURRRSPPRROOt 302,350 290,689 -4

TABLE [11-8.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NONROAD SOURCES
[Tons/season]

Proposed . Percent

bu%get Final budget change
P £ Lo = o - L PRSP 18,727 16,594 -11
[OF0] a1 g T=Tex (ol U | AP RO OO P PRSP 9,581 9,584 0
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TABLE 11I-8.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR NONROAD SOURCES—Continued

[Tons/season]

Proposed : Percent

bu%get Final budget change
DEIAWAIE ..ottt et e e e e ettt e e e e e e b — e a e e e e e ee e ————eee e e e e —ae et e e e e e aarraaaaeaaan 4,262 4,261 0
District of Columbia . 3,582 3,470 -3
Georgia ......coeeveeeen. 22,714 21,588 -5
lllinois .... 56,429 47,035 -17
Indiana ..... 27,112 22,445 -17
Kentucky .. 22,530 19,627 -13
Maryland ............ 18,062 17,249 -4
Massachusetts ... 19,305 18,911 -2
Michigan ............ 24,245 23,495 -3
Missouri ...... 19,102 17,723 -7
New Jersey . 21,723 21,163 -3
New York ........... 30,018 29,260 -3
North Carolina ... 18,898 17,799 -6
(0] 410 IR 42,032 37,781 —-10
Pennsylvania .. 29,176 25,554 -12
Rhode Island ..... 2,074 2,073 0
South Carolina ... 12,831 11,903 -7
Tennessee ......... 47,065 44,567 -5
Virginia ........ 25,357 21,551 -15
West Virginia .. 10,048 10,220 2
WVISCONSIN ...ttt et e e e ettt e e e e e et e e e e e e s et e s e e eeeeeesatbaeeeaeeseaaaabaeeeeeesentanseeeeeaaanees 15,145 12,965 —-14
1o ] = PSP ROURRRRPPRROt 500,018 456,818 -9

TABLE [11-9.—FINAL NOx BUDGET COMPONENTS AND PERCENT REDUCTION FOR HIGHWAY VEHICLES
[Tons/season]

Proposed . Percent

bu%get Final budget change
2 = o= 4= PSP PPPRRRRS 56,601 50,111 —-11
Connecticut . 17,392 18,762 8
DEIAWAIE ...ttt e ettt e e e e et e et e e e e e e b b e e e e e e e ea et ————eee e e e e taaaaaeeaaaaarraaaaeaaan 8,449 8,131 -4
DIStriCt Of COIUMDIA .....cciiiiieiee et e e e e e e e e e e e e s e et e e e e e e s eeanraeeaeeeaan 2,267 2,082 -8
Georgia 77,660 86,611 12
1T o USRS 77,690 81,297 5
Indiana 66,684 60,694 -9
Kentucky .. 46,258 45,841 -1
Maryland ............ 28,620 27,634 -3
Massachusetts ... 23,116 24,371 5
Michigan ............ 81,453 83,784 3
Missouri ...... 55,056 55,230 0
INEW JBISEY ...eiiiiiieeiittte ettt ekttt e bt e ettt e ettt e ekt e e e s b et e e s b e e e s s Rt e e aabe e e e asbe e e e s be e e aabbe e e nanbeeennbneeennnneeann 39,376 34,106 -13
INBW YOTK .ttt ettt ettt e e e e et e e e etb e e e e abe e e e e abeeeeabeeesaseeeesaaeeeeasbeeesasbeeesnsbeeesaseeeesannaeanes 94,068 80,521 —14
North Carolina ... 73,056 66,019 -10
(0] 1o TSRO 92,549 99,079 7
PENNSYIVANIA ...iiiieeiiiie ettt ettt e e st e e et e e s ste e e arae e e e asbe e e e raeeeanaeeennnaeeennneeeane 73,176 92,280 26
Rhode Island ..... 5,701 4,375 —-23
South Carolina ... 49,503 47,404 -4
Tennessee .. 67,662 64,965 -4
Virginia ........ 79,848 70,212 —-12
West Virginia 21,641 20,185 -7
Wisconsin .... 41,651 49,470 19
1o ] = OSSOSO OURRPOPPRROOt 1,179,477 1,173,163 -1

4. Statewide Budgets

The statewide budgets are shown in
Table 111-10 of the NOx SIP call final
rulemaking are reproduced below.
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TABLE I11-10.—REVISED STATEWIDE NOx BUDGETS

[Tons/season]
State Base Budget Percent
reduction

Alabama ........ 218,610 158,677 27
Connecticut .... 43,807 40,573 7
Delaware .................. 20,936 18,523 12
District of Columbia .. 6,603 6,792 -3
Georgia .....ccceeveeernnnn. 240,540 177,381 26
lllinois .......... 311,174 210,210 32
Indiana ........ 316,753 202,584 36
Kentucky ..... 230,997 155,698 33
Maryland ............ 92,570 71,388 23
Massachusetts ... 79,815 78,168 2
Michigan ............ 301,042 212,199 30
IVISSOUIT vt eeetiee e ettt e ettt e ettt e ettt e e et e e e ettt e e e saeeeeesbeeeeasbeeeeasbeeesasbeeesaseeeeasbeeeesbaeesnseeeesnsaeessannaennes 175,089 114,532 35
INEW JEBISEY iiiiiiiiieiet e ettt e ettt e e e sttt e e e e e s ba e et e e e e e e s bbb e e e e e e e s b b e bt e e e e e e annnbn e et e e e s e nrnrreeeeeeann 106,995 97,034 9
New York ........... 190,358 179,769 6
North Carolina ... 213,296 151,847 29
(0] 4110 IR 372,626 239,898 36
Pennsylvania 331,785 252,447 24
Rhode Island 8,295 8,313 0
Y0111 IO o] 1 - ST 138,706 109,425 21
Tennessee ......... 252,426 182,476 28
Virginia .......co...... 191,050 155,718 18
West Virginia 190,887 92,920 51
AT 0  1 SSS 145,391 106,540 27

1 ] = SRRSO 4,179,751 3,023,113 28

V. Emissions Reporting

The EPA believes it is essential that
compliance with the regional control
strategy be verified. Tracking emissions
is the principal mechanism to ensure
compliance with the budget and to
assure the downwind States and EPA
that the ozone transport problem is
being mitigated. The new emissions
control requirements for stationary
sources proposed in the FIP include
requirements that the affected sources
directly report emissions data to EPA.
This includes data used for determining
compliance with the requirements of the
Federal NOx Budget Trading Program
and specific reporting requirements for
stationary internal combustion engines
and cement manufacturing facilities.
Therefore, under the FIP, EPA will
already be collecting the data that can
be used to determine compliance with
the emissions decreases required by the
proposed FIP. For each FIP, EPA will
use that data as well as other analyses
in order to determine compliance with
the Statewide NOx emissions budget.

VI. Federal NOx Budget Trading
Program

A. Program Summary

1. Purpose of the Federal NOx Budget
Trading Program

In today’s FIP notice, EPA proposes to
regulate any fossil fuel-fired unit (boiler,
turbine, or combined cycle) that serves

a generator with a nameplate capacity
greater than 25 MWe, and any fossil
fuel-fired unit (boiler, turbine, or
combined cycle) that has a maximum
design heat input of greater than 250
mmBtu/hr, using a capped market-based
program. This type of program is a
proven method for achieving the highly
cost-effective emissions reductions
described above while providing
sources compliance flexibility. (See 63
FR 25918-19, discussing OTAG’s
conclusions concerning advantages of
market-based systems.)

The Federal NOx Budget Trading
Program is proposed in a new part 97
in title 40 of the Code of Federal
Regulations. The regulatory text of part
97 is proposed in the rulemaking on the
section 126 action. Participation in the
NOx Budget Trading Program would be
mandatory for all soources covered by
the finalization of this proposed FIP,
except IC engines and cement kilns. It
would also be mandatory for any
sources affected by a triggering of the
section 126 remedy.

Because EPA is proposing to
implement the Federal NOx Budget
Trading Program, both if a FIP is
appropriate and in response to the
section 126 petitions, EPA intends to
finalize part 97 in whichever of these
actions is finalized first. (The EPA
expects part 97 will be finalized in the
section 126 rulemaking because it is on
a tighter timeframe.) In finalizing part
97, EPA intends to respond to the

comments it receives on both
rulemaking actions regarding part 97.
Therefore, commenters who have
identical comments in both rulemakings
may submit their comments to one
docket and merely reference such
comments in their submission to the
other docket. However, to the extent
comments on part 97 are solely related
to how it would be applied through a
FIP, commenters should be sure to
submit such comments in the docket for
this FIP NPR.

The EPA requests comment on
whether it is appropriate to use a
common trading program for both the
FIP and the section 126 remedy, as well
as for purposes of the NOx SIP call. If
not, EPA requests specific comment on
what should be different and why.

2. Relationship of Trading Program
Under FIP to Trading Program Under
Section 126 Petitions and NOx SIP Call

The sources that EPA is proposing to
include in the Federal NOx Budget
Trading Program in today’s FIP are the
same sources included in the State NOx
Budget Trading Program (part 96) that
EPA promulgated as a model trading
rule which States may elect to use in
responding to the final NOx SIP call.
The sources identified in this FIP are
the sources for which EPA assumed
emissions reductions in calculating the
budgets for States in the NOx SIP call.
The NOx SIP call established an
emissions budget for all sources of NOx
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emissions in all States determined by
EPA to significantly contribute to
nonattainment or interfere with
maintenance of the ozone NAAQS in
any other jurisdiction. The FIP sets
specific stationary source rules to
decrease NOx emissions sufficiently to
achieve the NOx SIP call budget. The
section 126 proposed action, on the
other hand, is limited to major sources
or groups of stationary sources that are
named in the section 126 petitions, and
that EPA finds emit or would emit in
violation of the prohibition in section
110(a)(2)(D) relative to a petitioning
State. Despite this difference in the
scope of the proposed section 126 action
and the final NOx SIP call or proposed
FIP, all 3 actions are aimed at reducing
the transport of ozone by controlling
emissions from sources in a given State
that are found to be contributing to
nonattainment or maintenance problems
in another State.

The EPA believes that the State NOx
Budget Trading Program—if selected by
States to meet their NOx SIP call
obligations—could be coordinated and
integrated with a Federal NOx Budget
Trading Program promulgated in a final
FIP or in a final section 126 rulemaking.
Integration is possible because, as noted
above, the NOx SIP call, the
corresponding FIP, and the section 126
petitions all seek to mitigate the ozone
transport problem by reducing
emissions from upwind sources that
hinder attainment or maintenance of the
ozone NAAQS downwind. Further, the
sources covered in the model cap-and-
trade program in the NOx SIP call
include a majority of the sources named
by petitioning States in the section 126
action, and are identical in size and
categorization to sources for which EPA
proposes to issue rules in the section
126 and FIP proposed actions.

In order to be eligible to participate in
a cap-and-trade program, the EPA
believes that there are two principal
criteria that sources must meet, as stated
in the supplemental notice for the
proposed NOx SIP call (62 FR 25923).
The first criterion requires that sources
be able to account accurately and
consistently for all of their emissions to
ensure the trading program goal of
maintaining emissions within a cap.
The second criterion for participation in
a trading program is the ability to
identify a responsible party for each
regulated source who would be
accountable for demonstrating and
ensuring compliance with the program’s
provisions. Assuming that these criteria
are met, and consistent control levels
are used in setting emissions
requirements for the covered sources,

EPA supports the establishment of a
common trading program.

The resulting multistate trading
program could include all sources in
States found to be significantly
contributing to nonattainment or
interfering with maintenance of the
ozone standard in another State. Under
this common trading program, sources
subject to the Federal program under the
FIP or the section 126 rulemaking, and
sources in States choosing to participate
in the State NOx Budget Trading
Program in response to the NOx SIP
call, could trade with one another under
a NOx cap across participating States.
The EPA’s analyses in conjunction with
the NOx SIP call demonstrate that
implementation of a single trading
program with a uniform control level
results in no significant changes in
location of emissions reductions as
compared to a non-trading scenario.
Therefore, the common trading program
meeting the requirements of either part
96 or part 97 will achieve the intended
emissions reductions while providing
flexibility and cost savings to the
covered sources.

Integration of the trading programs
reduces the possibility of inconsistent or
conflicting deadlines or requirements,
increases the potential cost savings for
sources, and streamlines program
administration. Inconsistency could
hamper the sources’ ability to plan and
achieve the needed reductions as cost
effectively as possible. In addition, if a
State subsequently elects to submit a
SIP including a trading program after
EPA has already established a Federal
program under a FIP or section 126,
disruptions to sources that would shift
from regulation under a FIP or section
126 to regulation under a SIP would be
minimized.

The sources included in the trading
program for purposes of the NOx SIP
call or a FIP may vary from sources
included for purposes of the section 126
remedy. The EPA does not foresee this
to be problematic since sources would
face consistent control requirements
regardless of which rulemaking includes
the sources in the common trading
program. That the requirements would
be consistent follows from the similar
nature of the rulemakings and the
comparable level of control which EPA
has determined to be cost effective for
each source category across all three
actions.

The EPA proposes, in part 97, to
establish the geographic boundaries of
the common trading program as those
States submitting SIPs in response to the
final NOx SIP call or subject to FIPs,
and/or the sources in States for which
EPA makes a finding for the section 126

petitions. The EPA would administer
this common trading program in
collaboration with affected States.

The EPA is proposing a Federal NOx
Budget Trading Program as part of the
FIP or section 126 remedy which
mirrors, to the extent feasible, the State
NOx Budget Trading Program (set forth
in part 96) which is the model trading
program that is available for States to
adopt in response to the NOx SIP call.
While EPA is proposing to keep the
programs as similar as possible, there
are several differences which are more
fully described below. These differences
arise primarily from the need for
Federal implementation of the program
rather than State implementation. For
example, EPA must determine the NOx
allowance allocations for each unit in
the Federal NOx Budget Trading
Program, rather than simply provide a
recommended methodology for States to
use to determine allocations in the State
NOx Budget Trading Program.

B. Federal NOx Budget Trading Program

1. Program Overview

In part 97, EPA proposes a cap-and-
trade program as a means of controlling
NOx mass emissions from any fossil
fuel-fired unit (boiler, turbine, or
combined cycle) that serves a generator
with a nameplate capacity greater than
25 MWe, and any fossil fuel-fired unit
(boiler, turbine, or combined cycle) that
has a maximum design heat input of
greater than 250 mmBtu/hr, in a State
for which a FIP is promulgated.

The EPA requests comment as to
whether additional stationary sources
that are not included in the core
applicability of the Federal NOx Budget
Trading Program, but emit to a stack,
can monitor NOx mass emissions using
the protocols in part 75, and are located
in a State where EPA promulgates a FIP,
should be able to voluntarily opt in to
the trading program. In today’s notice,
EPA proposes providing these
individual stationary sources the
opportunity to opt in to enable further
cost savings from the Federal NOx
Budget Trading Program. These opt-in
provisions would be very similar to the
opt-in provisions allowed under the
model trading program in part 96 (see
section VI1.B.3.e of this FIP notice for
further explanation).

The NOx allowances—each allowance
representing a limited authorization to
emit one ton of NOx—would be the
currency used in the trading program. A
fixed number of NOx allowances would
be allocated to sources for each ozone
season equal to the total amount of a
State’s trading program budget under
the FIP. The EPA has included in
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today’s proposal several alternative
methodologies that EPA could use to
allocate NOx allowances to units.
Appendices A and B of the section 126
rulemaking set forth the allocation for
each unit based on the first 2 of the 3
proposed methodologies, explained in
section VI.B.3.c.4 of this preamble.
Allocations resulting from the third
methodology can be found in the docket
to this rulemaking.

The control period for the trading
program (i.e., the period during which
a source must hold sufficient NOx
allowances to cover emissions) would
extend from May 1 through September
30, which is the same as the control
period under the NOx SIP call and the
section 126 proposal. The EPA’s
proposed trading program is based on
the application of a uniform control
level to the covered universe of sources.
Based on analyses done in connection
with the proposed NOx SIP call (63 FR
25921) and the final NOx SIP call, EPA
maintains that trading could occur
across States included in a NOx Budget
Trading Program without restrictions,
other than the requirement to comply
with emission limits under title | and
title IV of the CAA, as well as any other
State limitations.

Under part 97 as proposed, sources in
the Federal NOx Budget Trading
Program would be required to monitor
and report their emissions in
accordance with relevant portions of 40
CFR part 75. The EPA has promulgated
revisions to part 75 that establish NOx
mass monitoring requirements and
provide greater flexibility to regulated
sources. Consistent and accurate
monitoring of emissions is necessary for
accountability regarding compliance
with the requirement to hold NOx
allowances and to ensure that a ton of
emissions attributed to one source in
one State is equivalent to a ton
attributed to another source in the same
or another State.

Under part 97 as proposed, EPA
would be responsible for all aspects of
program implementation, with the
exception of permitting. As further
explained in section VI.B.2.c., the State
and local agencies would be the
permitting authorities for the majority of
NOx Budget sources with title V
permits, for which the trading program
requirements would be applicable
requirements. If a source does not have
a federally enforceable permit, the
requirements of the NOx Budget
Trading Program rule would be
federally enforceable of its own accord.

As discussed herein, EPA proposes to
make the Federal and State NOx Budget
Trading Programs as similar as possible
and has modeled proposed part 97 after

part 96 just finalized. The EPA notes
that discussion of the evolution of the
NOx Budget Trading Program is set
forth in the supplemental notice of the
proposed NOx SIP call rule at 63 FR
25921-23 and in the final NOx SIP call
rule.

2. Elements of the Federal NOx Budget
Trading Program That Are the Same as
the State NOx Budget Trading Program

Under part 97, as proposed, the
following sections would be virtually
identical to the corresponding sections
in part 96, which sets forth the State
NOx Budget Trading Program. The EPA
proposes to retain and rely on the
analyses and considerations undertaken
in the NOx SIP call process to determine
these program elements. Moreover, the
provisions in part 97 would be
numbered in the same sequence as the
corresponding provisions in part 96, so
that, for example, §97.2 and §96.2 or
§97.81 and §96.81 would address the
same subject matter. The major
differences between the part 97 sections
listed below and their corresponding
part 96 sections would be the
renumbering of cross references to other
regulatory provisions so that a section in
part 97 would reference the appropriate
section in that part, as opposed to the
section in part 96. More detailed
information on the rationale for the part
96 provisions themselves can be found
in the preamble accompanying the
proposed part 96 (63 FR 25917-43) and
the final part 96.

Subpart A—Federal NOx Budget Trading
Program General Provisions

Sec.

97.3 Measurements, abbreviations, and
acronyms.

97.5 Retired unit exemption.

97.7 Computation of time.

Subpart B—Authorized Account
Representative for NOx Budget Sources

97.10 Authorization and responsibilities of
the NOx authorized account
representative.

97.11 Alternate NOx authorized account
representative.

97.12 Changing the NOx authorized
account representative and alternate
NOx authorized account representative;
changes in the owners and operators.

97.13 Account certificate of representation.

97.14 Objections concerning the NOx
authorized account representative.

Subpart C—Permits

97.20 General NOx Budget permit
requirements.

97.21 Submission of NOx Budget permit
applications.

97.22 Information requirements for NOx
Budget permit applications.

97.23 NOx Budget permit contents.

97.24 Effective date of initial NOx Budget
permit.
97.25 NOx Budget permit revisions.

Subpart D—Compliance Certification
97.30 Compliance certification report.

Subpart F—NOx Allowance Tracking

System

97.50 NOx Allowance Tracking System
accounts.

97.51 Establishment of accounts.

97.52 NOx Allowance Tracking System
responsibilities of NOx authorized
account representative.

97.53 Recordation of NOx allowance
allocations.

97.54 Compliance.

97.55 Banking.

97.56 Account error.

97.57 Closing of general accounts.

Subpart G—NOx Allowance Transfers

97.60 Scope and submission of NOx
allowance transfers.

97.61 EPA recordation.

97.62 Notification.

The EPA requests comment on
whether any of the part 97 provisions
listed above should differ substantively
from the corresponding provisions in
part 96. If a commenter believes
substantive differences in the rules are
appropriate, the commenter should
describe the favored changes and
explain why these changes are
appropriate. The EPA is proposing these
part 97 provisions for the reasons set
forth both in the proposed NOx SIP call
and final NOx SIP call and in order to
minimize differences between the
Federal and State NOx Budget Trading
Programs.

a. General Provisions. Under part 97,
EPA is proposing to use the same
measurements, abbreviations, and
acronyms, the same retired unit
exemption, and the same provisions for
computation of time as those that apply
in part 96, with cross references to the
appropriate sections in part 97, rather
than to sections in part 96 (63 FR
25923-27).

b. Authorized Account
Representative. The NOx Authorized
Account Representative (NOx AAR) is
the individual who is authorized to
represent the owners and operators of
each NOx budget unit at a NOx budget
source in matters pertaining to the NOx
Budget Trading Program. Subpart B of
part 97 addresses, among other things,
the process for designating and
changing the NOx AAR and the
responsibilities of the NOx AAR and
alternate NOx AAR. These provisions
are the same as those in part 96, with
cross references to the appropriate
sections of part 97 (63 FR 25927).

c. Permits. The regulations governing
State permitting under title V define an
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“applicable requirement,” which must
be reflected in a title V operating permit,
as including “‘[a]ny standard or other
requirement provided for in the
applicable implementation plan
approved or promulgated by EPA
through rulemaking under title | of the
CAA that implements the relevant
requirements of the Act, including any
revisions to that plan promulgated in
part 52 of this chapter” (40 CFR 70.2).
Since today’s proposed rule is being
promulgated under title | (i.e., under
section 110), the requirements of this
rule would be applicable requirements
under § 70.2 and would be reflected in
the title V operating permit of NOx
budget sources required to have such a
permit. The EPA believes that the
majority of NOx budget sources will be
required to have a title V permit.
Further, all State and local air
permitting authorities currently have
EPA-approved title V operating permits
programs. These State and local
agencies would be the permitting
authorities for the majority of NOx
budget sources with title VV permits, for
which the trading program requirements
would be applicable requirements. For
any sources that do not have a title V
permit, such a permit is not required. If
a source does not have a federally
enforceable permit, the requirements of
the Federal NOx Budget Trading
Program rule would be federally
enforceable of its own accord.

Subpart C of part 97 addresses, among
other things, the administration of a
permit, permit applications, permit
contents, effective date, and permit
revisions. These provisions are the same
as those in part 96, with cross references
to the appropriate sections in part 97 (63
FR 25927-29).

d. Compliance Certification. The NOx
AAR must certify at the end of each
control period that the unit was in
compliance with the emissions
limitation and other requirements of the
Federal NOx Budget Trading Program.
Proposed § 97.30 sets forth the same
provisions for compliance certification
reports as those in part 96, with cross
references to the appropriate sections in
part 97 (63 FR 25929).

e. NOx Allowance Tracking System.
The NOx Allowance Tracking System is
an automated system used to track NOx
allowances held by NOx budget units
under the NOx Budget Trading Program,
as well as those allowances held by
other organizations and individuals.
Subpart F of part 97 addresses, among
other things, NOx allowance tracking
system accounts, the account
responsibilities of the NOx AAR, the
recordation of NOx allowance
allocations, the compliance process,

account error, and account closing.
These provisions are the same as those
in part 96, with cross references to the
appropriate sections in part 97 (63 FR
25933-37).

f. Banking. The EPA proposes to
include banking as a feature in the
Federal NOx Budget Trading Program
for the reasons set forth in the final NOx
SIP call. Proposed § 97.55 sets forth the
same provisions for banking and the
management of banked allowances as
specified in part 96. In accordance with
these provisions, NOx allowances held
by units subject to the Federal NOx
Budget Trading Program may be banked
for future use starting in 2003 (except as
noted in section VI.B.3.e.ii. of this
preamble). However, as in the State NOx
Budget Trading Program, the Federal
NOx Budget Trading Program contains a
flow control mechanism to limit the
variability associated with banking. This
mechanism allows unlimited banking
by units subject to the Federal NOx
Budget Trading Program, but
discourages the *“‘excessive’ use of
banked allowances by establishing a
discount rate on the use of banked
allowances over a certain level.
Proposed § 97.55 establishes a flow
control mechanism which applies a 2-
for-1 discount ratio to the use of banked
allowances above a certain level when
the total number of banked allowances
in the program exceeds 10 percent of the
allowable NOx emissions for all sources
covered by the Federal trading program
(63 FR 25934-37).

g. NOx Allowance Transfers. Subpart
G of part 97 addresses, among other
things, submission, recordation, and
notification of transfers of NOx
allowances under the NOx Budget
Trading Program. These provisions are
the same as those in part 96, with cross
references to the appropriate sections in
part 97 (63 FR 25937-38).

h. Audits. While program audits are
not explicitly required by today’s rule,
EPA intends to perform the same types
of audits discussed concerning the
proposed NOx SIP call (63 FR 25942)
and the final NOx SIP call.

3. Elements of the Federal NOx Budget
Trading Program that Differ from the
State NOx Budget Trading Program

The EPA proposes that the following
sections in part 97 incorporate certain
differences from the corresponding
sections in part 96 to provide for
Federal implementation of the NOx
Budget Trading Program.

Subpart A—Federal NOx Budget Trading
Program General Provisions

Sec.

97.1 Purpose.
97.2 Definitions.

97.4 Applicability.
97.6 Standard Requirements.

Subpart D—Compliance Certification

97.31 Administrator’s action on compliance
certifications.

Subpart E—NOx Allowance Allocations

97.40 Trading program budget.

97.41 Timing requirements for NOx
allowance allocations.

97.42 NOx allowance allocations.

Subpart H—Monitoring and Reporting

97.70 General requirements.

97.71 Initial certification and recertification
procedures.

97.72 Out of control periods.

97.73 Notifications.

97.74 Recordkeeping and reporting.

97.75 Petitions.

97.76 Additional requirements to provide
data for allocations purposes.

Subpart I—Individual Unit Opt-Ins

97.80 Applicability.

97.81 General.

97.82 NOx authorized account
representative.

97.83 Applying for NOx Budget opt-in
permit.

97.84 Opt-in process.

97.85 NOx Budget opt-in permit contents.

97.86 Withdrawal from NOx Budget
Trading Program.

97.87 Change in regulatory status.

97.88 NOx allowance allocations to opt-in
units.

a. General Provisions. Proposed §97.1
explains that proposed part 97 sets forth
the provisions for the Federal NOx
Budget Trading Program addressing
interstate transport of ozone and NOx.
As discussed above, this program would
be activated either under section 126 or
under a FIP.

For part 97, EPA is proposing to use
the same definitions as those that apply
in part 96, with cross references to the
appropriate sections in part 97, with
three exceptions. First, the definition of
the term ““NOx Budget Trading
Program” would be altered to reflect the
fact that the Federal trading program is
established pursuant to part 52, as
opposed to part 51.121, as is the case
with the State NOx Budget Trading
Program under part 96. Secondly, the
definition for the term ““State” would be
altered to reference only those States
that would be covered by any final
section 126 or FIP action, and to reflect
the fact that the Federal trading program
would be promulgated for a State, as
opposed to adopted by the State as is
the case with the State NOx Budget
Trading Program. Last, the term ““State
trading program budget” would be
replaced with the term *‘trading program
budget.” For purposes of the FIP, the
trading program budget would be the
aggregated budget for all sources
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affected by the requirements to
participate in the trading program in a
given State under the FIP. For purposes
of the section 126 action, the trading
program budget would be the ““126
trading program budget for the State.”
The term **126 trading program budget
for the State” is used to clarify the fact
that the budget for the Federal NOx
Budget Trading Program is not
aggregated to a State level for the
purposes of the section 126 action
except for the allocation calculation,
since the focus in the remedy is sources
rather than States.

The following example illustrates the
approach taken concerning the
unchanged definitions: the term “NOx
Budget Unit” is defined under part 97
as “‘a unit that is subject to the NOx
Budget Trading Program emissions
limitation under §97.4 and §97.80,”
while that term has the same definition
under part 96 except that appropriate
sections in part 96 are referenced (63 FR
25923).

The EPA proposes in part 97 that the
Federal NOx Budget Trading Program
under the FIP would apply to any fossil
fuel-fired unit (boiler, combustion
turbine, or combined cycle) that serves
a generator with a nameplate capacity
greater than 25 MWe, and any fossil
fuel-fired unit (boiler, combustion
turbine, or combined cycle) that has a
maximum design heat input of greater
than 250 mmBtu/hr. This applicability
is identical to the core group
applicability in the model trading
program for SIPs.

In the NOx SIP call, EPA offered
States the option of allowing units with
a very low federally enforceable permit
limitation (i.e., 25 tons per season) to be
exempt from the trading program, even
though they were above the
applicability threshold (63 FR 25926).
The EPA proposes in part 97 to include
this provision in the Federal NOx
Budget Trading Program and seeks
comment on the appropriateness of such
inclusion.

Under the Federal NOx Budget
Trading Program, the NOx budget units
and their owners, operators, and NOx
AARs must meet certain standard
requirements that incorporate the full
range of program requirements by
referencing other sections of the Federal
NOx Budget Trading Program rule.
These provisions are the same as the
related provisions in part 96, with cross
references to the appropriate sections of
part 97, except that the Administrator,
rather than the permitting authority,
would allocate NOx allowances under
the Federal NOx Budget Trading
Program. This reflects the fact that the
Federal NOx Budget Trading Program

would be federally run, rather than run
by the State as under the NOx SIP call.

b. Compliance Certification. Proposed
§97.31 is the same as §96.31 except that
the Administrator has the sole
responsibility for reviewing and
auditing compliance certifications and
other submissions under the Federal
NOx Budget Trading Program. This
reflects the fact that the part 97 program
would be federally run rather than run
by the State as under the NOx SIP call.
The EPA is proposing these part 97
provisions for the reasons set forth both
in the proposed NOx SIP call (63 FR
25929) and the final NOx SIP call and
in order to minimize differences
between the Federal and State NOx
Budget Trading Programs.

c. Aggregate NOx Emissions Levels
and Allowance Allocations. This section
discusses the calculation of State-
specific aggregate emission levels and
the methodology and timing for
issuance of NOx budget unit allocations.

1. State-by-State Emissions Levels.
The EPA calculated the State specific
aggregate emission levels that would
remain after the application of
reasonable and highly cost-effective
NOx controls to upwind sources which
contribute significantly to
nonattainment or maintenance problems
in downwind States. The level of
control that was determined to be
reasonable and cost effective is identical
to the level used in the NOx SIP call for
purp