>
GPO,

68652

Federal Register/Vol. 71, No. 227 /Monday, November

27, 2006/ Notices

approved by the Commission.36
Therefore, accelerating approval of this
proposed rule change should benefit
investors who desire to participate in an
index composed of a basket of actively-
traded commodities, who are willing to
hold the investment to maturity, and
who want to limit risk exposure, by
creating, without undue delay,
opportunities for such investments.

V. Conclusion

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,37 that the
proposed rule change, as amended (SR—
Amex—2006-01), is hereby approved on
an accelerated basis.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.38

Nancy M. Morris,

Secretary.

[FR Doc. E6-19978 Filed 11-24—06; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”)® and Rule 19b—4 thereunder,?
notice is hereby given that on
September 22, 2006, the American Stock
Exchange LLC (“Amex” or “Exchange”)
filed with the Securities and Exchange
Commission (‘“Commission”) the
proposed rule change as described in
Items I, II, and III below, which Items
have been prepared by the Exchange.
On November 15, 2006, the Exchange
filed Amendment No. 1 to the proposed
rule change.? The Commission is

36 See e.g., Securities Exchange Act Release No.
54731 (November 9, 2006), 71 FR 66814 (notice and
order granting accelerated approval to the New
York Stock Exchange LLC to list and trade two
series of principal protected, commodity-linked
securities); Securities Exchange Act Release No.
54033 (June 22, 2006), 71 FR 37131 (June 29, 2006)
(order approving the listing and trading of principal
protected notes linked to the Metals-China basket
on Amex).

3715 U.S.C. 78s(b)(2).

3817 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 Amendment No. 1 replaces the original filing in
its entirety.

publishing this notice to solicit
comments on the proposed rule change,
as amended, from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend the
Amex Fees Schedule to establish fees
for the receipt and use of proprietary
market data disseminated by the
Exchange. The text of the proposed rule
change is available on Amex’s Web site
(http://www.amex.com), at Amex’s
principal office, and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Amex included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. The Exchange has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Through the new Auction and
Electronic Market Integration trading
platform (known as AEMI), the
Exchange’s hybrid trading system, the
Exchange plans to make available for
dissemination on a real-time basis4 a
compilation of all visible limit orders
resident in the AEMI central limit order
book (“AEMI Depth of Book”). The
Exchange proposes that AEMI Depth of
Book information be made available to
market data vendors, broker-dealers,
private network providers, and other
entities by means of data feeds. The
Exchange believes that, by making the
AEMI Depth of Book available, the
Exchange would be enhancing market
transparency and fostering competition
among orders and markets. With the
adoption of Regulation NMS, the
Commission rescinded ‘‘the prohibition
on SROs and their members from
disseminating their trade reports

41t should be noted that the Exchange makes
available to vendors the best bids and offers that are
included in the AEMI limit order book data no
earlier than it makes those best bids and offers
available to the processors under the CQ Plan and
the Reporting Plan for Nasdaq/National Market
System Securities Traded on an Exchange on an
Unlisted or Listed Basis (the “UTP Plan”).

independently.” The Commission
requires such dissemination to be fair,
reasonable and not unreasonably
discriminatory. The Exchange believes
that the Exchange’s data distribution
and proposed fees would be consistent
with these standards and reflect an
equitable allocation of the Exchange’s
overall costs to users of its facilities.

The Exchange proposes to establish
the Market Data Fee Schedule for the
receipt and use of various forms of
Amex market data. The Market Data Fee
Schedule being proposed is limited to
market data for equities and exchange-
traded fund shares (“ETFs”) trading on
the AEMI system. Amex plans to
implement use of the AEMI system over
a period of time, commencing with four
products. The Exchange will monitor
the operation of AEMI and will deploy
additional products when appropriate.
It is anticipated that all equity and ETF
products will be trading on AEMI prior
to the implementation of Regulation
NMS in February 2007. The Exchange
would begin charging for the AEMI
Depth of Book data once all products are
trading on the AEMI system and the
market data is available for all products.
When AEMI is expanded to other
product lines, such as options, the
Exchange may further amend its fee
schedule to include fees for the receipt
and use of Amex market data for those
products. As the Market Data Fee
Schedule details, the Exchange is
proposing to assess data access fees and
professional and nonprofessional device
fees for the AEMI Depth of Book. The
Exchange states that these categories of
fees are consistent with fees the New
York Stock Exchange’s (“NYSE”)
charges for the receipt and use of their
market data through the NYSE
OpenBook ® and the fees proposed to be
charged for the NYSE Arca, Inc.’s
(“NYSE Arca”) ArcaBook.6

e Data Access Fees. Direct Access.—
The Exchange proposes to impose a
monthly fee of $2,000 for a data
recipient to gain direct access to the
data feeds through which the Exchange
makes AEMI market data available.

e Indirect Access.—The Exchange
proposes to impose a monthly fee of
$1,500 for a data recipient to gain
indirect access to the data feeds through
which the Exchange makes AEMI
market data available. “Indirect access”
refers to access to an AEMI market data

5 NYSE OpenBook provides information relating
to limit orders.

6 The ArcaBook provides a compilation of all
limit orders resident in the NYSE Arca limit order
book. See Securities Exchange Act Release No.
53952 (June 7, 2006), 71 FR 33496 (June 9, 2006)
(notice of filing of proposed rule change for SR—
NYSEArca—2006-21).
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feed indirectly through one or more
intermediaries, rather than by means of
a direct connection or linkage with the
Exchange’s facilities.

The Exchange believes that these Data
Access Fees compare favorably with
fees charged by other exchanges for
similar products. For example, NYSE
charges $5,000 per month for direct and
indirect access to NYSE OpenBook.
While NYSE Arca proposes to charge
only $750 per month for direct access to
ArcaBook, that access is limited to four
“Logons.” Amex does not propose to
place any limitation on the number of
“Logons.”

e Device Fees.—The Exchange
proposes to establish device fees for
professional and nonprofessional
subscribers for the display of AEMI
Depth of Book. In differentiating
between professional and
nonprofessional subscribers, the
Exchange proposes to apply the same
criteria for nonprofessional qualification
as used by the CTA and CQ Plan
Participants.

a. Professional Subscribers. For
professional subscribers, the Exchange
is proposing to establish a monthly fee
of $20 per device for the receipt of
AEMI Depth of Book data relating to all
securities traded on AEMI. The
Exchange believes this fee compares
favorably with fees charged by other
exchanges for similar products. For
example, for professional subscribers,
Nasdaq charges $76 for its combined
TotalView 7 and OpenView & products
and NYSE charges $60 for NYSE
OpenBook.? In addition, NYSE Arca
proposes to charge a combined monthly
professional subscriber device fee of $30
for receipt of ArcaBook data.1°

b. Nonprofessional subscribers. For
nonprofessional subscribers, the
Exchange is proposing to reduce those
monthly fees to $10 per device for the
receipt of AEMI Depth of Book data for
securities traded on AEMI. NYSE Arca
proposes to charge a combined monthly

7 Through TotalView, Nasdaq provides
information relating to the displayed quotes and
orders of Nasdaq participants in UTP Plan
Securities. TotalView displays quotes and orders at
multiple prices and is similar to AEMI Depth of
Book.

8 Through OpenView, Nasdaq provides
information relating to the displayed quotes and
orders of Nasdaq participants in CTA Plan
Securities. OpenView displays quotes and orders at
multiple prices and is similar to AEMI Depth of
Book.

9 Through NYSE OpenBook, NYSE provides
information relating to limit orders.

10 See Securities Exchange Act Release No. 53952
(June 7, 2006), 71 FR 33496 (June 9, 2006) (notice
of filing of proposed rule change for SR—
NYSEArca—2006-21).

nonprofessional subscriber device fee of
$10 for receipt of ArcaBook data.1?

The Exchange would require each
recipient of a data feed containing AEMI
market data to enter into the form of
“vendor” agreement into which the
CTA and CQ Plans require recipients of
the Network B data feeds to enter. The
agreement would authorize the data
feed recipient to provide AEMI Market
Data services to its customers or to
distribute the data internally.

In addition, the Exchange would
require each professional end-user that
receives AEMI market data displays
from a vendor or broker-dealer to enter
into the form of professional subscriber
agreement into which the CTA and CQ
Plans require end users of Network B
data to enter into. The Exchange would
also require vendors and broker-dealers
to subject nonprofessional subscribers to
the same contract requirements as the
CTA and CQ Plan Participants require of
Network B nonprofessional subscribers.

The Exchange proposes to provide its
market data under the same contracts
that the CTA and CQ Plans use since
those contracts are drafted as generic,
one-size-fits-all agreements and
explicitly apply to the receipt and use
of certain market data that individual
exchanges make available in the same
way as they apply to data made
available under the CTA and CQ Plans.
According to the Exchange, no
amendments to those contracts are
needed to cause them to govern the
receipt and use of the Exchange’s
market data. Moreover, the Exchange is
not imposing restrictions on the use or
display of the AEMI market data beyond
those set forth under these preexisting
agreements.

The Exchange believes that the
proposed market data fees would reflect
an equitable allocation of its overall
costs to users of its facilities. As
described above, the Exchange believes
that the fees are fair and reasonable
because they compare favorably to fees
that other markets charge for similar
products.

2. Statutory Basis 12

The Exchange believes the proposed
rule change is consistent with the Act
and the rules and regulations under the
Act applicable to a national securities
exchange and, in particular, the
requirements of Section 6(b) of the

11 See id.

12 See E-mail to David Hsu, Special Counsel,
Division of Market Regulation, Commission, from
Claire McGrath, Senior Vice President and General
Counsel, Amex, dated November 17, 2006
(clarifying the statutory basis of the proposed rule
change).

Act.13 Specifically, the Exchange
believes the proposed rule change is
consistent with the requirements of
Section 6(b)(5) of the Act 14 that the
rules of an exchange be designed to
promote just and equitable principles of
trade, to prevent fraudulent and
manipulative acts and practices, and, in
general, to protect investors and the
public interest. In addition, the
Exchange believes that the proposed
rule change is consistent with the
provisions of Section 6(b)(4) of the

Act, 15 which requires that the rules an
exchange provide for the equitable
allocation of reasonable dues, fees, and
other charges among its members and
issuers and other persons using its
facilities.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The proposed rule change would
impose no burden on competition that
is not necessary or appropriate in
furtherance of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

No written comments were solicited
or received with respect to the proposed
rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding, or
(ii) as to which the Exchange consents,
the Commission will:

(A) By order approve the proposed
rule change or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Comments may be submitted by
any of the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

1315 U.S.C. 78f(b).
1415 U.S.C. 78£(b)(5).
1515 U.S.C. 78f(b)(4).



68654

Federal Register/Vol. 71, No. 227 /Monday, November

27, 2006/ Notices

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR—-Amex—2006—89 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Nancy M. Morris, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number SR-Amex-2006—89. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of Amex. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-Amex—2006—89 and should
be submitted on or before December 18,
2006.

For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.16

Nancy M. Morris,

Secretary.

[FR Doc. E6-19980 Filed 11-24-06; 8:45 am]
BILLING CODE 8011-01-P

1617 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-54789; File No. SR-BSE-
2006-49]

Self-Regulatory Organizations; Boston
Stock Exchange, Inc.; Notice of Filing
of Proposed Rule Change To
Implement a Pilot Program To Trade
Certain Options in Pennies

November 20, 2006.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),! and Rule 19b—4 thereunder,?
notice is hereby given that on November
17, 2006, the Boston Stock Exchange,
Inc. (“BSE” or “Exchange”) filed with
the Securities and Exchange
Commission (“Commission’’) the
proposed rule change as described in
Items I, II, and III below, which Items
have been substantially prepared by the
BSE. The Commission is publishing this
notice to solicit comments on the
proposed rule change from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to amend the
Boston Options Exchange (“BOX”)
Rules to reflect BOX’s participation in a
six-month Penny Pilot Program, which
will commence on January 26, 2007.
The text of the proposed rule change is
available on the BSE’s Web site at
http://www.bostonstock.com, at the
Office of the Secretary, and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
BSE included statements concerning the
purpose of and basis for the proposed
rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. The Exchange has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of this proposed rule
change is to amend the BOX Rules to
reflect BOX’s participation in a six-

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

month Penny Pilot Program, which will
commence on January 26, 2007. The
Exchange proposes to amend Section 6
(“Minimum Trading Increments”) and
to add a new section, Section 33,
(“Penny Pilot Program”) to Chapter V
(“Doing Business on BOX”) of the BOX
Rules.

All six options exchanges, including
BOX, currently quote options in nickel
and dime increments. Once the Penny
Pilot Program commences in January,
investors will be able to begin quoting
in pennies in a limited number of
option classes. The thirteen (13) classes
represented in the Penny Pilot Program
include: IWM (Ishares Russell 2000),
QQQQ (NASDAQ-100 Index Tracking
Stock), SMH (Semiconductor Holders),
GE (General Electric), AMD (Advanced
Micro Devices), MSFT (Microsoft), INTC
(Intel), CAT (Caterpillar), WFMI (Whole
Foods), TXN (Texas Instruments), FLEX
(Flextronics International), and SUNW
(Sun Microsystems).3 These classes
represent a diverse group of options
with various trading characteristics.
This diversity will allow for broad-
based reporting, which will enable
analysis on the impact of penny quoting
on options with different volumes,
liquidity, and strike prices.

All classes contained in the Penny
Pilot Program, except for the QQQQs
will be quoted in the following manner:
If the options contract trades below $3,
one (1) cent; and if the options contract
trades at $3 or above, five (5) cents. The
QQQQs will be quoted in one (1) cent
increments for all options series. The
Exchange believes that this change in
minimum increments should help
investors by providing more competitive
pricing, reducing payment for order
flow, reducing costs, and tightening
spreads.

BOX will deliver a report, which will
be comprised of data from the first three
months of trading, to the Commission
during the fourth month of the pilot.
The report will detail the impact of
quote updating to the Options Price
Reporting Authority (“OPRA”), the
effect the Penny Pilot Program has on
price improvement, and data on average
spreads. BOX anticipates that this report
will be used in conjunction with the
reports from the other five exchanges to
analyze the impact that the penny
quoting would have on the options
industry.

3 The Exchange understands that another options
class will be added to the Penny Pilot Program to
bring the total number of classes in the Penny Pilot
Program to thirteen. Telephone Conversation
between Lisa J. Fall, General Counsel, BOX, and
Johnna B. Dumler, Special Counsel, Division of
Market Regulation, Commission, on November 20,
2006.
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