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REG-104259-18]

RIN 1545-BO56

Base Erosion and Anti-Abuse Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
guidance regarding the tax on base
erosion payments of taxpayers with
substantial gross receipts and reporting
requirements thereunder. The proposed
regulations would affect corporations
with substantial gross receipts that make
payments to foreign related parties. The
proposed regulations under section
6038A would affect any reporting
corporations within the meaning of
section 6038A or 6038C.

DATES: Written or electronic comments
and requests for a public hearing must
be received by February 19, 2019.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-104259-18), room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-104259—
18), Courier’s desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224, or sent
electronically, via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG—104259—
18).

FOR FURTHER INFORMATION CONTACT:
Concerning §§ 1.59A-1 through 1.59A—
10 of the proposed regulations, Sheila
Ramaswamy or Karen Walny at (202)
317—-6938; concerning the services cost
method exception, L. Ulysses Chatman
at (202) 317-6939; concerning
§§1.383-1, 1.1502-2, 1.1502—4, 1.1502—
43, 1.1502-47, 1.1502-59A, 1.1502-100,
and 1.6655-5 of the proposed
regulations, Julie Wang at (202) 317-
6975 or John P. Stemwedel at (202) 317—
5024; concerning §§ 1.6038A-1,
1.6038A-2, and 1.6038A—4 of the
proposed regulations, Brad McCormack
or Anand Desai at (202) 317—6939;
concerning submissions of comments
and requests for a public hearing,
Regina Johnson at (202) 317-6901 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 1 under
sections 59A, 383, 1502, 6038A, 6038C,
and 6655 of the Internal Revenue Code
(the “Code”). The Tax Cuts and Jobs
Act, Public Law 115-97 (2017) (the
“Act”), which was enacted on December
22,2017, added section 59A to the
Code. Section 59A imposes on each
applicable taxpayer a tax equal to the
base erosion minimum tax amount for
the taxable year (the ““base erosion and
anti-abuse tax” or “BEAT”).

The Act also added reporting
obligations regarding this tax for 25-
percent foreign-owned corporations
subject to section 6038A and foreign
corporations subject to section 6038C
and addressed other issues for which
information reporting under those
sections is important to tax
administration.

Explanation of Provisions
I. Overview

These proposed regulations provide
guidance under section 59A regarding
the determination of the tax on base
erosion payments for certain taxpayers
with substantial gross receipts. In
general, the proposed regulations
provide rules for determining whether a
taxpayer is an applicable taxpayer on
which the BEAT may be imposed and
rules for computing the taxpayer’s
BEAT liability.

Part II of this Explanation of
Provisions section describes the rules in
proposed § 1.59A-2 for determining
whether a taxpayer is an applicable
taxpayer on which the BEAT may be
imposed. Part III of this Explanation of
Provisions section describes the rules in
proposed § 1.59A-3(b) for determining
the amount of base erosion payments.
Part IV of this Explanation of Provisions
section describes the rules in proposed
§ 1.59A-3(c) for determining base
erosion tax benefits arising from base
erosion payments. Part V of this
Explanation of Provisions section
describes the rules in proposed
§ 1.59A—4 for determining the amount of
modified taxable income, which is
computed in part by reference to a
taxpayer’s base erosion tax benefits and
base erosion percentage of any net
operating loss deduction. Part VI of this
Explanation of Provisions section
describes the rules in proposed § 1.59A—
5 for computing the base erosion
minimum tax amount, which is
computed by reference to modified
taxable income. Part VII of this
Explanation of Provisions section
describes general rules in proposed
§ 1.59A-7 for applying the proposed

regulations to partnerships. Part VIII of
this Explanation of Provisions section
describes certain rules in the proposed
regulations that are specific to banks
and registered securities dealers. Part IX
of this Explanation of Provisions section
describes certain rules in the proposed
regulations that are specific to insurance
companies. Part X of this Explanation of
Provisions section describes the anti-
abuse rules in proposed § 1.59A-9.

Parts XI-XIII of this Explanation of
Provisions section address rules in
proposed § 1.1502-59A regarding the
general application of the BEAT to
consolidated groups. Part XIV of this
Explanation of Provisions section
addresses proposed amendments to
§1.383-1 to address limitations on a
loss corporation’s items under section
382 and 383 in the context of the BEAT.
Part XV of this Explanation of
Provisions section describes reporting
and record keeping requirements.

II. Applicable Taxpayer

The BEAT applies only to a taxpayer
that is an applicable taxpayer. Proposed
§ 1.59A-2 provides rules for
determining if a taxpayer is an
applicable taxpayer.

Generally, an applicable taxpayer is a
corporation (other than (1) a regulated
investment company (“RIC”), (2) a real
estate investment trust (“REIT”’), or (3)
an S corporation) that satisfies the gross
receipts test and the base erosion
percentage test. Section 59A and the
proposed regulations provide that the
taxpayer and certain other corporations
that are related to the taxpayer are
treated as one person for purposes of
determining whether a taxpayer satisfies
these tests.

Part II. A of this Explanation of
Provisions section describes the
proposed rules for determining the
aggregate group for applying the gross
receipts test and the base erosion
percentage test. Part IL.B of this
Explanation of Provisions section
describes the proposed rules for
applying the gross receipts test. Part I1.C
of this Explanation of Provisions section
describes the proposed rules for
applying the base erosion percentage
test. Part IL.D of this Explanation of
Provisions section describes the
proposed rules for applying these tests
on an aggregate group basis when
members of the aggregate group have
different taxable years. Part IL.E of this
Explanation of Provisions section
describes proposed rules for computing
the base erosion percentage for a
taxpayer with deductions taken into
account under a mark-to-market method
of accounting.
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A. Determining the Aggregate Group for
Purposes of Applying the Gross Receipts
Test and the Base Erosion Percentage
Test

Section 59A(e)(3) aggregates
corporations (‘“‘aggregate group”) on the
basis of persons treated as a single
employer under section 52(a), which
treats members of the “same controlled
group of corporations” (as defined in
section 1563(a) with certain
modifications) as one person. Although
a section 1563(a) controlled group can
include both foreign and domestic
corporations, the proposed regulations
treat foreign corporations as outside of
the controlled group for purposes of
applying the aggregation rules, except to
the extent that the foreign corporation
has effectively connected income. This
limitation on the extent to which foreign
corporations are included in the
aggregate group ensures that payments
made by a domestic corporation, or a
foreign corporation with respect to its
effectively connected income, to a
foreign related corporation are not
inappropriately excluded from the base
erosion percentage test. Accordingly,
the proposed regulations provide that a
taxpayer must apply the gross receipts
test and the base erosion percentage test
using the aggregate group consisting of
members of the same controlled group
of corporations for purposes of section
52(a) that are (i) domestic corporations
and (ii) foreign corporations, but only
with regard to gross receipts taken into
account in determining income which is
effectively connected with the conduct
of a trade or business in the United
States and subject to tax under section
882(a). The proposed regulations limit
the aggregate group to corporations that
benefit from deductions, and
accordingly may have base erosion tax
benefits, while excluding foreign
corporations that are not subject to U.S.
income tax (except on a gross basis
under section 881, with respect to
income that is not effectively connected
with a trade or business in the United
States) and do not benefit from
deductions. In the case of a foreign
corporation that determines its net
taxable income under an applicable
income tax treaty of the United States,
the foreign corporation is a member of
the aggregate group with regard to gross
receipts taken into account in
determining its net taxable income.

The proposed regulations generally
provide that payments between
members of the aggregate group are not
included in the gross receipts of the
aggregate group, consistent with the
single entity concept in section
59A(e)(3). Similarly, the proposed

regulations generally provide that
payments between members of the
aggregate group are also not taken into
account for purposes of the numerator
or the denominator in the base erosion
percentage calculation.

Payments between the aggregate
group and any foreign corporation that
is not within the aggregate group with
respect to the payment are taken into
account in applying both the gross
receipts test and the base erosion
percentage test. However, because a
foreign corporation is considered within
the aggregate group to the extent it is
subject to net income tax in the United
States, payments to a foreign
corporation from within the aggregate
group that are subject to net income tax
in the United States are eliminated and
not taken into account in applying the
gross receipts test and the base erosion
percentage test. Thus, it may be the case
that a payment by a domestic
corporation to a foreign corporation is
not taken into account in determining
applicable taxpayer status because the
payee is subject to net income tax in the
United States on that payment, while
another payment by the same domestic
corporation to the same foreign
corporation is taken into account in
determining applicable taxpayer status
because the payee is not subject to net
income tax in the United States on that
payment. The Treasury Department and
the IRS welcome comments on the
proposed regulations addressing the
aggregate group for purposes of the gross
receipts test and the base erosion
percentage test.

B. Gross Receipts Test

A taxpayer satisfies the gross receipts
test if the taxpayer, or the aggregate
group of which the taxpayer is a
member, has $500 million or more of
average annual gross receipts during the
three prior taxable years. In the case of
a foreign corporation, the gross receipts
test only takes into account gross
receipts that are taken into account in
determining income that is subject to
net income tax as income effectively
connected with the conduct of a trade
or business within the United States, or
taken into account in determining net
taxable income under an applicable U.S.
income tax treaty.

In the case of an aggregate group, the
proposed regulations measure gross
receipts of a taxpayer by reference to the
taxpayer’s aggregate group determined
as of the end of the taxpayer’s taxable
year for which BEAT liability is being
computed, and takes into account gross
receipts of those aggregate group
members during the three-year period
preceding that taxable year.

The proposed regulations further
clarify how a taxpayer computes gross
receipts, including providing rules for
corporations that have been in existence
for fewer than three years or have short
years. These proposed rules are
generally consistent with rules set forth
in section 448(c). See section
59A(e)(2)(B) (providing that rules
similar to the rules of section
448(c)(3)(B) through (D) apply in
determining gross receipts for purposes
of section 59A). The proposed
regulations also clarify how gross
receipts are determined if members of
the aggregate group have different
taxable years, as discussed in Part II.D
of this Explanation of Provisions
section.

In addition, the proposed regulations
clarify how gross receipts are
determined for corporations subject to
tax under subchapter L (including a
foreign corporation subject to tax under
section 842(a)).

If a member of an aggregate group
owns an interest in a partnership, the
proposed regulations provide that the
group includes its share of the gross
receipts of the partnership in its gross
receipts computation. The aggregate
group’s share of the gross receipts of the
partnership is proportionate to its
distributive share of items of gross
income from the partnership. See Part
VII of this Explanation of Provisions
section for a more detailed description
of the application of section 59A to
partnerships.

C. Base Erosion Percentage Test

The base erosion percentage test is
satisfied with respect to a taxpayer if the
taxpayer (or if the taxpayer is a member
of an aggregate group, the aggregate
group of which the taxpayer is a
member) has a base erosion percentage
of three percent or more. Generally, a
lower threshold of two percent applies
if the taxpayer, or a member of the
taxpayer’s aggregate group, is a member
of an affiliated group (as defined in
section 1504(a)(1)) that includes a
domestic bank or registered securities
dealer. The proposed regulations
provide that the lower two percent
threshold does not apply, however, in
the case of an aggregate group or
consolidated group that has de minimis
bank or registered securities dealer
activities. See Part VIII of this
Explanation of Provisions section for a
more detailed description of these rules.

The proposed regulations provide that
the base erosion percentage for a taxable
year is computed by dividing (1) the
aggregate amount of base erosion tax
benefits (the “numerator”) by (2) the
sum of the aggregate amount of
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deductions plus certain other base
erosion tax benefits (the
“denominator”’). As described in Part
ILA of this Explanation of Provisions
section, in the case of a taxpayer that is
a member of an aggregate group, the
base erosion percentage is measured by
reference to the deductions or certain
reductions in gross income of the
taxpayer and members of the taxpayer’s
aggregate group as of the end of the
taxpayer’s taxable year. Base erosion tax
benefits are generally the deductions or
reductions in gross income that result
from base erosion payments. Part III of
this Explanation of Provisions section
describes the proposed rules for
determining the amount of base erosion
payments, and Part IV of this
Explanation of Provisions section
describes the proposed rules for
determining the base erosion payments
that give rise to base erosion tax
benefits.

The numerator of the base erosion
percentage excludes deductions for (i)
amounts paid or accrued to foreign
related parties for services qualifying for
the exception in proposed § 1.59A—
3(b)(3)() (the “services cost method
(“SCM”’) exception”), (ii) payments
covered by the qualified derivatives
payments (“QDP”’) exception in
proposed § 1.59A-3(b)(3)(ii), and (iii)
amounts excluded pursuant to the total
loss-absorbing capacity (“TLAC”)
exception in proposed § 1.59A—
3(b)(3)(v). See Parts I11.B.1, III.B.2, and
II1.B.5 of this Explanation of Provisions
section, for discussions of the SCM
exception, QDP exception, and TLAC
exception, respectively. Generally, these
deductions are also excluded from the
denominator of the base erosion
percentage.

An applicable taxpayer may make a
payment to a foreign related party that
is not a member of the aggregate group,
if, for example, the recipient of the
payment is a 25-percent owner as
described in proposed § 1.59A—1(b)(17)
who does not own more than 50 percent
of the applicable taxpayer, and that
payment may qualify for the ECI
exception described in proposed
§1.59A-3(b)(3)(iii). If so, and if that
payment also qualifies for either the
SCM exception described in proposed
§ 1.59A-3(b)(3)(i), the QDP exception
described in proposed § 1.59A—
3(b)(3)(ii), or the TLAC exception
described in proposed § 1.59A—
3(b)(3)(v), the payment will be included
in the denominator for purposes of the
base erosion percentage. For example, if
an applicable taxpayer makes a
deductible payment to a foreign related
person who is a 25-percent owner and
that payment is both a QDP and subject

to federal income taxation as income
that is, or is treated as, effectively
connected with the conduct of a trade
or business in the United States under
an applicable provision of the Internal
Revenue Code or regulations, that
deductible payment is included in the
denominator of the base erosion
percentage. However, if the applicable
taxpayer makes a deductible payment to
a foreign related person and that
payment is a QDP, but not otherwise
subject to federal income taxation, that
deductible payment is excluded from
the denominator of the base erosion
percentage.

The proposed regulations also
exclude any section 988 losses from the
numerator and the denominator in
determining the base erosion
percentage. See Part II1.B.4 of this
Explanation of Provisions section,
describing the exception for section 988
losses from the definition of base
erosion payments.

The numerator of the base erosion
percentage only takes into account base
erosion tax benefits, which generally are
base erosion payments for which a
deduction is allowed under the Code for
a taxable year. See Part IV of this
Explanation of Provisions section.
Similarly, the proposed regulations
ensure that the denominator of the base
erosion percentage only takes into
account deductions allowed under the
Code by providing that the denominator
of the base erosion percentage does not
include deductions that are not allowed
in determining taxable income for the
taxable year.

Finally, because a deduction allowed
under section 965(c) to a United States
shareholder of a deferred foreign income
corporation is not one of the categories
of deductions specifically excluded
from the denominator under section
59A(c)(4)(B), that deduction is included
in the denominator.

In general, as discussed in more detail
in Part IV.A of this Explanation of
Provisions section, if tax is imposed by
section 871 or 881 and that tax has been
deducted and withheld under section
1441 or 1442 on a base erosion payment,
the base erosion payment is not treated
as a base erosion tax benefit for
purposes of calculating a taxpayer’s
modified taxable income. If an income
tax treaty reduces the amount of
withholding imposed on the base
erosion payment, the base erosion
payment is treated as a base erosion tax
benefit to the extent of the reduction in
withholding under rules similar to those
in section 163(j)(5)(B) as in effect before
the Act.

The proposed regulations apply the
same rule concerning withholding taxes

for purposes of the base erosion
percentage computation. Accordingly, a
base erosion tax benefit is not included
in the numerator when the payment was
subject to tax under section 871 or 881
and that tax has been deducted and
withheld under section 1441 or 1442. In
addition, the proposed regulations
provide that for any base erosion
payment subject to a reduced rate of
withholding tax under an income tax
treaty, the associated amount of base
erosion tax benefits eliminated from the
numerator of the base erosion
percentage calculation is determined
using rules similar to those in section
163(j)(5)(B) as in effect before the Act.

The base erosion percentage also takes
into account the two categories of base
erosion tax benefits that result from
reductions in gross income rather than
deductions allowed under the Code
(that is, (1) certain premium or other
consideration paid to a foreign related
party for reinsurance, and (2) amounts
paid or accrued by the taxpayer to
certain surrogate foreign corporations
that result in a reduction in gross
receipts to the taxpayer). Section
59A(c)(4)(A)(ii)(II) provides that those
base erosion tax benefits that result from
reductions in gross income are included
in the both the numerator and the
denominator in the same amount. Other
payments that reduce gross income but
that are not base erosion payments are
not included in the denominator of the
base erosion percentage.

D. Taxpayers in an Aggregate Group
with Different Taxable Years

Section 59A determines the status of
a corporation as an applicable taxpayer
on the basis of the aggregate group rules
by taking into account the gross receipts
and base erosion payments of each
member of the aggregate group.
However, each member must compute
the aggregate group amount of gross
receipts and base erosion payments
based on its own taxable year and based
on those corporations that are members
of the aggregate group at the end of such
taxable year. Therefore, members with
different taxable years may have
different base erosion percentages.

However, each corporation that is an
applicable taxpayer computes its
modified taxable income and base
erosion minimum tax amount on a
separate taxpayer basis. In the case of a
group of affiliated corporations filing a
consolidated tax return, the
consolidated group is treated as a single
taxpayer for purposes of section 59A,
and its modified taxable income and
base erosion minimum tax amount are
determined on a consolidated group
basis.
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The proposed regulations provide
rules for determining whether the gross
receipts test and base erosion percentage
test are satisfied with respect to a
specific taxpayer when other members
of its aggregate group have different
taxable years. See proposed § 1.59A—
2(e)(3)(vii). In general, the proposed
regulations provide that each taxpayer
determines its gross receipts and base
erosion percentage by reference to its
own taxable year, taking into account
the results of other members of its
aggregate group during that taxable year.
In other words, for purposes of
determining the gross receipts, base
erosion tax benefits, and deductions of
the aggregate group, the taxpayer must
include those amounts that occur during
the course of the taxpayer’s own taxable
year, not another member of the
aggregate group’s taxable year, if
different. The proposed regulations
adopt this approach to provide certainty
for taxpayers and avoid the complexity
of a rule that identifies a single taxable
year for an aggregate group for purposes
of section 59A that may differ from a
particular member of the aggregate
group’s taxable year. As a result of this
rule, two related taxpayers with
different taxable years will compute
their applicable gross receipts and base
erosion percentage by reference to
different periods, even though in each
case the calculations are done on an
aggregate group basis that takes into
account other members of the controlled
group. Taxpayers may use a reasonable
method to determine the gross receipts
and base erosion percentage information
for the time period of the member of the
aggregate group with a different taxable
year. For an illustration of this rule, see
progosed § 1.59A-2(f)(2) (Example 2).

The proposed regulations also provide
that when determining the base erosion
percentage for a taxpayer that is a
member of an aggregate group with
other members that have a different
taxable year, the effective date in section
14401(e) of the Act, as it applies to the
taxpayer making the return, controls
whether that taxpayer takes into account
transactions of other members of its
aggregate group. (Section 14401(e) of the
Act provides that section 59A applies
only to base erosion payments paid or
accrued in taxable years beginning after
December 31, 2017.)

Thus, if one corporation (US1) that
has a calendar year is a member of an
aggregate group with another
corporation (US2) that has a taxable year
ending November 30, when US1
computes its base erosion percentage for
its calendar year ending December 31,
2018, the base erosion payments made
by US2 during the period from January

1, 2018, through December 31, 2018, are
taken into account with respect to US1
for its computations even though US2’s
base erosion payments in its taxable
year ending November 30, 2018, are not
base erosion payments with respect to
US2 because of section 14401(e) of the
Act. Correspondingly, US2’s taxable
year beginning December 1, 2017, and
ending November 30, 2018, is not
subject to section 59A because US2’s
base erosion payments occur in a year
beginning before January 1, 2018, and
base erosion payments made by US1
during the period from December 1,
2017 through November 30, 2018, do
not change that result. For a general
discussion of the Act’s effective date for
section 59A, see Part III.C of this
Explanation of Provisions section.

E. Mark-to-Market Deductions

As discussed in Part II.C of this
Explanation of Provisions section, the
taxpayer (or in the case of a taxpayer
that is a member of an aggregate group,
the aggregate group) must determine the
amount of base erosion tax benefits in
the numerator and the total amount of
certain deductions, including base
erosion tax benefits, in the denominator
to determine the base erosion
percentage for the year. The proposed
regulations provide rules for
determining the amount of base erosion
tax benefits in the case of transactions
that are marked to market. These
proposed rules also apply for
determining the total amount of the
deductions that are included in the
denominator of the base erosion
percentage computation.

Specifically, to ensure that only a
single deduction is claimed with respect
to each transaction, the proposed
regulations combine all income,
deduction, gain, or loss on each
transaction for the year to determine the
amount of the deduction that is used for
purposes of the base erosion percentage
test. This rule does not modify the net
amount allowed as a deduction
pursuant to the Code and regulations.
This rule is intended to prevent
distortions in deductions from being
included in the denominator of the base
erosion percentage, including as a result
of the use of an accounting method that
values a position more frequently than
annually.

III. Base Erosion Payments

The proposed regulations define a
base erosion payment as a payment or
accrual by the taxpayer to a foreign
related party (as defined in § 1.59A—
1(b)(12)) that is described in one of four
categories: (1) A payment with respect
to which a deduction is allowable; (2) a

payment made in connection with the
acquisition of depreciable or
amortizable property; (3) premiums or
other consideration paid or accrued for
reinsurance that is taken into account
under section 803(a)(1)(B) or
832(b)(4)(A); or (4) a payment resulting
in a reduction of the gross receipts of
the taxpayer that is with respect to
certain surrogate foreign corporations or
related foreign persons.

A payment or accrual that is not
within one of the categories may be a
base erosion payment described in one
of the other categories. For example, a
deductible payment related to
reinsurance that does not meet the
requirements for the third category of
base erosion payments may still be a
base erosion payment under the first
category because the payment is
deductible. Nonetheless, to the extent
all or a portion of a payment or accrual
is described in more than one of these
categories, the amount is only taken into
account once as a base erosion payment.

Except as otherwise provided in the
proposed regulations, the determination
of whether a payment or accrual by the
taxpayer to a foreign related party is
described in one of these four categories
is made under general U.S. federal
income tax law. For example, the
proposed regulations do not explicitly
address whether a royalty payment is
classified as deductible under section
162 or as a cost includible in inventory
under sections 471 and 263A resulting
in a reduction in gross income under
section 61.

In general, the treatment of a payment
as deductible, or as other than
deductible, such as an amount that
reduces gross income or is excluded
from gross income because it is
beneficially owned by another person,
generally will have federal income tax
consequences that will affect the
application of section 59A and will also
have consequences for other provisions
of the Code. In light of existing tax law
dealing with identifying who is the
beneficial owner of income, who owns
an asset, and the related tax
consequences (including under
principal-agent principles,
reimbursement doctrine, case law
conduit principles, assignment of
income or other principles of generally
applicable tax law), the proposed
regulations do not establish any specific
rules for purposes of section 59A for
determining whether a payment is
treated as a deductible payment or,
when viewed as part of a series of
transactions, should be characterized in
a different manner.

Part III.A of this Explanation of
Provisions section discusses the
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operating rules for certain specific types
of base erosion payments and Part III.B
of this Explanation of Provisions section
describes certain exceptions to the
definition of base erosion payments.

A. Certain Specific Types of Base
Erosion Payments

This Part III.A of this Explanation of
Provisions describes proposed operating
rules for determining whether there is a
payment or accrual that can give rise to
a base erosion payment. This part also
discusses proposed rules coordinating
the definition of base erosion payment
with rules that allocate deductions for
purposes of determining a foreign
corporation’s effectively connected
income.

1. Payments or Accruals That Consist of
Non-Cash Consideration

The proposed regulations clarify that
a payment or accrual by a taxpayer to
a foreign related party may be a base
erosion payment regardless of whether
the payment is in cash or in any form
of non-cash consideration. See proposed
§ 1.59A-3(b)(2)(i). There may be
situations where a taxpayer incurs a
non-cash payment or accrual to a
foreign related party in a transaction
that meets one of the definitions of a
base erosion payment, and that
transaction may also qualify under
certain nonrecognition provisions of the
Code. Examples of these transactions
include a domestic corporation’s
acquisition of depreciable assets from a
foreign related party in an exchange
described in section 351, a liquidation
described in section 332, and a
reorganization described in section 368.

The proposed regulations do not
include any specific exceptions for
these types of transactions even though
(a) the transferor of the assets acquired
by the domestic corporation may not
recognize gain or loss, (b) the acquiring
domestic corporation may take a
carryover basis in the depreciable or
amortizable assets, and (c) the
importation of depreciable or
amortizable assets into the United States
in these transactions may increase the
regular income tax base as compared to
the non-importation of those assets. The
Treasury Department and the IRS have
determined that neither the
nonrecognition of gain or loss to the
transferor nor the absence of a step-up
in basis to the transferee establishes a
basis to create a separate exclusion from
the definition of a base erosion
payment. The statutory definition of this
type of base erosion payment that
results from the acquisition of
depreciable or amortizable assets in
exchange for a payment or accrual to a

foreign related party is based on the
amount of imported basis in the asset.
That amount of basis is imported
regardless of whether the transaction is
a recognition transaction or a
transaction subject to rules in
subchapter C or elsewhere in the Code.

In contrast, for transactions in which
a taxpayer that owns stock in a foreign
related party receives depreciable
property from the foreign related party