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DEPARTMENT OF HEALTH AND
HUMAN SERVICES
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Services

42 CFR Parts 414 and 484
[CMS-1304—F]
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Medicare Program; Home Health
Prospective Payment System Rate
Update for Calendar Year 2007 and
Deficit Reduction Act of 2005 Changes
to Medicare Payment for Oxygen
Equipment and Capped Rental Durable
Medical Equipment; Final Rule

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Final rule.

SUMMARY: This final rule sets forth an
update to the 60-day national episode
rates and the national per-visit amounts
under the Medicare prospective
payment system for home health
services. In addition, this final rule sets
forth policy changes related to Medicare
payment for certain durable medical
equipment for the purpose of
implementing sections 1834(a)(5) and
1834(a)(7) of the Social Security Act, as
amended by section 5101 of the Deficit
Reduction Act of 2005. This final rule
also responds to public comments on
the August 3, 2006, proposed rule that
pertain to a number of issues including
the requirement that home health
payments are based on the reporting of
specific quality data by home health
agencies.

DATES: Effective Date: These regulations
are effective on January 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Randy Throndset, (410) 786—0131, or
Sharon Ventura, (410) 786—1985 (for
issues related to the home health
prospective payment system). Doug
Brown, (410) 786—0028 (for issues
related to reporting home health quality
data). Alexis Meholic, (410) 786—2300
(for issues related to payments for
oxygen equipment and capped rental
durable medical equipment).

SUPPLEMENTARY INFORMATION:
I. Background

A. Statutory Background

The Balanced Budget Act of 1997
(BBA) (Pub. L. 105-33), enacted on
August 5, 1997, significantly changed
the way Medicare pays for Medicare
home health services. Until the
implementation of a home health
prospective payment system (HH PPS)
on October 1, 2000, home health

agencies (HHAs) received payment
under a cost-based reimbursement
system. Section 4603 of the BBA
governed the development of the HH
PPS.

Section 4603(a) of the BBA provides
the authority for the development of a
PPS for all Medicare-covered home
health services provided under a plan of
care that were paid on a reasonable cost
basis by adding section 1895, entitled
“Prospective Payment For Home Health
Services,” to the Social Security Act
(the Act).

Section 1895(b)(1) of the Act requires
the Secretary to establish a PPS for all
costs of home health services paid
under Medicare.

Section 1895(b)(3)(A) of the Act
requires that (1) the computation of a
standard prospective payment amount
include all costs of home health services
covered and paid for on a reasonable
cost basis and be initially based on the
most recent audited cost report data
available to the Secretary, and (2) the
prospective payment amounts be
standardized to eliminate the effects of
case-mix and wage levels among HHAs.

Section 1895(b)(3)(B) of the Act
addresses the annual update to the
standard prospective payment amounts
by the home health applicable increase
percentage as specified in the statute.

Section 1895(b)(4) of the Act governs
the payment computation. Sections
1895(b)(4)(A)(i) and (b)(4)(A)(ii) of the
Act require the standard prospective
payment amount to be adjusted for case-
mix and geographic differences in wage
levels. Section 1895(b)(4)(B) of the Act
requires the establishment of an
appropriate case-mix adjustment factor
that explains a significant amount of the
variation in cost among different units
of services. Similarly, section
1895(b)(4)(C) of the Act requires the
establishment of wage-adjustment
factors that reflect the relative level of
wages and wage-related costs applicable
to the furnishing of home health
services in a geographic area compared
to the national average applicable level.
These wage-adjustment factors may be
the factors used by the Secretary for the
different area wage levels for purposes
of section 1886(d)(3)(E) of the Act.

Section 1895(b)(5) of the Act gives the
Secretary the option to grant additions
or adjustments to the payment amount
otherwise made in the case of outliers
because of unusual variations in the
type or amount of medically necessary
care. Total outlier payments in a given
fiscal year cannot exceed 5 percent of
total payments projected or estimated.

On February 8, 2006, the Congress
enacted the Deficit Reduction Act (DRA)
of 2005 (Pub. L. 109-171). This

legislation made additional changes to
the HH PPS.

Section 5201 of the DRA changed the
CY 2006 update from the applicable
home health market basket percentage
increase minus 0.8 percentage points to
a 0 percent update.

Section 5201 of the DRA amended
section 421(a) of the MMA. The
amended section 421(a) of the MMA
requires, for home health services
furnished in a rural area (as defined in
section 1886(d)(2)(D) of the Act) with
respect to episodes and visits beginning
on or after January 1, 2006 and before
January 1, 2007, that the Secretary
increase by 5 percent the payment
amount otherwise made under section
1895 of the Act. The statute waives
budget neutrality for purposes of this
increase as it specifically requires that
the Secretary not reduce the standard
prospective payment amount (or
amounts) under section 1895 of the Act
applicable to home health services
furnished during a period to offset the
increase in payments resulting in the
application of this section of the statute.

The 0 percent update to the payment
rates and the rural add-on provisions of
the DRA were implemented through
Pub. 100-20, One Time Notification,
Transmittal 211 issued February 10,
2006.

In addition, section 5201(c) of the
DRA amends the statute to add section
1895(b)(3)(B)(v) to the Act, requiring
HHAs to submit data for purposes of
measuring health care quality. This
requirement is applicable for 2007 and
each subsequent year. For 2007 and
each subsequent year, in the case of a
HHA that does not submit quality data,
the home health market basket
percentage increase would be reduced
by 2 percentage points.

B. Updates
1. 2000 Final Rule

On July 3, 2000, we published a final
rule (65 FR 41128) in the Federal
Register to implement the HH PPS
legislation. That final rule established
requirements for a new PPS for HHAs as
required by section 4603 of the BBA,
and as subsequently amended by
section 5101 of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act
(OCESAA) for Fiscal Year 1999 (Pub. L.
105—277), enacted on October 21, 1998;
and by sections 302, 305, and 306 of the
Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act
(BBRA) of 1999 (Pub. L. 106-113),
enacted on November 29, 1999. The
requirements include the
implementation of a PPS for home
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health services, consolidated billing
requirements, and a number of other
related changes. The PPS described in
that rule replaced the retrospective
reasonable-cost-based system that was
used by Medicare for the payment of
home health services under Part A and
Part B.

2. 2005 Final Rule

On November 9, 2005, we published
a final rule (70 FR 68132), which set
forth an update to the 60-day national
episode rates and the national per-visit
amounts under the Medicare
prospective payment system for home
health services for CY 2006. As part of
that final rule, we adopted revised area
labor market Metropolitan Statistical
Area designations for CY 2006. In
implementing the new area labor market
designations, we allowed for a 1-year
transition period. This transition
consists of a blend of 50 percent of the
new area labor market designations’
wage index and 50 percent of the
previous area labor market designations’
wage index. In addition, we revised the
fixed dollar loss ratio, which is used in
the calculation of outlier payments.

C. System for Payment of Home Health
Services

Generally, Medicare makes payment
under the HH PPS on the basis of a
national standardized 60-day episode
payment, adjusted for case mix and
wage index. For episodes with four or
fewer visits, Medicare pays on the basis
of a national per-visit amount by
discipline, referred to as a low
utilization payment adjustment (LUPA).
Medicare also adjusts the 60-day
episode payment for certain intervening
events that give rise to a partial episode
payment adjustment (PEP adjustment)
or a significant change in condition
adjustment (SCIC). For certain cases that
exceed a specific cost threshold, an
outlier adjustment may also be
available. For a complete and full
description of the HH PPS as required
by the BBA and as amended by
OCESAA and BBRA, see the July 3,
2000 HH PPS final rule (65 FR 41128).

D. Changes in Payment for Oxygen and
Oxygen Equipment and Other Durable
Medical Equipment (Capped Rental
Items)

The Medicare payment rules for
durable medical equipment (DME) are
set forth in section 1834(a) of the Act
and 42 CFR part 414, subpart D of our
regulations. General payment rules for
DME are set forth in section 1834(a)(1)
of the Act and §414.210 of our
regulations, and § 414.210 also contains
paragraphs relating to maintenance and

servicing of items and replacement of
items. Specific rules for oxygen and
oxygen equipment are set forth in
section 1834(a)(5) of the Act and
§414.226 of our regulations, and
specific rules for capped rental items are
set forth in section 1834(a)(7) of the Act
and §414.229 of our regulations. Rules
for determining a period of continuous
use for the rental of DME are set forth
in §414.230 of our regulations. The
Medicare payment basis for DME is
equal to 80 percent of either the lower
of the actual charge or the fee schedule
amount for the item. The beneficiary
coinsurance is equal to 20 percent of
either the lower of the actual charge or
the fee schedule amount for the item.

In accordance with the rules set forth
in section 1834(a)(5) of the Act and
§414.226 of our regulations, since 1989,
suppliers have been paid monthly for
furnishing oxygen and oxygen
equipment to Medicare beneficiaries.
Suppliers have also been paid an add-
on fee for furnishing portable oxygen
equipment to patients when medically
necessary. Before the enactment of the
DRA, these monthly payments
continued for the duration of use of the
equipment, provided that Medicare Part
B coverage and eligibility criteria were
met. Medicare covers three types of
oxygen delivery systems: (1) Stationary
or portable oxygen concentrators, which
concentrate oxygen in room air; (2)
stationary or portable liquid oxygen
systems, which use oxygen stored as a
very cold liquid in cylinders and tanks;
and (3) stationary or portable gaseous
oxygen systems, which administer
compressed oxygen directly from
cylinders. Both liquid and gaseous
oxygen systems require delivery of
oxygen contents.

Medicare payment for furnishing
oxygen and oxygen equipment is made
on a monthly basis and the fee schedule
amounts vary by State. Payment for
oxygen contents for both stationary and
portable equipment is included in the
fee schedule allowances for stationary
equipment. Medicare fee schedules for
home oxygen equipment are modality
neutral; meaning that in a given State,
there is one fee schedule amount that
applies to all stationary systems and one
fee schedule amount that applies to all
portable systems.

Effective January 1, 2006, section
5101(b) of the DRA amended the Act at
section 1834(a)(5) of the Act, limiting to
36 months the total number of
continuous months for which Medicare
will pay for oxygen equipment on a
rental basis. At the end of the 36-month
period, this section mandates that the
supplier transfer title to the stationary
and portable oxygen equipment to the

beneficiary. Section 5101(b) of the DRA
does not, however, limit the number of
months for which Medicare will pay for
oxygen contents for beneficiary-owned
stationary or portable gaseous or liquid
systems, and payment will continue to
be made as long as the oxygen remains
medically necessary. Section 5101(b) of
the DRA also provides that payment for
reasonable and necessary maintenance
and servicing of beneficiary-owned
oxygen equipment will be made for
parts and labor not covered by a
supplier’s or manufacturer’s warranty.
In the case of beneficiaries using oxygen
equipment on December 31, 2005, the
36-month rental period prescribed by
the DRA begins on January 1, 2006.

In accordance with the rules set forth
in section 1834(a)(7) of the Act and
§414.229 of our regulations, before the
enactment of the DRA, suppliers of
capped rental items (that is, other DME
not described in paragraphs (2) through
(6) of section 1834(a) of the Act) were
paid on a rental or purchase option
basis. Payment for most items in the
capped rental category was made on a
monthly rental basis, with rental
payments being capped at 15 months or
13 months, depending on whether the
beneficiary chose to continue renting
the item or to take over ownership of the
item through the “purchase option.” For
all capped rental items, the supplier was
required to inform the beneficiary of his
or her purchase option, during the 10th
rental month, to enter into a purchase
agreement under which the supplier
would transfer title to the item to the
beneficiary on the first day after the
13th continuous month during which
payment was made for the rental of the
item. Therefore, if the beneficiary chose
the purchase option, rental payments to
the supplier would continue through
the 13th month of continuous use of the
equipment, after which time title to the
equipment would transfer from the
supplier to the beneficiary. Medicare
would also make payment for any
reasonable and necessary repair or
maintenance and servicing of the
equipment following the transfer of title.
If the beneficiary did not choose the
purchase option, rental payments would
continue through the 15th month of
continuous use. In these cases, suppliers
would maintain title to the equipment
but would have to continue furnishing
the item to the beneficiary as long as
medical necessity continued. Beginning
6 months after the 15th month of
continuous use in which payment was
made, Medicare would also make semi-
annual maintenance and servicing
payments to suppliers. These payments
were approximately equal to 10 percent
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of the purchase price for the equipment
as determined by the statute. Total
Medicare payments made through the
13th and 15th months of rental equal
105 and 120 percent, respectively, of the
purchase price for the equipment.

In the case of power-driven
wheelchairs, since 1989 payment has
also been made on a lump-sum
purchase basis at the time that the item
is initially furnished to the beneficiary
if the beneficiary chooses to obtain the
item in this manner. Most beneficiaries
choose to obtain power-driven
wheelchairs via this lump-sum purchase
option.

Effective for items for which the first
rental month occurs on or after January
1, 2006, section 5101(a) of the DRA of
2005 amended section 1834(a)(7) of the
Act, limiting to 13 months the total
number of continuous months for which
Medicare will pay for DME in this
category. After a 13-month period of
continuous use during which rental
payments are made, the statute requires
that the supplier transfer title to the
equipment to the beneficiary.
Beneficiaries may still elect to obtain
power-driven wheelchairs on a lump-
sum purchase agreement basis. In all
cases, payment for reasonable and
necessary maintenance and servicing of
beneficiary-owned equipment will be
made for parts and labor not covered by
the supplier’s or manufacturer’s
warranty.

E. Requirements for Issuance of
Regulations

Section 902 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA)
amended section 1871(a) of the Act and
requires the Secretary, in consultation
with the Director of the Office of
Management and Budget, to establish
and publish timelines for the
publication of Medicare final
regulations based on the previous
publication of a Medicare proposed or
interim final regulation. Section 902 of
the MMA also states that the timelines
for these regulations may vary but shall
not exceed 3 years after publication of
the preceding proposed or interim final
regulation except under exceptional
circumstances.

This final rule finalizes provisions set
forth in the August 3, 2006 proposed
rule. In addition, this final rule has been
published within the 3-year time limit
imposed by section 902 of the MMA.
Therefore, we believe that the final rule
is in accordance with the Congress’
intent to ensure timely publication of
final regulations.

II. Provisions of the Proposed
Regulations

We published a proposed rule in the
Federal Register on August 3, 2006 (71
FR 44081) that set forth a proposed
update to the 60-day national episode
rates and the national per-visit amounts
under the Medicare prospective
payment system for home health
services. In addition, that proposed rule
set forth proposed policy changes
related to Medicare payment for certain
durable medical equipment for the
purpose of implementing sections
1834(a)(5) and 1834(a)(7) of the Social
Security Act, as amended by section
5101 of the Deficit Reduction Act of
2005. That proposed rule also invited
comments on a number of issues
including payments based on reporting
quality data, the adoption of health
information technology, as well as how
to improve data transparency for
consumers.

A. National Standardized 60-Day
Episode Rate

The Medicare HH PPS has been
effective since October 1, 2000. As set
forth in the final rule published July 3,
2000 in the Federal Register (65 FR
41128), the unit of payment under the
Medicare HH PPS is a national
standardized 60-day episode rate. As set
forth in § 484.220, we adjust the
national standardized 60-day episode
rate by a case mix grouping and a wage
index value based on the site of service
for the beneficiary. The proposed CY
2007 HH PPS rates used the same case-
mix methodology and application of the
wage index adjustment to the labor
portion of the HH PPS rates as set forth
in the July 3, 2000 final rule. In the
October 22, 2004 final rule, we rebased
and revised the home health market
basket, resulting in a labor-related share
of 76.775 percent and a non-labor
portion of 23.225 percent (69 FR 62126).
We multiply the national 60-day
episode rate by the patient’s applicable
case-mix weight. We divide the case-
mix adjusted amount into a labor and
non-labor portion. We multiply the
labor portion by the applicable wage
index based on the site of service of the
beneficiary.

As required by section 1895(b)(3)(B)
of the Act, we have updated the HH PPS
rates annually in a separate Federal
Register document. Section 484.225 sets
forth the specific annual percentage
update. To reflect section
1895(b)(3)(B)(v) of the Act, as added by
section 5201 of the DRA, we proposed
to revise § 484.225, paragraph (g) as
follows:

(g) For 2007 and subsequent calendar
years, the unadjusted national rate is equal to
the rate for the previous calendar year
increased by the applicable home health
market basket index amount unless the HHA
has not submitted quality data in which case
the unadjusted national rate is equal to the
rate for the previous calendar year increased
by the applicable home health market basket
index amount minus 2 percentage points.

For CY 2007, we proposed to use
again the design and case-mix
methodology described in section III.G
of the HH PPS July 3, 2000 final rule (65
FR 41192 through 41203). For CY 2007,
we will base the wage index adjustment
to the labor portion of the PPS rates on
the most recent pre-floor and pre-
reclassified hospital wage index as
discussed in section ILF of the August
3, 2006 proposed rule (not including
any reclassifications under section
1886(d)(8)(B) of the Act).

As discussed in the July 3, 2000 HH
PPS final rule, for episodes with four or
fewer visits, Medicare pays the national
per-visit amount by discipline, referred
to as a LUPA. We update the national
per-visit amounts by discipline annually
by the applicable home health market
basket percentage. We adjust the
national per-visit amount by the
appropriate wage index based on the
site of service for the beneficiary as set
forth in § 484.230. We will adjust the
labor portion of the updated national
per-visit amounts by discipline used to
calculate the LUPA by the most recent
pre-floor and pre-reclassified hospital
wage index, as discussed in section IL.F
of the August 3, 2006 proposed rule.

Medicare pays the 60-day case-mix
and wage-adjusted episode payment on
a split percentage payment approach.
The split percentage payment approach
includes an initial percentage payment
and a final percentage payment as set
forth in §484.205(b)(1) and
§484.205(b)(2). We may base the initial
percentage payment on the submission
of a request for anticipated payment
(RAP) and the final percentage payment
on the submission of the claim for the
episode, as discussed in §409.43. The
claim for the episode that the HHA
submits for the final percentage
payment determines the total payment
amount for the episode and whether we
make an applicable adjustment to the
60-day case-mix and wage-adjusted
episode payment. The end date of the
60-day episode as reported on the claim
determines which calendar year rates
Medicare would use to pay the claim.

We may also adjust the 60-day case-
mix and wage-adjusted episode
payment based on the information
submitted on the claim to reflect the
following:
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¢ A low utilization payment provided
on a per-visit basis as set forth in
§484.205(c) and § 484.230.

e A partial episode payment
adjustment as set forth in § 484.205(d)
and § 484.235.

¢ A significant change in condition
adjustment as set forth in §484.205(e)
and §484.237.

¢ An outlier payment as set forth in
§484.205(f) and § 484.240.

B. CY 2007 Update to the Home Health
Market Basket Index

Section 1895(b)(3)(B) of the Act, as
amended by section 5201 of the DRA,
requires for CY 2007 that the standard
prospective payment amounts be
increased by a factor equal to the
applicable home health market basket
update. The proposed rule contained a

home health market basket update of 3.1
percent. Since publication of the
proposed rule, we have estimated a new
home health market basket update of 3.3
percent for CY 2007.

CY 2007 Adjustments

In calculating the annual update for
the CY 2007 60-day episode rates, we
first look at the CY 2006 rates as a
starting point. The CY 2006 national
60-day episode rate, as modified by
section 5201(a)(4) of the DRA (and
implemented through Pub. 100-20, One
Time Notification, Transmittal 211
issued February 10, 2006) is $2,264.28.

In order to calculate the CY 2007
national 60-day episode rate, we
multiply the CY 2006 national 60-day
episode rate ($2,264.28) by the
estimated home health market basket

update of 3.3 percent for CY 2007. The
estimated home health market basket
percentage increase reflects changes
over time in the prices of an appropriate
mix of goods and services included in
covered home health services. The
estimated home health market basket
percentage increase is generally used to
update the HH PPS rates on an annual
basis.

We increase the CY 2006 60-day
episode payment rate by the estimated
home health market basket update (3.3
percent) ($2,264.28 x 1.033) to yield the
updated CY 2007 national 60-day
episode rate ($2,339.00) (see Table 1
below). The CY 2007 HH PPS rates
apply to episodes ending on or after
January 1, 2007, and before January 1,
2008.

TABLE 1.—NATIONAL 60-DAY EPISODE AMOUNTS UPDATED BY THE ESTIMATED HOME HEALTH MARKET BASKET UPDATE
FOR CY 2007, BEFORE CASE-MIX ADJUSTMENT

Total CY 2006 Prospective Payment Amount
Per 60-day Episode

Multiply by the Estimated Home Health Market
Basket Update (3.3 Percent)?

CY 2007 Updated National 60-Day Episode
Rate

$2,264.28

x 1.033

$2,339.00

1The estimated home health market basket update of 3.3 percent for CY 2007 is based on Global Insight, Inc, 3rd Qtr, 2006 forecast with his-

torical data through 2nd Qtr, 2006.

National Per-Visit Amounts Used To
Pay LUPAs and Compute Imputed Costs
Used in Outlier Calculations

As discussed previously in the August
3, 2006 proposed rule, the policies
governing the LUPAs and outlier
calculations set forth in the July 3, 2000

HH PPS final rule will continue during
CY 2007. In calculating the annual
update for the CY 2007 national per-
visit amounts we use to pay LUPAs and
to compute the imputed costs in outlier
calculations, we look again at the CY
2006 rates as a starting point. We then
multiply those amounts by the

estimated home health market basket
update for CY 2007 (3.3 percent) to
yield the updated per-visit amounts for
each home health discipline for CY
2007 (episodes ending on or after
January 1, 2007, and before January 1,
2008) (see Table 2 below).

TABLE 2.—NATIONAL PER-VISIT AMOUNTS FOR LUPAS AND OUTLIER CALCULATIONS UPDATED BY THE ESTIMATED HOME
HEALTH MARKET BASKET UPDATE FOR CY 2007

Final CY 2006 Multiply by the es- | CY 2007 per-visit
T per-visit amounts timated home payment amount
Home health discipline type per 60-day epi- health market bas- | per discipline for

sode for LUPAs ket (3.3 percent) ! LUPAs
HOmMeE HEalth AIdE ..o $44.76 x 1.033 $46.24
Medical SOCial SEIVICES .........cciiiiiiiiieceeee e 158.45 x 1.033 163.68
Occupational TREIAPY .....ceiviiieeirieiieite ettt ne s 108.81 % 1.033 112.40
Physical TRErapY .......coceooiiiiiieeecee e e e 108.08 x 1.033 111.65
SKIllE NUFISING ..ttt ettt e et e s b e e sbeesneeesaeesaneesseaans 98.85 % 1.033 102.11
Speech-Language Pathology ... 117.44 x 1.033 121.32

1The estimated home health market basket update of 3.3 percent for CY 2007 is based on Global Insight, Inc, 3rd Qtr, 2006 forecast with his-

torical data through 2nd Qtr, 2006.

C. Rural Add-On

As stated above, section 5201(b) of the
DRA requires, for home health services
furnished in a rural area (as defined in
section 1886(d)(2)(D) of the Act) with
respect to episodes and visits beginning
on or after January 1, 2006 and before
January 1, 2007, that the Secretary
increase by 5 percent the payment
amount otherwise made under section

1895 of the Act. The statute waives
budget neutrality related to this
provision as it specifically states that
the Secretary shall not reduce the
standard prospective payment amount
(or amounts) under section 1895 of the
Act applicable to home health services
furnished during a period to offset the
increase in payments resulting in the
application of this section of the statute.

While the rural add-on primarily
affects those episodes paid based on CY
2006 rates, it also affects a number of CY
2007 episodes. For example, an episode
that begins on December 20, 2006 and
ends on February 17, 2007 for services
furnished in a rural area, will be paid
based on CY 2007 rates because the
episode ends on or after January 1, 2007
and before January 1, 2008; and the
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episode will also receive the rural add-
on because the episode begins on or
after January 1, 2006 and before January
1, 2007.

The applicable case-mix and wage
index adjustment is subsequently
applied to the 60-day episode amount
for the provision of home health

services where the site of service for the
beneficiary is a non-Metropolitan
Statistical Area (MSA). Similarly, the
applicable wage index adjustment is
subsequently applied to the LUPA per-
visit amounts adjusted for the provision
of home health services where the site

of service for the beneficiary is a non-
MSA area. We implemented this
provision for CY 2006 on February 13,
2006 through Pub. 100-20, One Time
Notification, Transmittal 211 issued
February 10, 2006. The 5 percent rural
add-on is noted in tables 3 and 4 below.

TABLE 3.—PAYMENT AMOUNTS FOR 60-DAY EPISODES BEGINNING IN CY 2006 AND ENDING IN CY 2007 UPDATED BY
THE ESTIMATED HOME HEALTH MARKET BASKET UPDATE FOR CY 2007 WITH RURAL ADD-ON, BEFORE CASE-MiX

ADJUSTMENT

CY 2007 Total prospective payment amount
per 60-day episode

5 Percent rural add-on

CY 2007 Payment amount per 60-day episode
beginning in CY 2006 and before January 1,
2007 and ending in CY 2007 for a beneficiary
who resides in a non-MSA area

$2,339

x 1.05

$2,455.95

TABLE 4.—PER-VISIT AMOUNTS FOR EPISODES BEGINNING IN CY 2006 AND ENDING IN CY 2007 UPDATED BY THE
ESTIMATED HOME HEALTH MARKET BASKET UPDATE FOR CY 2007 wITH RURAL ADD-ON

CY 2007 per-visit

payment amount

per discipline for

Multiolv by th %O-day episodes

vic ultiply by the 5 eginning on or

Home health discipline type cy 23%;?3" visit percent rural add- | after January 1, in
on CY 2006 and end-
ing in CY 2007 for

a beneficiary who

resides in a non-

MSA area

HOME HEalth AIdE ...ttt e $46.24 x 1.05 $48.55
Medical Social Services .. 163.68 x 1.05 171.86
Occupational Therapy ..... 112.40 x 1.05 118.02
Physical Therapy ..... 111.65 x 1.05 117.23
Skilled NUrSing ......ccoeeeveverveneene 102.11 % 1.05 107.22
Speech-Language Pathology 121.32 % 1.05 127.39

D. Home Health Care Quality
Improvement

Section 5201(c)(2) of the DRA added
section 1895(b)(3)(B)(v)(II) to the Act,
requiring that “‘each home health agency
shall submit to the Secretary such data
that the Secretary determines are
appropriate for the measurement of
health care quality. Such data shall be
submitted in a form and manner, and at
a time, specified by the Secretary for
purposes of this clause.” In addition,
section 1895(b)(3)(B)(v)(I) of the Act, as
also added by section 5201(c)(2) of the
DRA, dictates that “for 2007 and each
subsequent year, in the case of a home
health agency that does not submit data
to the Secretary in accordance with
subclause (II) with respect to such a
year, the home health market basket
percentage increase applicable under
such clause for such year shall be
reduced by 2 percentage points.”

The Omnibus Budget Reconciliation
Act of 1987 (OBRA 87) required the use
of a standardized assessment instrument
for quality oversight of HHAs. A
standardized assessment instrument

provides an HHA with a uniform
mechanism to assess the needs of their
patients and provide CMS with a
uniform mechanism to assess the HHA’s
ability to adequately address those
needs. To fulfill the OBRA 87 mandate,
CMS required that, as part of their
comprehensive assessment process,
HHAS collect and report Outcome and
Assessment Information Set (OASIS)
data and later mandated the submission
of this data as a Medicare Condition of
Participation for home health agencies
at 42 CFR 484.20 and 484.55.

The OASIS data provide consumers
and HHAs with ten publicly-reported
home health quality measures which
have been endorsed by the National
Quality Forum (NQF). Reporting this
quality data has also required the
development of several supporting
mechanisms such as the HAVEN
software used to encode and transmit
data using a CMS standard electronic
record layout, edit specifications, and
data dictionary. Use of the HAVEN
software, which includes the OASIS,
has become a standard practice within

HHA operations. These early
investments in data infrastructure and
supporting software that CMS and
HHAs have made over the past several
years in order to create this quality
reporting structure, have made quality
reporting and measurement an
important component of the HHA
industry. The 10 measures are:

(1) Improvement in ambulation/
locomotion

(2) Improvement in bathing

(3) Improvement in transferring

(4) Improvement in management of oral
medications

(5) Improvement in pain interfering
with activity

(6) Acute care hospitalization

(7) Emergent care

(8) Improvement in dyspnea

(9) Improvement in urinary

incontinence

(10) Discharge to community

We proposed to use OASIS data and

the 10 quality measures based on those

data as the appropriate measure of home

health quality for CY 2007. Continuing

to use the OASIS instrument minimizes
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the burden to providers and ensures that
costs associated with the development
and testing of a new reporting
mechanism are not incurred. We believe
that the noted 10 quality measures are
the most appropriate measure of home
health quality. Accordingly, for CY
2007, we proposed to require that the
OASIS data, specifically the 10 quality
measures, be submitted by HHAs, to
meet the requirement that each HHA
submit data appropriate for the
measurement of health care quality, as
determined by the Secretary.

Additionally, section
1895(b)(3)(B)(v)(II) of the Act provides
the Secretary with the discretion to
require the submission of the required
data in a form, manner, and time
specified by him. For CY 2007, we
proposed to consider OASIS data
submitted by HHAs to CMS for episodes
beginning on or after July 1, 2005 and
before July 1, 2006 as meeting the
reporting requirement. This proposed
reporting time period would allow a full
12 months of data and provides CMS
the time necessary to analyze and make
any necessary payment adjustments to
the CY 2007 payment rates for HHAs
that fail to meet the reporting
requirement. HHAs that met the
reporting requirement would be eligible
for the full home health market basket
percentage increase. Using historical
data to determine a prospective update
is also used for hospital pay for
reporting.

As discussed in the August 3, 2006
proposed rule, during the next few
years, we noted that we would be
pursuing the development of patient
level process measures for home health
agencies. We also proposed to continue
to refine the current OASIS tool in
response to recommendations from a
Technical Expert Panel conducted to
review the data elements that make up
the OASIS tool. These process measures
would refer to specific care practices
that are, or are not, followed by the
home health agency for each patient. An
example of this type of measure may be:
the percentage of patients at risk of falls
for whom prevention of falls was
addressed in the care plan. We expect
to introduce these additional measures
over CY 2008 and CY 2009 so as to
complement the existing OASIS
outcome measures. During the years
leading to CY 2010 payments, we will
test and refine these measures to

determine if they can more accurately
reflect the level of quality care being
provided at HHAs without being overly
burdensome with the data collection
instrument. Some process measures are
in the very early stages of development.
To the extent that evidence-based data
are available on which to determine the
appropriate measure specifications, and
adequate risk-adjustments are made, we
anticipate collecting and reporting these
measures as part of each agency’s home
health quality plan. We believe that
future modifications to the current
OASIS tool including reducing the
number of questions on the tool,
refining possible responses, as well as
adding new process measures will be
made. In all cases, we anticipate that
any future quality measures should be
evidence-based, clearly linked to
improved outcomes, and able to be
reliably captured with the least burden
to the provider. We are also beginning
work in order to measure patient
experience of care (in the form of a
patient satisfaction survey) in the home
health setting.

We recognize, however, that the
conditions of participation (42 CFR part
484) that require OASIS submission also
provide for exclusions from this
requirement. Generally, agencies are not
subject to the OASIS submission
requirement, and thus do not receive
Medicare payments, for patients that are
not Medicare beneficiaries or for
patients that are not receiving Medicare-
covered home health services. Under
the conditions of participation, agencies
are excluded from the OASIS reporting
requirement on individual patients if:

¢ Those patients are receiving only
non-skilled services,

e Neither Medicare nor Medicaid is
paying for home health care (patients
receiving care under a Medicare or
Medicaid Managed Care Plan are not
excluded from the OASIS reporting
requirement),

e Those patients are receiving pre- or
post-partum services,

e Those patients are under 18 years of
age.

gWe believe that the rationale behind
our proposal to exclude these agencies
from submitting OASIS data on patients
excluded from OASIS submission as a
condition of participation is equally
applicable to HHAs for purposes of
meeting the DRA quality data reporting
requirement. If an agency is not

submitting OASIS for patients excluded
from OASIS submission as a condition
of participation, we believe that the
submission of OASIS data for quality
measures for Medicare payment
purposes is also not necessary.
Accordingly, we proposed that HHAs
would not need to submit quality
measures for DRA reporting purposes
for those patients who are excluded
from OASIS submission as a condition
of participation.

Additionally, we proposed that
agencies that are newly certified (on or
after May 31, 2006 for payments to be
made in CY 2007) would be excluded
from the DRA reporting requirement as
data submission and analysis would not
be possible for an agency certified this
late in the reporting time period. In
future years, agencies that certify on or
after May 31 of the preceding year
involved would be excluded from any
payment penalty under the DRA for the
following calendar year. For example,
for purposes of determining compliance
with the quality data reporting
requirement for CY 2007, if HHA “X”
were to enroll in the Medicare Program
on or before May 30, 2006, CMS would
expect HHA “X” to submit the required
quality data (unless covered by another
exclusion protocol) on or before June 30,
2006 (the end of the reporting period for
payments effectuated in CY 2007).
However, if HHA ““Y”’ was to enroll in
the Medicare Program on or after May
31, 2006, CMS would automatically
exclude HHA “Y” from the DRA quality
data reporting requirements and the
agency would be entitled to the full
market basket increase for CY 2007. We
note that these proposed exclusions
would only affect reporting
requirements under the DRA and would
not otherwise affect the agency’s OASIS
reporting responsibilities under the
conditions of participation.

We proposed to require that all HHAs,
unless covered by these specific
exclusions, meet the reporting
requirement, or be subject to a 2 percent
reduction in the home health market
basket percentage increase in
accordance with section
1895(b)(3)(B)(v)(I) of the Act. The 2
percent reduction would apply to all
episodes ending on or before December
31, 2007. We provide the reduced
payment rates in tables 5, 6, 7, and 8
below.
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TABLE 5.—FOR HHAS THAT DO NOT SUBMIT THE REQUIRED QUALITY DATA— NATIONAL 60-DAY EPISODE AMOUNT UP-
DATED BY THE ESTIMATED HOME HEALTH MARKET BASKET UPDATE FOR CY 2007, MINUS 2 PERCENTAGE POINTS,

BEFORE CASE-MIX ADJUSTMENT

Total CY 2006 prospective payment amount
per 60-day episode

Multiply by the estimated home health market
basket update (3.3 Percent! minus 2 percent)

data

CY 2007 updated national 60-day episode rate
for HHAs that do not submit required quality

$2,264.28 x 1.013

$2,293.72

1The estimated home health market basket update of 3.3 percent for CY 2007 is based on Global Insight, Inc, 3rd Qtr, 2006 forecast with his-

torical data through 2nd Qtr, 2006.

TABLE 6—FOR HHAS THAT DO NOT SuBMIT THE REQUIRED QUALITY DATA—NATIONAL PER-VISIT AMOUNTS UPDATED
BY THE ESTIMATED HOME HEALTH MARKET BASKET UPDATE FOR CY 2007, MINUS 2 PERCENTAGE POINTS

Home health discipline type

Final CY 2006
per-visit amounts
per 60-day epi-
sode

Multiply by the es-
timated home
health market bas-
ket update (3.3
percent! minus 2

CY 2007 per-visit
payment amount
per discipline for
HHAs that do not
submit required

percent) quality data
HOMeE HEalth AIJE ..o $44.76 x 1.013 $45.34
Medical SOCIAl SEIVICES .....coiuiiiiiiiiieiie et 158.45 x 1.013 160.51
Occupational TREIAPY ....oeiiiiieiiie ettt st e e e e e e eneee s 108.81 x1.013 110.22
PhYSICal TREIAPY .ooeeeiieiieie ettt e e s e e 108.08 x1.013 109.49
SKIlled NUFSING ettt sttt ettt enee s 98.85 x 1.013 100.14
Speech-Language Pathology ........ccceiiiiiiiiiiiiii e 117.44 x1.013 118.97

1The estimated home health market basket update of 3.3 percent for CY 2007 is based on Global Insight, Inc, 3rd Qtr, 2006 forecast with his-

torical data through 2nd Qtr, 2006.

TABLE 7.—FOR HHAS THAT DO NOT SuBMIT THE REQUIRED QUALITY DATA— PAYMENT AMOUNT FOR 60-DAY EPISODES
BEGINNING IN CY 2006 AND ENDING IN CY 2007 UPDATED BY THE ESTIMATED HOME HEALTH MARKET BASKET FOR
CY 2007, MINUS 2 PERCENTAGE POINTS, WITH RURAL ADD-ON, BEFORE CASE-MIX ADJUSTMENT

CY 2007 Updated national 60-day episode
rate for HHAs that do not submit required

5 Percent rural add-on

CY 2007 Payment amount per 60-day episode
beginning in CY 2006 and ending in CY 2007
for a beneficiary who resides in a non-MSA

quality data area for HHAs that do not submit required
quality data
$2,293.72 % 1.05 $2,408.41

TABLE 8—FOR HHAS THAT DO NOT SuBMIT THE REQUIRED QUALITY DATA— PER-VISIT PAYMENT AMOUNTS FOR EPI-
SODES BEGINNING IN CY 2006 AND ENDING IN CY 2007 UPDATED BY THE ESTIMATED HOME HEALTH MARKET BAS-
KET FOR CY 2007, MINUS 2 PERCENTAGE POINTS, WITH RURAL ADD-ON

CY 2007 Per-visit
payment amounts
for episodescbe-
CY 2007 Per-visit ginning in CY
amounts for HHAs 5 Percent rural ?no%%a;gogr}glrng
Home health discipline type that do not submit dd-on beneficiary who
required quality a neficiary
data resides in a non-
MSA area for
HHAs that do not
submit required
quality data
HOME HEAIN AITE ...o.eieieeeee et e e e $45.34 x 1.05 $47.61
Medical SOCIAl SEIVICES ......cc.oiiiiiiiiiiiie e e 160.51 x 1.05 168.54
Occupational TREIAPY .....coiueiiiieiiiiieerte ettt sttt aeesaeeens 110.22 x 1.05 115.73
PhySIiCal TREIAPY ....eiiiiiieiiiiie ettt s 109.49 x 1.05 114.96
SKIllEd NUFISING ..ttt et ettt b et sae e saneenaeeens 100.14 x 1.05 105.55
Speech-Language Pathology ... 118.97 x 1.05 124.92

Section 1895(b)(3)(B)(v)(III) of the Act
further requires that the ““Secretary shall
establish procedures for making data
submitted under subclause (II) available

to the public.” Additionally, the statute
requires that “such procedures shall
ensure that a home health agency has
the opportunity to review the data that

is to be made public with respect to the
agency prior to such data being made
public.” To meet the requirement for
making such data public, we proposed
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to continue to use the CMS Home
Health Compare Web site whereby
HHASs are listed geographically.
Currently the 10 proposed quality
measures are posted on the CMS Home
Health Compare Web site. Consumers
can search for all Medicare-approved
home health providers that serve their
city or zip code and then find the
agencies offering the types of services
they need as well as the required quality
measures. See http://
www.medicare.gov/HHCompare. HHAs
would continue to have access (through
the Home Health Compare contractor)
to its own quality data (updated
periodically) and we would establish a
process by which agencies would
receive a report before reporting the data
publicly.

Currently, the CMS Home Health
Compare Web site does not publicly
report data when agencies have fewer
than 20 episodes of care within a
reporting period. In light of the DRA
requirements, we recognize the need to
provide the required data to the public
and would make these statistics
available through expansion of the CMS
Home Health Compare Web site.

In the July 27, 2005 Medicare
Payment Advisory Commission
(MedPAC) testimony before the U.S.
Senate Committee on Finance, MedPAC
expressed support for the concept of
differential payments for Medicare
providers, which could create
incentives to improve quality. To
support this initiative, MedPAC stated
that “outcome measures from CMS’
Outcome-based Quality Indicators”
(currently collected through the OASIS
instrument) “could form the starter set.”
MedPAC further states “* * * the
Agency for Healthcare Research and
Quality concur(s) that a set of these
measures is reliable and adequately risk
adjusted.”

The MedPAC testimony recognizes
that while the goal of care for many
home health patients is improving
health and functioning, for some
patients the goal of the HHA is to
simply stabilize their conditions and
prevent further decline. Additionally,
the MedPAC testimony reflects that
measures of structure and process could
also be considered.

Various home health outcome
measures are now in common use and
have been studied for some time. A
number of these measures have been
endorsed by the National Quality Forum
(NQF) and are evidence-based, well
accepted, and not unduly burdensome.
When determining outcome measures
that will be most appropriate, it is
important to measure aspects of care
that providers can control and are

adequately risk-adjusted. Home-based
care presents particular difficulties for
provider control because patient
conditions are compounded by a variety
of home environment and support
system issues.

We are currently pursuing the
development of patient-level process
measures for HHAs, as well as refining
the current OASIS tool in response to
recommendations from a Technical
Expert Panel conducted to review the
data elements that make up the OASIS
tool. These additional measures would
complement the existing OASIS
outcome measures and would assist us
in identifying processes of care that lead
to improvements for certain populations
of patients. These process measures are
currently in the very early stages of
development. As we stated previously,
to the extent that evidence-based data
are available on which to determine the
appropriate measure specifications, and
adequate risk-adjustments are made, we
anticipate collecting and reporting these
measures as part of our home health
quality plan. Possible modifications to
the current OASIS tool include reducing
the number of questions on the tool,
refining possible responses, as well as
adding new process measures.

We solicited comments on how to
make the outcome measures more
useful. We also solicited comments on
measures of home health care processes
for which there is evidence of improved
care to beneficiaries. In all cases, we
noted that measures should be
evidence-based, clearly linked to
improved outcomes, and able to be
reliably captured with the least burden
to the provider. We also considered
measures of patient experience of care
in the home health setting, as well as
efficiency measures, and solicited
comment on the use of these measures
and their importance in the home health
setting. In the proposed rule, we noted
that we would address any changes to
the HH PPS quality data submission
requirement in future rulemaking.

We also stated our intent to provide
guidance on the specifications,
definitions, and reporting requirements
of any additional measures through the
standard protocol for measure
development.

We proposed to revise the regulations
at §484.225 to reflect these proposed
payment requirements which would
require submission of quality data. For
CY 2007, we will finalize the
requirement to use the 10 OASIS
measures as meeting the DRA quality
data reporting requirement as discussed
in section IL.D. of the August 3, 2006
proposed rule and the regulations at
§484.225.

E. Outliers and Fixed Dollar Loss Ratio

Outlier payments are payments made
in addition to regular 60-day case-mix
and wage-adjusted episode payments for
episodes that incur unusually large
costs due to patient home health care
needs. Outlier payments are made for
episodes for which the estimated cost
exceeds a threshold amount. The
episode’s estimated cost is the sum of
the national wage-adjusted per-visit
payment amounts for all visits delivered
during the episode. The outlier
threshold for each case-mix group, PEP
adjustment, or total SCIC adjustment is
defined as the 60-day episode payment
amount, PEP adjustment, or total SCIC
adjustment for that group plus a fixed
dollar loss amount. Both components of
the outlier threshold are wage-adjusted.

The wage-adjusted fixed dollar loss
(FDL) amount represents the amount of
loss that an agency must bear before an
episode becomes eligible for outlier
payments. The FDL is computed by
multiplying the wage-adjusted 60-day
episode payment amount by the FDL
ratio, which is a proportion expressed in
terms of the national standardized
episode payment amount. The outlier
payment is defined to be a proportion of
the wage-adjusted estimated costs
beyond the wage-adjusted threshold.
The proportion of additional costs paid
as outlier payments is referred to as the
loss-sharing ratio.

Section 1895(b)(5) of the Act requires
that estimated total outlier payments are
no more than 5 percent of total
estimated HH PPS payments. In
response to the concerns about potential
financial losses that might result from
unusually expensive cases expressed in
comments to the October 28, 1999
proposed rule (64 FR 58133), the July
2000 final rule set the target for
estimated outlier payments at the 5
percent level. The FDL ratio and the
loss-sharing ratio were then selected so
that estimated total outlier payments
would meet the 5 percent target.

For a given level of outlier payments,
there is a trade-off between the values
selected for the FDL ratio and the loss-
sharing ratio. A high FDL ratio reduces
the number of episodes that can receive
outlier payments, but makes it possible
to select a higher loss-sharing ratio and,
therefore, increase outlier payments for
outlier episodes. Alternatively, a lower
FDL ratio means that more episodes can
qualify for outlier payments, but outlier
payments per episode must be lower. As
a result of public comments on the
October 28, 1999 proposed rule, in our
July 2000 final rule, we made the
decision to attempt to do the former.
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In the July 2000 final rule, we chose
a value of 0.80 for the loss-sharing ratio,
which preserves incentives for agencies
to attempt to provide care efficiently for
outlier cases. A loss-sharing ratio of 0.80
was also consistent with the loss-
sharing ratios used in other Medicare
PPS outlier policies. Furthermore, we
estimated the value of the FDL ratio that
would yield estimated total outlier
payments that were 5 percent of total
home health PPS payments. The
resulting value for the FDL ratio for the
July 2000 final rule was 1.13.

Our CY 2005 update to the HH PPS
rates (69 FR 62124) changed the FDL
ratio from the original 1.13 to 0.70 to
allow more home health episodes to
qualify for outlier payments and to
better meet the 5 percent target of
outlier payments to total HH PPS
payments. We stated in that CY 2005
update that we planned to continue to
monitor the outlier expenditures on a
yearly basis and to make adjustments as
necessary (69 FR 62129). To do so, we
planned on using the best Medicare data
available at the time of publication. For
the CY 2005 update, we used CY 2003
home health claims data.

Our CY 2006 update to the HH PPS
rates (70 FR 68132) changed the FDL
ratio from 0.70 to 0.65 to allow even
more home health episodes to qualify
for outlier payments and to better meet
the 5 percent target of outlier payments
to total HH PPS payments. For the CY
2006 update, we used CY 2004 home
health claims data.

At the time of publication of the
August 3, 2006 proposed rule, we did
not have more recent data, but we noted
that we may update the FDL ratio for CY
2007 depending on the availability of
more recent data. We further noted that
if we updated the FDL ratio for the CY
2007 update, we would use the same
methodology performed in updating the
current FDL ratio described in the
October 22, 2004 final rule. Subsequent
to the publication of the August 3, 2006
proposed rule, we have now obtained
more recent data, that is, CY 2005 home
health claims data.

Accordingly for this final rule, we
have used the same methodology and
performed an analysis on the CY 2005
HH PPS analytic data to update the FDL
ratio for CY 2007. The results of this
analysis indicate that an FDL ratio of
0.67 is consistent with the existing loss-
sharing ratio of 0.80 and a projected
target percentage of estimated outlier
payments of 5 percent. Therefore, we
are updating the FDL ratio from the
current 0.65 to 0.67 for CY 2007.

Expressed in terms of a fixed dollar
loss amount, an FDL ratio of 0.67
indicates that providers would absorb

approximately $1,567 of their costs
(before wage adjustment), in addition to
their loss-sharing portion of the
estimated cost in excess of the outlier
threshold. This fixed dollar loss amount
of approximately $1,567 is computed by
multiplying the standard 60-day episode
payment amount (2,339.00) by the FDL
ratio (0.67). In contrast, using the
current FDL ratio (0.65), the fixed dollar
loss amount would be approximately
$1,520 ($2,339.00 x 0.65)

F. Hospital Wage Index—Revised OMB
Definitions for Geographical Statistical
Areas

Sections 1895(b)(4)(A)(ii) and (b)(4)(C)
of the Act require the Secretary to
establish area wage adjustment factors
that reflect the relative level of wages
and wage-related costs applicable to the
furnishing of home health services and
to provide appropriate adjustments to
the episode payment amounts under the
HH PPS to account for area wage
differences. We apply the appropriate
wage index value to the labor portion
(76.775 percent; see 60 FR 62126) of the
HH PPS rates based on the geographic
area in which the beneficiary received
home health services as discussed in
section IL.A of the August 3, 2006
proposed rule. Generally, we determine
each HHA'’s labor market area based on
definitions of Metropolitan Statistical
Areas (MSAs) issued by the Office of
Management and Budget (OMB).

We acknowledged in our October 22,
2004 final rule that on June 6, 2003, the
OMB issued an OMB Bulletin (No. 03—
04) announcing revised definitions for
MSAs, new definitions for Micropolitan
Statistical Areas and Combined
Statistical Areas, and guidance on using
the statistical definitions. A copy of the
Bulletin may be obtained at the
following Internet address: http://
www.whitehouse.gov/omb/bulletins/
b03-04.html. At that time, we did not
propose to apply these new definitions
known as Core-Based Statistical Areas
(CBSAs). In the November 9, 2005 final
rule, we adopted the OMB-revised
definitions and implemented a one-year
transition policy consisting of a 50/50
blend of the MSA-based and the new
CBSA-based wage indexes.

As discussed previously and set forth
in the July 3, 2000 final rule, the statute
provides that the wage adjustment
factors may be the factors used by the
Secretary for purposes of section
1886(d)(3)(E) of the Act for hospital
wage adjustment factors. Again, as
discussed in the July 3, 2000 final rule,
we proposed to use the pre-floor and
pre-reclassified hospital wage index
data to adjust the labor portion of the
HH PPS rates based on the geographic

area in which the beneficiary receives
the home health services. We believe
the use of the pre-floor and pre-
reclassified hospital wage index data
results in the appropriate adjustment to
the labor portion of the costs as required
by statute. For the CY 2007 update to
the home health payment rates, we
proposed to continue using the most
recent pre-floor and pre-reclassified
hospital wage index available at the
time of publication. See Addenda A and
B of this final rule, respectively, for the
rural and urban hospital wage indexes
using the CBSA designations. For the
HH PPS rates addressed in the August
3, 2006 proposed rule, we used
preliminary 2007 pre-floor and pre-
reclassified hospital wage index data.
We incorporated updated hospital wage
index data for the 2007 pre-floor and
pre-reclassified hospital wage index to
be used in this final rule (not including
any reclassifications under section
1886(d)(8)(B) of the Act).

As implemented under the HH PPS in
the July 3, 2000 HH PPS final rule, each
HHA'’s labor market is determined based
on definitions of MSAs issued by OMB.
In general, an urban area is defined as
an MSA or New England County
Metropolitan Area (NECMA) as defined
by OMB. Under §412.62(f)(1)(iii), a
rural area is defined as any area outside
of an urban area. The urban and rural
area geographic classifications are
defined in §412.62(f)(1)(ii) and
§412.62(f)(1)(iii), respectively, and have
been used under the HH PPS since it
was implemented.

Under the HH PPS, the wage index
value is based upon the site of service
for the beneficiary (defined by section
1861(m) of the Act as the beneficiary’s
place of residence). As has been our
longstanding practice, any area not
included in an MSA (urban area) is
considered to be nonurban
(§412.64(b)(1)(ii)(C)) and receives the
statewide rural wage index value (see,
for example, 65 FR 41173).

For CY 2007, we proposed using 100
percent of the CBSA-based wage area
designations for purposes of
determining the HH PPS wage index
adjustment.

In adopting the CBSA designations,
we identified some geographic areas
where there were no hospitals, and thus
no hospital wage data on which to base
the calculation of the CY 2007 home
health wage index. For CY 2006, we
adopted a policy in the HH PPS final
rule (70 FR 68132) of using the CY 2005
pre-floor, pre-reclassified hospital wage
index value for rural areas when no
rural hospital wage data are available.
We also adopted a policy that for urban
labor markets without an urban hospital
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from which a hospital wage index can
be derived, all of the CBSAs within the
State would be used to calculate a
statewide urban average wage index to
use as a reasonable proxy for these
areas. We have not received any
concerns from the industry regarding
our policy to calculate an urban wage
index, using an average of all of the
urban CBSAs wage index values within
the State, for urban labor markets
without an urban hospital from which a
hospital wage index can be derived.
Consequently, in the August 3, 2006
proposed rule, we proposed to continue
to apply the average wage index from all
urban areas in the state to any urban
areas lacking hospital wage data in that
state. Currently, the only CBSA that
would be affected by this is CBSA 25980
Hinesville, Georgia.

In the August 3, 2006 proposed rule,
we again proposed to apply the CY 2005
pre-floor/pre-reclassified hospital wage
index to rural areas where no hospital
wage data is available. Currently, the
only rural areas that would be affected
by this are Massachusetts and Puerto
Rico. Since publication of the CY 2006
HH PPS final rule, representatives of the
home health industry have expressed
concerns with this policy, specifically
as it applies to Massachusetts. In
response to these concerns and in
recognition that, in the future, there may
be additional rural areas impacted by a
lack of hospital wage data from which
to derive a wage index, we considered
alternative methodologies for imputing
a rural wage index for areas where no
hospital wage data are available.

We specifically considered imputing a
rural wage index by computing a simple
average of all of the statewide (rural)
wage indexes at the Census Division
level. Census Divisions are defined by
the U.S. Census Bureau and may be
found at www.census.gov/geo/www/
us_regdiv.pdf. Massachusetts is located
in Census Division I, along with
Connecticut, Maine, New Hampshire,
Vermont and Rhode Island. The Census
Bureau states, ‘“Puerto Rico and the
Island Areas are not part of any census
region or census division.” Therefore,
we could not compute a rural wage
index for Puerto Rico using this
alternative methodology.

In the August 3, 2006 proposed rule,
we solicited comments on the current
methodology and alternative
methodologies for determining a wage
index for areas without the necessary
hospital wage data. Since publication of
the August 3, 2006 proposed rule, we
have received numerous comments
regarding our policy for determining a
wage index for rural areas without the
necessary hospital wage data. In direct

response to these comments, we have
decided to revise the methodology for
imputing a rural wage index. We
discuss the change to the methodology
for imputing a rural wage index in
section III of this final rule.

G. Payment for Oxygen, Oxygen
Equipment and Capped Rental DME
Items

As discussed in the August 3, 2006
proposed rule, we would amend our
regulations at § 414.226 by revising the
payment rules for oxygen and oxygen
equipment in paragraph (a), adding a
new paragraph (f) that provides that the
beneficiary assumes ownership of
oxygen equipment on the first day that
begins after the 36th continuous month
in which rental payments are made, and
adding a new paragraph (g) that
contains new supplier requirements that
we believe are necessary in light of the
amendments made to section 1834(a)(5)
of the Act by section 5101(b) of the
DRA. As discussed in the August 3,
2006 proposed rule, we would amend
our regulations at § 414.226 by adding a
new paragraph (c) that establishes new
classes and national payment amounts
for oxygen and oxygen equipment based
on our authority in section 1834(a)(9)(D)
of the Act. We also proposed to revise
paragraph (b) of this section to
incorporate the special payment rules
for oxygen equipment mandated by
section 1834(a)(21) of the Act. The
provisions of section 1834(a)(21), which
we believe are self-implementing,
resulted in adjustments to Medicare
payment amounts for oxygen contents
and stationary oxygen equipment as
well as portable oxygen equipment in
2005, which were implemented through
program instructions. We are now
seeking to codify these changes to make
our regulations consistent with the
payment methodology for these items in
2005 and 2006, and because the
payment reductions mandated by
section 1834(a)(21) are incorporated into
our proposal, as more fully discussed in
section I of the August 3, 2006 proposed
rule, to create new payment classes for
oxygen and oxygen equipment. The
August 3, 2006 proposed rule indicated
that we would redesignate old
paragraph (c) of this section as
paragraph (d) and would amend this
paragraph to indicate under what
situations payments would be made for
the items and services described in new
paragraph (c). Finally, the August 3,
2006 proposed rule indicated that we
would redesignate old paragraph (d) of
this section as paragraph (e) and would
make technical changes to this
paragraph so that the cross-references

are accurate in light of the other changes
we proposed to make to §414.226.

The August 3, 2006 proposed rule
would also amend our regulations at
§414.229 by revising the payment rules
for capped rental durable medical
equipment (DME) items (also called
capped rental items) in paragraph (a),
revising paragraph (f) to provide for new
payment rules for capped rental items
furnished beginning on or after January
1, 2006, revising paragraph (g) to
provide for supplier requirements that
we believe are necessary in light of the
amendments made to section
1834(a)(7)(A) of the Act by section
5101(a) of the DRA, and adding a new
paragraph (h) to address the lump-sum
purchase option for power-driven
wheelchairs furnished on or after
January 1, 2006. The language in current
paragraphs (f) and (g) of this section is
obsolete, and therefore, we proposed to
delete this language.

The August 3, 2006 proposed rule
indicated that we would amend our
regulations at § 414.210 by revising the
maintenance and servicing rules in
paragraph (e) and the replacement of
equipment rules in paragraph (f) to
further implement the new supplier
requirements that we proposed below.

Finally, we proposed to revise
§414.230(b) to incorporate section
5101(b)(2)(B) of the DRA, which
provides that for all beneficiaries
receiving oxygen equipment paid for
under section 1834(a) on December 31,
2005, the period of continuous use
begins on January 1, 2006. We also
proposed to revise § 414.230(f), which
governs when a new period of
continuous use begins if a beneficiary
receives new equipment, to account for
the fact that oxygen equipment is paid
on a modality neutral basis.

Section 5101(a) of the DRA changes
the Medicare payment methodology for
capped rental equipment to beneficiary
ownership after 13 months of
continuous use, for those beneficiaries
who need the equipment for more than
13 months. This section also makes the
transfer of title for the capped rental
items a requirement rather than a
beneficiary option after 13 months of
continuous use. The changes made by
this section of the DRA apply to capped
rental items, including rented power-
driven wheelchairs, for which the first
rental month occurs on or after January
1, 2006. We proposed to update
§414.229 of our regulations to reflect
these new statutory requirements.
However, for capped rental items and
rented power-driven wheelchairs for
which the first rental month occurred
before January 1, 2006, the existing rules
in §414.229 would continue to apply. In
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addition, as was the case before
enactment of the DRA, beneficiaries
may elect to obtain power-driven
wheelchairs furnished on or after
January 1, 2006, on a lump-sum
purchase basis.

Section 5101(b) of the DRA changes
the Medicare payment methodology for
oxygen equipment from continuous
rental to beneficiary ownership after 36
months of continuous use, for those
beneficiaries who medically need the
oxygen equipment for more than 36
months. For beneficiaries who were
receiving oxygen equipment on
December 31, 2005 for which payment
was made under section 1834(a) of the
Act, the 36-month rental period began
on January 1, 2006. For beneficiaries
who begin to rent oxygen equipment on
or after January 1, 2006, the 36-month
rental period commences at the time
they begin to rent the equipment. We
proposed to update §414.226 of our
regulations to incorporate these new
requirements.

In light of the changes made by
sections 5101 (a) and (b) of the DRA, we
believe it was necessary to propose
additional supplier requirements in
order to maintain beneficiary
protections and access to oxygen,
oxygen equipment, and capped rental
DME items under section 1834(a) of the
Act. For both capped rental DME items
and oxygen equipment, the DRA
amendments make the transfer of title
from the supplier to the beneficiary a
requirement rather than an option after
the statutorily-prescribed rental period
ends for each category of items.
Therefore, suppliers and beneficiaries
should be aware that title to these items
will automatically transfer to the
beneficiary if the medical need for the
equipment continues for a period of
continuous use that is longer than 36
months for oxygen equipment and 13
months for capped rental items. We are
concerned that there may be incentives
for suppliers to avoid having to transfer
title to equipment to beneficiaries as
required by the DRA. For example, we
are aware of cases where a supplier has
informed beneficiaries that it would
decline to accept assignment for capped
rental items and would charge
beneficiaries who elected the purchase
option the full retail price for the item
during the 13th rental month (which
was right before the supplier would be
required to transfer title under the
purchase option). In these cases, the
beneficiary would become financially
liable for the total retail price for the
equipment in the 13th month if they
elected the purchase option. In our
August 3, 2006 proposed rule, we made
several proposals relating to the

furnishing of oxygen equipment and
capped rental items which we believe
protect beneficiaries from these types of
abusive practices and which we believe
are reasonable for a supplier to comply
with. Our authority to promulgate these
requirements stems from our authority
to administer the payment rules at
section 1834(a)(5) of the Act for oxygen
equipment and section 1834(a)(7) of the
Act for capped rental items, as well as
the general authority provided in
section 1871 of the Act for prescribing
regulations necessary for administering
the Medicare program. Other than the
length of the rental periods, which the
DRA made effective beginning on
January 1, 2006 for all oxygen
equipment and for capped rental items
for which the first rental period began
on or after that date, we proposed that
the requirements presented in this
section of the regulations would be
effective on January 1, 2007, and would
apply to suppliers that furnish oxygen
equipment or capped rental items on a
rental basis.

We believe that a supplier of an item
that is subject to these new payment
rules that furnishes the item in the first
month for which a rental payment is
made has an obligation to continue
furnishing the item to the beneficiary for
the entire period of medical need in
which payments are made, up to and
including the time when title to the
equipment transfers to the beneficiary.
We believe it is reasonable for the
beneficiary to have an expectation that
he or she will not be forced to change
equipment or suppliers during the
period of medical need unless he or she
wants to. Therefore, we proposed that
unless an exception applies, the
supplier that furnishes oxygen
equipment or a capped rental item for
the first month of the statutorily
prescribed rental period must continue
to furnish the oxygen equipment or the
capped rental item for as long as the
equipment remains medically
necessary, up to and including the last
month for which a rental payment is
made by Medicare. We believe that this
proposal was necessary to ensure
beneficiary access to equipment during
a period of medical need, which we
believe could be jeopardized if suppliers
have the option to take back the rented
equipment just before the rental period
expires in order to retain title to that
equipment. We proposed that this
requirement would be subject to the
following exceptions: (1) Cases where
the item becomes subject to a
competitive acquisition program
implemented in accordance with
section 1847(a) of the Act; (2) cases

where a beneficiary relocates on either
a temporary or permanent basis to an
area that is outside the normal service
area of the initial supplier; (3) cases
where the beneficiary chooses to obtain
equipment from a different supplier;
and (4) other cases where CMS or the
carrier determine that an exception is
warranted. We have proposed rules in
connection with the first exception in
our Notice of Proposed Rulemaking for
Competitive Acquisition for Certain
Durable Medical Equipment,
Prosthetics, Orthotics, and Supplies
(DMEPOS) and Other Issues. These
proposed rules are addressed beginning
on page 25662 of the May 1, 2006
proposed rule (71 FR 25654). If the
second exception applies, we proposed
that the supplier or beneficiary would
need to arrange for another supplier in
the new area to furnish the item on
either a temporary or permanent basis.
This proposed exception is consistent
with what currently happens when
beneficiaries move outside a supplier’s
service area on either a temporary or
permanent basis. The third exception is
intended to protect a beneficiary’s right
to obtain the equipment from the
supplier of his or her choice. Finally, we
proposed to allow other exceptions to
this proposed requirement on a case-by-
case basis at the discretion of CMS or
the Medicare contractor. CMS will be
monitoring the case-by-case
determinations made by the Medicare
contractor.

We are concerned that there might be
potential incentives for a supplier to
replace more valuable or newer
equipment used by the beneficiary with
less valuable or older equipment from
its inventory at some point before the
36th rental month for oxygen equipment
or 13th rental month for capped rental
DME expires in order to avoid losing
title to the more valuable equipment. In
order to avoid such potential situations,
we proposed that the supplier may not
provide different equipment from that
which was initially furnished to the
beneficiary at any time during the 36-
month period for oxygen equipment or
13th rental month for capped rental
DME unless one of the following
exceptions applies: (1) The equipment is
lost, stolen, or irreparably damaged; (2)
the equipment is being repaired while
loaner equipment is in use; (3) there is
a change in the beneficiary’s medical
condition such that the equipment
initially furnished is no longer
appropriate or medically necessary; or
(4) the carrier determines that a change
in equipment is warranted. However,
we proposed that a change from one
oxygen equipment modality to another



Federal Register/Vol. 71,

No. 217/Thursday, November 9, 2006/Rules and Regulations

65895

without physician documentation that
such a change is medically necessary for
the individual would not be considered
a change in equipment that is warranted
under the fourth exception stated above
since there is no medical basis for the
change. In those cases where the
equipment is replaced, we proposed
that the replacement item must be
equipment that is, at minimum, in the
same condition as the equipment being
replaced. That proposal was intended to
safeguard beneficiary access to quality
oxygen equipment and capped rental
items throughout the duration of the
rental period.

Under Medicare, suppliers who
furnish items of DME can accept
assignment on all claims for Medicare
services or on a claim-by-claim basis.
Assignment is an agreement between
the supplier and the beneficiary under
which the supplier agrees to request
direct payment from Medicare for the
item, to accept 80 percent of the
Medicare allowed payment amount for
the item from the carrier, and to charge
the beneficiary not more than the
remaining 20 percent of the Medicare
approved payment amount, plus any
unmet deductible. If a supplier elects
not to accept assignment, Medicare pays
the beneficiary 80 percent of the
Medicare allowed payment amount,
after subtracting any unmet deductible,
and there is no limit under Title XVIII
of the Act on the amount the supplier
can charge the beneficiary for rental of
the DME item. The beneficiary, in these
situations, is financially responsible for
the difference between 80 percent of the
Medicare allowed payment amount and
the amount the supplier charges for the
rental of the DME item.

Section 1842(h) allows suppliers to
sign a participation agreement where
the supplier agrees voluntarily, before a
calendar year, to accept assignment for
all Medicare items and services
furnished to a beneficiary for the
following calendar year. Current
supplier participation agreements are
renewable annually. However, the
agreements do not apply for a full
period of medical need for specific
beneficiaries in cases where such need
extends for more than a calendar year.
Nor do current participation agreements
apply to periods of medical need where
such a period overlaps calendar years.
In the latter case, while a supplier may
renew its participation agreement
annually, a beneficiary would not know
before choosing a supplier whether the
supplier would be willing to accept
assignment of all claims during the
13-month or 36-month rental period.

In order for the beneficiary to make an
informed choice, we proposed that

before furnishing the oxygen equipment
or a capped rental item, the supplier
must disclose to the beneficiary its
intentions regarding whether it will
accept assignment of all monthly rental
claims for the equipment during the
period of medical necessity, up to and
including the 36th month of continuous
use for oxygen equipment or the 13th
rental month of continuous use for
capped rental DME in which rental
payments could potentially be made.
We believe that it is reasonable for the
supplier to disclose to each beneficiary
its intentions regarding assignment of
claims for all months during a rental
period as this decision has a direct
financial effect on the beneficiary. A
supplier’s intentions could be expressed
in the form of a written agreement
between the supplier and a beneficiary.
This proposal would require suppliers
to give beneficiaries advance notice of
the possible extent of their financial
liability during the period of medical
need in which monthly rental payments
are made for the equipment, so that they
can use this information to help select

a supplier. Additionally, to promote
informed beneficiary choices, we plan
to post information on a CMS and/or
CMS contractor Web site(s) indicating
supplier specific information on oxygen
equipment and capped rental items
such as (1) the percentage of
beneficiaries for whom each supplier
accepted assignment during a prior
period of time (for example, a quarter),
and/or (2) the percentage of cases in
which the supplier accepted assignment
during the beneficiary’s entire rental
period. We believe that those proposals
create reasonable rules for suppliers that
furnish oxygen equipment and capped
rental items and ensure that
beneficiaries have information
necessary to make informed choices that
could have significant financial
consequences for them.

H. Payment for Oxygen Contents for
Beneficiary-Owned Oxygen Equipment

Section 1834(a)(5) of the Act, as
amended by section 5101(b)(1) of the
DRA, requires that Medicare continue to
make monthly payments for the delivery
and refilling of oxygen contents for the
period of medical need after
beneficiaries own their own gaseous or
liquid oxygen stationary or portable
equipment. Before the enactment of the
DRA, Medicare made monthly payments
for the delivery and refilling of oxygen
contents for beneficiaries who own their
own stationary and/or portable
equipment (equipment they obtained on
a purchase basis before June 1, 1989,
out-of-pocket, or before they enrolled in
Medicare Part B). In accordance with

the DRA, we proposed that after the
supplier transfers title to the stationary
and/or portable oxygen equipment to
the beneficiary, Medicare would
continue to make separate monthly
payments for gaseous or liquid oxygen
contents until medical necessity ends.
We also proposed that if the beneficiary-
owned equipment is replaced, and
Medicare pays for the replacement in
accordance with proposed revised
§414.210(f) (see section K of this final
rule for a more complete discussion of
our proposed oxygen equipment
replacement policies), a new 36-month
rental period start and the payment for
oxygen contents would be included in
the monthly rental payments. We
proposed that all oxygen content
payment amounts would be based on
new rates developed in accordance with
our proposal to establish new payment
classes, as discussed in section I below.

In transferring title to gaseous or
liquid oxygen equipment used during
the 36-month rental period, we
proposed that suppliers must transfer
title for all equipment that will meet the
beneficiary’s continued medical need,
including those oxygen cylinders or
vessels that are refilled at the supplier’s
place of business. Customary practice by
suppliers for refilling oxygen contents is
to deliver to the beneficiary cylinders
filled with contents and take back the
empty cylinders to the supplier’s place
of business to refill the oxygen contents.
Under our proposal, title would transfer
for both sets of cylinders, meaning the
ones that are being used by the
beneficiary for the month and the ones
that the supplier refills in its business
location and delivers for use during the
next subsequent month. This policy
would apply to both gaseous and liquid
oxygen stationary equipment and
portable systems. Similarly, in those
cases where the beneficiary uses an
oxygen equipment system which
includes a compressor which fills
portable gaseous cylinders in the
beneficiary’s home, we proposed that
suppliers must transfer title for this
equipment to the beneficiary.

Concerns have been raised regarding
beneficiary access to, and safety issues
associated with, the delivery of oxygen
contents for beneficiary-owned
stationary and portable gaseous or
liquid equipment. We believe that these
concerns are based on the
misconception that beneficiaries
become responsible for filling their own
cylinders. To the contrary, there are
numerous State and Federal regulations
governing the safe handling, filling, and
transport of oxygen and those
regulations are unaffected by the DRA
oxygen provisions. We expect that
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suppliers will continue to furnish
replacement contents for beneficiary-
owned gaseous and liquid systems in
the same way that they have furnished
replacement contents for beneficiary-
owned equipment in the past. For
example, suppliers that deliver a 1
month supply of gaseous cylinders to a
beneficiary’s home at the same time that
they are picking up empty cylinders that
the beneficiary used during the previous
month could continue this practice
under section 5101(b) of the DRA.

L Classes of Oxygen and Oxygen
Equipment

Based on information from paid
Medicare claims with dates of service in
calendar year 2004, distribution of usage
among the four general categories of
oxygen systems was: (a) 69 percent of
beneficiaries used both a stationary
concentrator (which does not require
delivery of oxygen contents) and a
portable system that requires delivery of
gaseous or liquid oxygen, (b) 5 percent
of beneficiaries used a stationary system
that requires delivery of gaseous or
liquid oxygen and a portable system that

requires delivery of gaseous or liquid
oxygen, (c) 24 percent of beneficiaries
used a stationary concentrator system
only, and (d) 2 percent of beneficiaries
used only a stationary system that
requires delivery of liquid or gaseous
oxygen. The prevalent use of stationary
concentrator systems is due, in part, to
the fact that this system is the most cost-
effective and dependable of the
stationary oxygen modalities. The main
reason that the concentrator system is
the most cost-effective system is that the
oxygen is concentrated from room air,
and therefore, the high cost of delivering
contents to the beneficiary’s residence is
removed when this system is used.
Medicare’s current payment structure
results in two separate payments for
beneficiaries using both stationary and
portable systems, both of which are
modality neutral, meaning that the
payment amount does not differ
depending on the type of oxygen
delivery system (gaseous, liquid, or
concentrator) that is furnished. One
payment, hereinto referred to as the
“‘stationary payment,” includes
payment for the rental of stationary

equipment, delivery of stationary
oxygen contents (for gaseous or liquid
systems), and delivery of portable
oxygen contents (for gaseous or liquid
systems). A separate add-on payment,
hereinto referred to as the “portable
add-on,” is also made in cases where
the beneficiary is renting portable
oxygen equipment. As a result of this
payment methodology which has been
in place since 1989, suppliers have a
financial incentive to furnish low cost
concentrator systems as opposed to
more expensive gaseous or liquid
systems because the monthly payment
is the same regardless of which system
is used. Finally, in implementing
section 1834(a)(5) and (9) of the Act,
monthly payment amounts were
established through regulations at
§414.226 for (1) stationary and portable
oxygen contents (for beneficiaries who
use stationary and, if applicable,
portable equipment), and (2) portable
oxygen contents only (for beneficiaries
who only use portable oxygen
equipment). The current average
statewide monthly payment amounts
are:

Equipment & Contents

Oxygen Contents Only

Stationary Pmt
Portable Add-on

Stationary & Portable
Portable Only

Based on our data, 36 percent of
Medicare beneficiaries continue using
oxygen equipment for more than 3
years, that is, beyond the 36th month
after which title for the equipment
would transfer to the beneficiary in
accordance with the DRA.

We have heard concerns about the
appropriateness of the current payment
structure for oxygen and oxygen
equipment in light of changes in the
technologies for oxygen delivery
systems that have occurred since 1989,
and these concerns have been amplified
in light of the recent changes made by
the DRA. The specific concerns pertain
to beneficiary access to (1) portable
oxygen contents after title to the
equipment transfers to the beneficiary,
(2) devices that allow a beneficiary to
fill portable tanks at home (otherwise
referred to in the oxygen equipment
industry as transfilling systems), and (3)
portable oxygen concentrators. As we
implement the DRA provisions for
oxygen equipment and promulgate
additional supplier requirements, we
want to ensure that the Medicare
payment methodology results in
payments for oxygen and oxygen
equipment that are accurate, do not
impede beneficiary access to

innovations in technology, and do not
create inappropriate incentives for
suppliers.

Some believe that Medicare’s
stationary payment for equipment and
contents (average of $199) is ““too high”
and that Medicare’s payment for
portable oxygen contents only for
beneficiary-owned portable equipment
(average of $21) is “too low”. While
some contend that the overall payment
(stationary payment plus portable add-
on) for oxygen and oxygen equipment is
adequate as long as the beneficiary
continues to rent the equipment, they
are concerned about the adequacy of
Medicare’s $21 monthly payment for
furnishing oxygen contents for
beneficiary-owned portable equipment.
Some believe that Medicare’s current
average monthly payment of $156 for
oxygen contents, which includes
payment for both stationary and
portable systems, is high enough to
create an incentive for suppliers to
furnish stationary oxygen systems that
require the ongoing delivery of oxygen
contents, rather than stationary
concentrator systems that do not require
delivery of oxygen contents.

Some technologies provide an
attachment to a stationary oxygen

concentrator that allows beneficiaries to
fill their own portable tanks at home.
Delivery of portable oxygen contents to
the beneficiary’s home is, therefore, not
necessary since this equipment refills
the beneficiary’s rented or owned
portable oxygen tanks. This transfilling
technology eliminates the need for
frequent and costly trips by a supplier
to a beneficiary’s home to refill portable
oxygen tanks and would save the
Medicare program and beneficiaries
who use portable equipment the
expense of paying for delivery of
portable oxygen contents. We note that
we are not aware that a similar
“transfilling”” technology has been
developed that would be capable of
filling stationary tanks in the
beneficiary’s home. Therefore, there
remains a need for ongoing delivery of
gaseous or liquid oxygen contents for
stationary equipment. In accordance
with the DRA, after 36 months of
continuous use, title for the transfilling
equipment and accompanying portable
oxygen tanks would transfer to the
beneficiary who would then own a
portable equipment system that self-
generates oxygen in their home.
However, some are concerned that
current Medicare payment rules that
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allow payment for oxygen contents for
stationary equipment creates an
incentive for suppliers to furnish
stationary oxygen equipment that
require liquid or gaseous oxygen
deliveries, rather than concentrators and
transfilling equipment that self-generate
oxygen in the beneficiary’s home. In
addition, portable oxygen concentrators
are now available that meet both the
beneficiary’s stationary and portable
oxygen needs. Some have raised
concern about whether the combination
of the Medicare stationary payment and
portable add-on payment
(approximately $231 per month), which
is what is currently paid for portable
oxygen concentrators, is sufficient to
facilitate use of this new technology
which, like a transfilling system,
eliminates the need for delivery of
oxygen contents, but is more expensive
than a “standard” or ‘“‘non-portable”
concentrator.

In light of these concerns, we
proposed regulatory changes to address
the Medicare payment rates for oxygen
and oxygen equipment. We proposed to
address these issues by using our
authority under section 1834(a)(9)(D) of
the Act to establish separate classes and
monthly payment rates for items of
oxygen and oxygen equipment.
Specifically, there are two changes we
proposed for oxygen and oxygen
equipment:

1. We proposed to establish a new
class and monthly payment amount for
oxygen generating portable oxygen
equipment (for example, portable
concentrators and transfilling systems).

2. We proposed to establish separate
classes and monthly payment amounts
for gaseous and liquid oxygen contents
that must be delivered for beneficiary-
owned stationary and portable oxygen
equipment.

The first change involves creating a
new separate class for portable oxygen
systems that generate their own oxygen
and therefore eliminate the need for
delivery of oxygen contents (for
example, portable concentrator systems
or transfilling systems). A higher
monthly payment amount would be
allowed, as described below, for these
systems to account for the increased,
up-front costs to the supplier of
furnishing these more expensive
concentrator or transfilling systems,
which would be partially offset by the
reduced payments that the supplier
would receive from the Medicare
program and beneficiaries due to the
fact that these systems do not require
the delivery of oxygen contents.

The second change involves creating
two separate classes (stationary contents
only and portable contents only) and

monthly payment rates for furnishing
oxygen contents for beneficiary-owned
stationary and portable systems.
Currently, the combined average
monthly payment amount of $156 for
furnishing oxygen contents for
beneficiary-owned stationary and
portable systems includes payment for
both stationary contents and portable
contents. The current fee schedule
amounts for oxygen contents are based
on calendar year data from 1986 for the
combined average Medicare monthly
payment for both stationary and
portable contents divided by number of
rental months for stationary liquid and
gaseous oxygen equipment. As a result,
the current combined stationary/
portable contents payment results in
Medicare payments for portable
contents even in those cases where the
beneficiary does not use portable
oxygen equipment. Under our proposal
to create one payment class for oxygen
contents used for stationary equipment,
and a separate class for oxygen contents
used for portable equipment, new
national monthly payment amounts for
stationary contents delivery and
portable contents delivery would be
established by splitting the combined
payment of $156 into two new
payments as explained below. This
change would increase the monthly
payment for furnishing portable oxygen
contents and would address the
concerns that the monthly payment rate
of $21 is too low for the delivery and
filling of portable tanks after the
beneficiary assumes ownership of the
equipment in accordance with the DRA.

In order to achieve budget neutrality
for the new classes of oxygen and
increase payment amounts for
furnishing portable contents, we would
need to reduce other Medicare oxygen
payment rates. Budget neutrality would
require that Medicare’s total spending
for all modalities of stationary and
portable systems, including contents, be
the same under the proposed change as
they would be without the change.

We proposed to achieve budget
neutrality by reducing the current
monthly payment amounts (the
stationary payment) for stationary
oxygen equipment and oxygen contents
(for stationary or portable equipment)
made during the rental period. This
reduction in payment is necessary to
offset increased payments for the
changes identified above and to meet
the requirement in section
1834(a)(9)(D)(ii) that the classes and
payments be established in a budget
neutral fashion. In most cases, suppliers
furnish Medicare beneficiaries with
stationary oxygen concentrators. These
devices can be purchased for $1,000 or

less and the current, average Medicare
payment of $199 pays suppliers $1,990
over 10 months. We believe that these
facts indicate that making a reduction
(from $199 on average to $177) in
Medicare payment for this relatively
inexpensive oxygen equipment in order
to pay oxygen suppliers adequately for
furnishing portable oxygen contents and
more expensive portable oxygen
equipment technologies is warranted.
With this approach, the proposed new
classes, as well as proposed new
national monthly payment rates, would
be as follows:

1. Stationary Payment: $177.

2. Portable Add-On: $32.

3. Oxygen Generating Portable
Equipment Add-On (portable
concentrators or transfilling systems):
$64.

4. Stationary Contents Delivery: $101.

5. Portable Contents Delivery: $55.

We provide a detailed discussion of
the payment rate calculations/
adjustments in the paragraphs that
follow. Under the proposed new oxygen
and oxygen equipment class structure
described above, in those cases where
the beneficiary needs both stationary
and portable oxygen, monthly payments
of $241 or $209 (proposed revised
stationary payment of $177 plus one of
two proposed portable equipment
payments, $32 or $64) would be made
during rental months 1 through 36. The
stationary payment (which includes
payment for stationary equipment, as
well as oxygen contents for stationary
and portable systems) of $177 would be
made during rental months 1 through 36
for beneficiaries who only need
stationary oxygen and oxygen
equipment. Monthly payments of $101
for stationary oxygen contents and/or
$55 for portable oxygen contents would
be made in cases where beneficiaries
own their stationary and/or portable
oxygen equipment. As explained in
more detail in the paragraphs that
follow, the $101 payment is for
stationary oxygen contents only and is
derived from the current payment of
$156, which is made for both stationary
and portable oxygen contents. The $55
payment for portable oxygen contents
only is also derived from the current
payment of $156 that is made for both
stationary and portable oxygen contents
and would replace the current statewide
portable oxygen contents fees (average
of $21), which was based on a relatively
small number of claims and allowed
services compared to the number of
claims and allowed services that were
used in computing the statewide fees
(average of $156) for a combination of
stationary and portable oxygen contents.
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As noted above, the proposed national
payment rates for delivery of oxygen
contents for beneficiary-owned gaseous/
liquid equipment were derived from the
current average payment for a combined
oxygen contents delivery of $156. We
proposed to establish $101, or 65
percent of $156, as the monthly
payment rate for delivery of larger,
heavier, beneficiary-owned stationary
gaseous oxygen cylinders or liquid
oxygen vessels and $55, or 35 percent of
$156, as the monthly payment rate for
delivery of smaller, lighter, beneficiary-
owned portable gaseous oxygen
cylinders or liquid oxygen vessels. The
65/35 split is based on our
understanding that there are higher
costs associated with delivering
stationary tanks (cylinders of gaseous
oxygen and vessels of liquid oxygen)
which are approximately twice as large
as the portable tanks. Such costs include
supplier overhead costs, including the
costs to purchase, maintain, and
dispatch trucks, obtain insurance, and
purchase fuel. The 65/35 split is
intended to account for the difference in
costs associated with the size of the
tanks. Larger tanks take up more space
on the trucks, take longer to fill, are
harder to move, and result in increased
fuel costs.

We estimate that the increase from
$21 to $55 in the monthly payment rate
for delivery of oxygen contents for
beneficiary-owned portable equipment
will result in increased expenditures of
approximately $22 million over a 24
month period, or $11 million annually.
This figure is based on current data on
utilization of portable oxygen by
Medicare beneficiaries.

The add-on payment amount of $64
for the oxygen generating portable
equipment class was calculated based
on data indicating long term savings
generated from use of equipment that
eliminated the need for payment of $55
per month for portable oxygen contents.
The first step in calculating the
proposed $64 payment for oxygen
generating portable equipment involves
the computation of a national,
enhanced, modality neutral monthly
payment amount of $241 for new
technology systems (stationary
concentrators and transfilling systems,
as well as portable concentrators),
which was derived from the sum of the
current average stationary payment
($199), the current average portable add-
on payment ($32), and an additional $10
to pay suppliers for furnishing more
expensive equipment that eliminates the
need for delivery of portable oxygen
contents. Specifically, we calculated the
modality neutral increased payment
(that is, $10 above the current

combination of the stationary payment
and portable add-on payment) by
estimating potential savings that the
Medicare program would realize as a
result of not having to pay for delivery
of oxygen contents for beneficiary-
owned portable oxygen systems in the
fourth and fifth years of use. We
calculated the increased payment to be
equal to potential savings from not
delivering oxygen contents. In
calculating this increased payment, we
were only factoring in savings from the
fourth and fifth years of use since we
assume that most beneficiaries will elect
to obtain replacement equipment after
the 5-year reasonable useful lifetime for
their equipment has expired. Since our
data indicate that 35.8 percent of
beneficiaries will use oxygen equipment
for more than 3 years, and that
approximately 74 percent of these
beneficiaries use portable equipment,
the $10 amount is calculated based on
the following formula, and is rounded to
the nearest dollar:

((.358 x $55) x 24 months) x.74

36 months

We estimate that the additional $10
payment per month for oxygen
generating portable equipment
(transfilling units and portable
concentrators) will result in increased
expenditures of approximately $15
million over a 36 month period, or $5
million annually. This figure is based on
current data on utilization of stationary
and portable oxygen by Medicare
beneficiaries over 36 months.

The second step in calculating the
proposed $64 add-on payment for the
proposed new class of oxygen
generating portable equipment involves
subtracting the proposed new stationary
payment. Therefore, the national
monthly payment of $241 computed in
the first step above would be reduced by
$177, the proposed new adjusted
stationary payment amount, to arrive at
the proposed add-on payment of $64 for
just the oxygen generating portable
equipment. In addition, to offset the
increased annual payments of
approximately $16 million that will
result from increased payments for
portable oxygen contents ($11 million)
and newer technology oxygen
generating portable equipment ($5
million), we proposed to decrease the
current stationary payment by $22
($199-$177). We estimated that this
offset would result in annual Medicare
savings of approximately $16 million,
and would therefore offset the increased
payments for new technology oxygen
generating portable equipment and
delivery of oxygen contents for other

beneficiary-owned portable equipment.
We proposed that these fees be
established on a nationwide basis due to
the fact that the variation in the current
statewide fee schedule amounts for
oxygen and oxygen equipment, as well
as the portable equipment add-on
payment, are currently only 3 percent
and 5 percent, respectively.

We proposed that the $64 add-on
payment would be made for oxygen
generating portable equipment only if
the equipment eliminates the need for
delivery or portable oxygen contents.
However, if transfilling equipment is
used in connection with a stationary
oxygen concentrator (whether as an
integrated system component or as a
separate part) to both deliver stationary
oxygen and fill portable oxygen tanks,
Medicare would make both a $177
stationary payment for the stationary
oxygen concentrator and stationary
oxygen contents, and a separate $64
oxygen generating portable equipment
payment for the portable oxygen
transfilling equipment.

There are also portable oxygen
transfilling products that are not part of
or used in conjunction with a stationary
oxygen concentrator. These products are
only used to fill portable oxygen tanks
in the beneficiary’s home. If the
beneficiary is using one of these
products, Medicare would make a $64
oxygen generating portable equipment
payment. If the patient is also renting
any type of stationary oxygen
equipment (gaseous, liquid, or
concentrator), Medicare would make a
separate, additional $177 stationary
equipment payment for that equipment.

If a portable oxygen concentrator is
furnished, Medicare would make the
$64 oxygen generating portable
equipment add-on payment if the
portable oxygen concentrator is used as
both the beneficiary’s stationary oxygen
equipment and portable oxygen
equipment. In this case, the portable
oxygen concentrator equipment would
fall under both the stationary oxygen
equipment class and the oxygen
generating portable equipment class.
Therefore, the $177 stationary payment
would also be made in this situation,
since the equipment being furnished
meets the beneficiary’s needs for both
stationary and portable oxygen
equipment. In this case, it would be
necessary for the supplier to use two
HCPCS codes to bill for this device
since it is being used as both the
stationary and portable oxygen
equipment for the beneficiary. If the
beneficiary owns any type of stationary
equipment (concentrator, liquid, or
gaseous), and is also furnished with a
portable oxygen concentrator, only the
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oxygen generating payment of $64
would be made (that is, the supplier
would not also receive the $177
payment) and the portable oxygen
concentrator equipment would fall
under the oxygen generating portable
equipment class because it is only being
used to meet the beneficiary’s need for
portable oxygen equipment. Finally, if,
the beneficiary is renting any type of
stationary equipment (concentrator,
liquid, or gaseous), and is also furnished
with a portable oxygen concentrator, the
oxygen generating add-on payment of
$64 would be paid for the portable
oxygen concentrator and the stationary
payment of $177 would be paid

separately for the stationary oxygen
equipment and contents.

In summary, we proposed new
payment classes for oxygen contents for
beneficiary-owned stationary
equipment, oxygen contents for
beneficiary-owned portable equipment,
and oxygen generating portable
equipment. Payments for oxygen
contents for beneficiary-owned portable
equipment and oxygen generating
portable equipment would exceed what
is currently paid for these items to
ensure access to portable oxygen
regardless of the type of equipment
used. These increased payments would
be offset by a reduction in the stationary
payment. The six broad categories of

oxygen equipment used by beneficiaries
are as follows:

A. Concentrator and liquid or gaseous
portable equipment.

B. Concentrator and/or oxygen
generating portable equipment.

C. Liquid or gaseous stationary
equipment and liquid or gaseous
portable equipment.

D. Liquid or gaseous stationary
equipment and oxygen generating
portable equipment.

E. Concentrator only.

F. Liquid or gaseous stationary
equipment only.

Based on our proposed new payment
classes, Medicare payment under these
six categories would be as follows:

Category

Equipment rental
and contents

Contents for beneficiary-
owned equipment

$177
$177

$209 ($177 + $32)

$241 ($177 + $64)

$209 ($177 + $32) $156 ($101 + $55)
$241 ($177 + $64) $101

$55
$0

$0
$101

We proposed to revise our regulations
in order to implement these new
payment classes and payment amounts,
effective for claims with dates of service
on or after January 1, 2007.

J. Payment for Maintenance and
Servicing of Oxygen and Oxygen
Equipment and Capped Rental Items

Immediately following passage of the
DRA, concerns were raised regarding
the ability of a beneficiary to obtain
maintenance and servicing of his or her
DME once he or she has taken title to
it. We believe that these concerns are
largely based on misconceptions that
the beneficiary will “be on his or her
own” in terms of maintenance and
servicing of equipment and submission
of claims for payment for these services.
We believe that these concerns are
unfounded because Medicare payment
has traditionally been made for
reasonable and necessary repair and
maintenance of beneficiary-owned
DME. In addition, section
1834(a)(5)(F)(ii)(II)(bb) of the Act, as
amended by section 5101(b)(1)(B) of the
DRA, and Section 1834(a)(7)(A)(iv) of
the Act, as amended by Section
5101(A)(1) of the DRA, require that
Medicare continue to pay for reasonable
and necessary maintenance and
servicing for parts and labor not covered
under a manufacturer’s or supplier’s
warranty in amounts determined to be
appropriate by the Secretary.

Medicare has also traditionally paid
for loaner equipment used while the

beneficiary’s equipment is being
repaired, or in some cases, when the
beneficiary does not have access to the
equipment (for example, in cases when
a natural disaster such as a hurricane
forces the beneficiary to be evacuated
from his or her home). We proposed to
continue Medicare payment for such
loaner equipment.

We are not aware of instances where
beneficiaries have encountered
problems in finding suppliers to provide
maintenance and servicing of
beneficiary-owned DME. Section
414.210(e) of our regulations currently
provides that reasonable and necessary
charges for maintenance and servicing
of DME are those charges made for parts
and labor not otherwise covered under
a manufacturer’s or supplier’s warranty.
This definition has been applied in
paying claims for maintenance and
servicing of beneficiary-owned DME for
several years, and the wording of this
regulatory definition is parallel to that
used in amended sections
1834(a)(7)(A)(iv) and (a)(5)(F)(ii)(II)(bb)
of the Act in describing the
“maintenance and servicing” payments
that are permitted for capped rental
DME and oxygen equipment after title
has transferred to the beneficiary. We
proposed to continue use of this existing
regulatory definition to define
“maintenance and servicing” in section
5101 of the DRA. We, however, also
proposed to apply our existing policy of
not covering certain routine
maintenance or periodic servicing of

purchased equipment, such as testing,
cleaning, regulating, changing filters,
and general inspection of beneficiary-
owned DME that can be done by the
beneficiary or caregiver, to beneficiary-
owned oxygen equipment and to
continue that policy for beneficiary-
owned capped rental equipment. As
specified in current program
instructions at section 110.2.B of
chapter 15 of the Medicare Benefit
Policy Manual (Pub 100-02), “the
owner [of the equipment] is expected to
perform such routine maintenance
rather than a retailer or some other
person who charges the beneficiary.”
We expect that the supplier, when
transferring title to the equipment to the
beneficiary, would also provide to the
beneficiary any operating manuals
published by the manufacturer which
describe the servicing an owner may
perform to properly maintain the
equipment. We also believe that these
owner manuals are commonly available
at the various manufacturer Web sites.
In addition, the Durable Medical
Equipment, Prosthetics, Orthotics and
Supplies (DMEPOS) supplier standards
at §424.57(c)(12) require suppliers to
provide the beneficiary with necessary
information and instructions on how to
use DME items safely and effectively.
We believe that after receiving this
information, and after becoming familiar
with the equipment during the 13 or 36
month rental period, the beneficiary
and/or caregiver should be very
knowledgeable regarding the routine
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maintenance required for the item. All
non-routine maintenance of beneficiary-
owned oxygen equipment and capped
rental items which would need to be
performed by authorized technicians
would be covered as reasonable and
necessary maintenance and servicing.
Examples of the types of maintenance
that would be covered are currently
listed in program instructions at section
110.2.B of chapter 15 of the Medicare
Benefit Policy Manual (Pub 100-02) and
include “breaking down sealed
components and performing tests which
require specialized testing equipment
not available to the beneficiary.”

We proposed that maintenance and
servicing of beneficiary-owned oxygen
equipment and capped rental items
would be reasonable and necessary if it
is non-routine maintenance and
servicing necessary to make the
equipment serviceable. Payment is
currently made under the Medicare
program for parts and labor associated
with repairing beneficiary-owned DME.
Medicare allowed payment amounts for
replacement parts are currently paid
based on the carrier’s individual
consideration of the item. With regard to
replacement parts for beneficiary-owned
oxygen equipment or capped rental
equipment, we proposed that the carrier
pay for the parts in a lump sum amount
based on its consideration of the cost of
the item, as is consistent with what our
carriers currently do when evaluating
maintenance and servicing claims for
other beneficiary-owned DME.
Currently, payment for labor is based on
15-minute increments in amounts that
are established by the carriers and
updated on an annual basis by the same
factor specified in section 1834(a)(14) of
the Act, which is used to update fee
schedule amounts for DME. We
proposed that the carriers use the same
fee for labor that is currently used in
paying for labor associated with
repairing, maintaining, and servicing
other beneficiary-owned DME, as we are
not aware of any past problems
associated with access to these services
paid at these rates. We believe that the
current methods and fees used by
carriers in paying for maintenance and
servicing of beneficiary-owned DME are
reasonable given that we are not aware
of any past problems associated with
access to these services paid at these
rates. In most cases, neither the
Medicare program nor the beneficiary
actually pays the full amount for
repairing or maintaining an item since
manufacturer warranties that cover all
or part of these costs are widespread.
For example, some manufacturers of
commonly used oxygen concentrators

offer full warranties that cover all parts
and labor for 5 years. Rules in
§414.210(f) regarding replacement of
DME that has been in continuous use for
the equipment’s reasonable useful
lifetime provide that the beneficiary can
elect to obtain replacement equipment
after the reasonable useful lifetime for
the equipment has expired. Therefore,
we believe that the beneficiary should
incur little, if any, expense for repair or
maintenance of necessary equipment in
cases where manufacturer warranties
exist that cover parts and labor
necessary to repair a new item during a
5-year period.

K. Payment for Replacement of
Beneficiary-Owned Oxygen Equipment,
Capped Rental Items, and Associated
Supplies and Accessories

Medicare has traditionally paid for
replacement beneficiary-owned DME
after the expiration of the equipment’s
useful lifetime (see §414.210(f) and
§414.229(g) of our regulations), and for
replacement supplies and accessories
used in conjunction with beneficiary-
owned DME when these supplies and
accessories are necessary for the
effective use of the DME (see §110.3 of
Chapter 15 of the Medicare Benefit
Policy Manual (pub. 100-02)). Examples
of supplies include drugs and
administration sets used with infusion
pumps. Examples of accessories include
masks and tubing used with respiratory
equipment. We proposed to apply these
policies to beneficiary-owned oxygen
equipment, as well as the supplies and
accessories used in conjunction with
this equipment, and to continue to
apply these policies to beneficiary-
owned capped rental items, as well as
the supplies and accessories used in
conjunction with these items.

Specifically, we proposed to update
§414.210(f) and § 414.229(g) of our
regulations to reflect that payment may
be made for the replacement of
beneficiary-owned oxygen equipment
and capped rental DME in cases where
the item is lost, stolen, or irreparably
damaged, or in cases where the item has
been in continuous use for its
reasonable useful lifetime. We proposed
that payment for the replacement be
made on a rental basis in accordance
with the payment rules in § 414.226 for
oxygen equipment and § 414.229 for
capped rental items. We also proposed
to revise §414.229 to reflect that these
proposed changes to the replacement
policy for beneficiary-owned capped
rental items only apply to those items
for which the first rental month occurs
on or after January 1, 2007 since the
DRA does not apply to capped rental
items for which the first rental month

occurs before January 1, 2006. The
current rules will remain in place for
capped rental items to which the DRA
does not apply.

We are aware that some manufacturer
warranties may cover replacement of
oxygen or capped rental equipment
within a certain time period after the
item is furnished. As was our policy
before the enactment of DRA (see
§110.2.C of Chapter 15 of the Medicare
Benefit Policy Manual (pub. 100-02)),
we proposed that Medicare not pay for
the replacement of beneficiary-owned
oxygen equipment or capped rental
items covered by a manufacturer’s or
supplier’s warranty. In cases where
equipment replacement is not covered
by a manufacturer’s or supplier’s
warranty, we proposed that the supplier
must still replace beneficiary-owned
oxygen equipment or beneficiary-owned
capped rental items at no cost to the
beneficiary or to the Medicare program
if: (1) The total accumulated costs, as
illustrated in the example below, to
repair the item after transfer of title to
the beneficiary exceed 60 percent of the
replacement cost; and (2) the item has
been in continuous use for less than its
reasonable useful lifetime, as
established in accordance with the
procedures set forth in proposed revised
§414.210(f). For example, a capped
rental item that can be replaced for
$1,000 (total of fee schedule payments
after 13 rental months) and for which
title has transferred to the beneficiary in
accordance with section
1834(a)(7)(A)(ii) of the Act can be used
to illustrate what we mean when we use
the term ““accumulated costs” above. In
this example, if Medicare has paid a
total of $500 for 3 repairs necessary to
make the item functional, and a fourth
repair costing $200 is needed in order
to make the item functional, the
accumulated costs for repair in this case
will equal $700, which exceeds $600 or
60 percent of the $1,000 cost to replace
the item. In this case, the supplier
would be required to furnish a
replacement item. The greater than 60
percent of cost threshold for
replacement is consistent with the
threshold repair costs that can result in
the replacement of prosthetics (artificial
limbs) in accordance with section
1834(h)(1)(G) of the Act. We believe this
threshold should apply to oxygen
equipment and capped rental items as
well, because artificial limbs, like these
items, are built to withstand repeated
use.

We proposed that the supplier be
responsible for the cost of the
replacement equipment because we
believe that the item in this case did not
last for the entire reasonable useful
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lifetime. After the beneficiary acquires
title to the item, the supplier that
transferred title would be responsible
for furnishing the replacement item. We
proposed this provision to safeguard the
beneficiary from receiving, and the
Medicare program from paying for,
substandard equipment, and to avoid
creating an incentive for suppliers to
increase the number of claims submitted
for repairs in an effort to recover
revenue lost as a result of DRA section
5101. We believe that this requirement
is not unreasonable since suppliers
should be furnishing items in good
working order and are otherwise bound
by regulations at § 424.57(c)(15) to
accept returns from beneficiaries of
substandard items. Exceptions to this
rule may be granted by CMS or the
carrier as appropriate (for example, the
supplier would not be responsible for
replacing an item in need of repair due
to beneficiary neglect or abuse).

L. Periods of Continuous Use

Rules that apply in determining a
period of continuous use for rental of
DME are found at § 414.230 of our
regulations. We proposed that these
rules would continue to apply in
implementing section 5101 of the DRA,
with one exception. The rules in
§414.230(f) provide that a new period of
continuous use begins for new or
additional equipment prescribed by a
physician and found to be medically
necessary, even if the new or additional
equipment is similar to the old
equipment.

Medicare payments for stationary and
portable oxygen and oxygen equipment
are currently modality neutral, which
means that the same payment amounts
apply to the different types of oxygen
equipment furnished to Medicare
beneficiaries. Since there is no
distinction made between oxygen
equipment modalities for payment
purposes under the Medicare program,
we do not believe that it is necessary or
appropriate to begin a new period of
continuous use when the beneficiary
changes from one oxygen equipment
modality to another. We proposed to
revise § 414.230(f) of our regulations to
designate the existing language in this
section as paragraph (f)(1) and to add a
new paragraph (f)(2) to reflect this
exception, effective for oxygen
equipment furnished on or after January
1, 2007. We also proposed to revise
§414.230(b) to incorporate section
5101(b)(2)(B) of the DRA, which
provides that for all beneficiaries
receiving oxygen equipment paid for
under section 1834(a) on December 31,
2005, the period of continuous use
begins on January 1, 2006.

M. Other Issues: Health Care
Information Transparency, Health
Information Technology, and Medicare
Payment Structures

Both Medicare’s payment structures
and the actual delivery of post acute
care have evolved significantly over the
past decade. Before the BBA, HHAs and
other post-acute settings such as
inpatient rehabilitation facilities (IRFs)
and skilled nursing facilities (SNFs)
were paid on the basis of cost. Since
that time, we have implemented various
legislative mandates that established
prospective payment systems in these
settings. The PPS methodologies used in
these settings rely on patient-level
clinical information to provide pricing,
support the provision of high quality
services, and encourage the efficient
delivery of care. CMS is exploring
refinements to the existing provider-
oriented “‘silos” to create a more
seamless system for payment and
delivery of post-acute care (PAC) under
Medicare. This new model could feature
more consistent payments for the same
type of care across different sites of
service, value based purchasing
incentives, and the collection of
uniform clinical assessment information
to support quality and discharge
planning functions.

CMS is considering a demonstration
to determine whether incentive
payments to HHAs impact
improvements in the quality of care of
Medicare beneficiaries.

Section 5008 of the Deficit Reduction
Act of 2005 (DRA) provides for a
demonstration on uniform assessment
and data collection across different sites
of service. This 3-year demonstration
project is to be established by January 1,
2008. We are in the early stages of
developing a standard, comprehensive
assessment instrument to be completed
at hospital discharge and ultimately
integrated with PAC assessments. The
demonstration will enable us to test the
usefulness of this instrument, and
analyze cost and outcomes across
different PAC sites. The lessons learned
from this demonstration will inform
efforts to improve the post-acute
payment systems.

We have evaluated the existing
assessment instruments that managed
care and other insurers use. These
instruments will form the basis of our
efforts to create a discharge assessment
tool that can serve to facilitate post-
hospital placement decisions; enhance
the safety and quality of care during
patient transfers through transmission of
core information to a receiving provider;
and provide baseline information for

longitudinal follow-up of health and
function.

In the April 25, 2006 Inpatient
Prospective Payment System proposed
rule (71 FR 23996), we discussed in
detail the Health Care Information
Transparency Initiative and our efforts
to promote effective use of Health
Information Technology (HIT) as a
means to help improve health care
quality and improve efficiency.
Specifically, with regard to the
transparency initiative, we discussed
several potential options for making
pricing and quality information
available to the public (71 FR 24120
through 24121). We solicited comments
on ways the Department can encourage
transparency in health care quality and
pricing whether through its leadership
on voluntary initiatives or through
regulatory requirements. We also sought
comments on the Department’s statutory
authority to impose such requirements.
In addition, we discussed the potential
for HIT to facilitate improvements in the
quality and efficiency of health care
services (71 FR 24100 through 24101).
We solicited comments on our statutory
authority to encourage the adoption and
use of HIT. The 2007 Budget states that
“the Administration supports the
adoption of Health Information
Technology (HIT) as a normal cost of
doing business to ensure patients
receive high quality care.” We also
sought comments on the appropriate
role of HIT in potential value-based
purchasing programs, beyond the
intrinsic incentives of a PPS to provide
efficient care, encourage the avoidance
of unnecessary costs, and increase
quality of care. In addition, we sought
comments on promotion of the use of
effective HIT and how CMS can
encourage its use in HHAs.

We intend to consider both the health
care information transparency initiative
and the use of HIT as we refine and
update all Medicare payment systems.
Therefore, we sought comments on
these initiatives as applied to the HH
PPS in the August 3, 2006 proposed
rule, including the Department’s
statutory authority to impose any such
requirements. We stated that we may
address these initiatives in the final HH
PPS rule. For example, a HIT proposal
could include adding a requirement that
HHAs use HIT that is compliant with
and certified by the Certification
Commission for Health Information
Technology (CCHIT) in the areas in
which the technology is available. As
noted previously, the CMS Home Health
Compare Web site contains home health
quality information. We note that we are
in the process of seeking input on these
initiatives in various proposed Medicare
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payment rules being issued this year. In
particular, we intend to consider both
the health care information initiative
and the use of HIT as we refine and
update all Medicare payment systems.

III. Analysis of and Responses to Public
Comments

We received approximately 106
comments on the August 3, 2006
proposed rule.

General

Comment: Several commenters raised
concerns about combining several
unrelated matters into a single public
notice. The commenters believed the
style to be confusing and counter to
CMS'’ initiatives for better public
communication.

Response: We recognize the
commenters concern and note that we
make every attempt to provide sufficient
information in the Federal Register
document to clearly and specifically
state the contents of the Federal
Register document. We note that we
targeted a similarly situated audience in
that suppliers of oxygen equipment,
DME suppliers, and HHAs all provide
services in the post-acute care setting.

Comment: Several commenters
requested that telehealth services be
directly funded. These commenters
believe that utilization of telehealth
services would save Medicare money by
reducing hospitalization and decreasing
the use of multiple medical services.

Response: Telehealth services are not
a recognized visit or service under the
HH PPS. Specifically, in section
1895(e)(1)(B) of the Act,
telecommunications services are not
considered a home health visit for the
purposes of eligibility or payment under
this title.

Comment: A commenter stated that
CMS should indefinitely retain the 5
percent rural add-on. Other commenters
recognized that it would take
congressional action to extend the 5
percent rural add-on for rural providers.
Nonetheless, these commenters
supported an extension of the rural add-
on period. In addition, commenters
recommended that CMS examine the
differences between the cost of
providing home health services in a
rural setting and those costs of
providing home health services in an
urban area.

Response: The rural add-on was a
temporary add-on established by the
DRA. Specifically, section 5201 of the
DRA required, for home health services
furnished in a rural area with respect to
episodes and visits beginning on or after
January 1, 2006 and before January 1,
2007, that we increase by 5 percent the

payment amount that otherwise would
be made for the services. The statute
does not provide for a continuation of
the rural add-on. We will continue to
monitor the HH PPS to help ensure that
home health providers continue to
receive appropriate reimbursement for
the services they provide.

Market Basket

Comment: Several commenters
believe that the proposed market basket
update falls short of increased costs in
the delivery of home health services.
Specifically, they state that labor costs
have risen significantly with the
continuing shortage of nursing and
therapy staff, transportation costs
skyrocketed in 2005-2006 at a rate far
greater than the estimated 2.2 percent
that was set out in the 2006 rate setting
rule, technology costs, and costs
associated with regulatory compliance
have grown. Some of these commenters
believe the problem with the estimated
market basket increase appears to stem
from two weaknesses in the calculation
formula: The use of FY 2000 cost reports
and the accuracy of the projection.
These commenters believe the FY 2000
cost reports are inaccurate because they
only contained a portion of the
operational changes that have occurred
since the onset of the prospective
payment system.

Response: The home health market
basket is a fixed-weight Laspeyres-type
price index, which measures the average
change in the price of goods and
services purchased by HHAs in
providing an efficient level of home
health care services. Furthermore, the
projected estimated HH market basket
has been fairly consistent with the
actual market basket determination.
Since the inception of the PPS in FY
2001 including years through CY 2005,
the forecasted average annual increase
of the home health market basket has
been 3.3 percent while the actual
average annual increase of the home
health market basket has been 3.2
percent.

With respect to the use of the FY 2000
cost reports, they represent the most
recent and complete cost reports
available at the time of the most recent
rebasing of the home health market
basket presented in the CY 2005
proposed rule. Our recent analysis of
Medicare cost report data for 2001
through 2003 shows very similar cost
weights, including those associated with
compensation, to the FY 2000 based
market basket. Therefore, we believe the
use of the FY 2000 cost reports continue
to accurately reflect a proxy of home
health weights.

We further note that for the final rule,
we are using the 2006 3rd quarter
forecast with historical data through
2006, 2nd quarter, which results in a
forecast for the home health market
basket for CY 2007 of 3.3 percent. This
projection includes a higher forecast for
the CPI for private transportation (2.2
percent) and higher forecast for the
price of compensation (3.5 percent)
compared to the forecast in the
proposed rule of 0.3 percent and 3.4
percent, respectively.

Comment: One commenter suggested
that CMS move away from using the CPI
for private transportation to proxy price
changes associated with transportation
costs and substitute it with a more
accurate reflection of home health care
transportation experience.

Response: We believe the CPI for
private transportation is an accurate
proxy for the price changes associated
with home health care agencies’
transportation costs. This CPI measures
the price changes of new and used
motor vehicles, motor fuels, motor
vehicle parts and equipment,
maintenance and repair, and insurance
costs. We believe that home health
agencies incur all of these transportation
costs.

Comment: One commenter suggested
that the market basket weights assigned
to each input should be re-examined
every 2 years using cost report data that
are less than 2 years old. The
commenter also suggests that the
validity of the weights should be
periodically tested using audited cost
report data.

Response: We rebase the home health
market basket on a periodic basis. When
we rebase a market basket, we examine
the costs for each year since the most
recent rebasing. In general, cost weights
remain stable from year to year and
become less so over a longer time
period, such as 5 or more years.
Additionally, we always use the most
recent and complete cost report data at
the time of rebasing. For the CY 2005
proposed rule, the most recent and
complete cost report data available was
for the year 2000. We are also confident
in the validity of the Medicare cost
report data received by the industry.
Thus, we believe a formal audit is not
required. However, as part of the
standard rebasing methodology in
calculating the cost report weights, we
trim the data to remove the impact of
outliers.

Comment: One commenter
recommended that the shortfalls in
annual cost increase projections be
added to succeeding year inflation
updates. The commenter stated, for
example, the under-projection in
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transportation cost increases in 2006
should be reflected in 2007 and 2008.

Response: We believe that the
accuracy of the market basket updates
has been reasonable, as evidenced by
the last several years which contained
average forecasted updates of 3.3
percent while actual average annual
increase of the home health market
basket has been 3.2 percent.

Comment: One commenter suggested
that projections should be thoroughly
evaluated and validated. The
commenter is aware that CMS uses a
proprietary system, Global Insights, Inc.
(GII), in determining its projections and
believes this system should be
examined by a CMS Technical Expert
Panel in the immediate future.

Response: Gl is an independent firm
that forecasts price proxies and other
economic indicators. We believe that
the projections we use are unbiased and
consistent across all GII customers, both
private and government. Moreover, we
continue to work closely with GII to
continually monitor the reasonableness
of its projections.

Comment: Other commenters
expressed support for a market basket
update of 3.1 percent and a 15 percent
adjustment to the standardized rates for
dually eligible beneficiaries.

Response: We appreciate the support
for the proposed market basket increase.
Section 1895(b)(3)(B) of the Act requires
the unadjusted national rate for CY 2007
to be increased by the applicable home
health market basket index amount. The
home health market basket for CY 2007
is forecasted to be 3.3 percent. We do
not, however, have the statutory
authority to establish a 15 percent
adjustment to the standardized rates for
dually eligible beneficiaries.

Comment: One commenter stated that
home care providers should receive
their full Medicare market basket update
for 2007 and each subsequent year.

Response: HHAs will receive
payments based on a full market basket
update for services provided to
Medicare beneficiaries for CY 2007 and
subsequent years as provided at section
1895(b)(3)(B)(v) of the Act, subject to
submitting the required quality
measures and other possible legislative
mandates.

Quality/Pay for Reporting

Comment: A commenter
recommended that CMS make the
penalty for not submitting the required
quality data budget neutral and thus
increase the national standardized
episode amount. This would provide a
small reward for the majority of
agencies that already comply with the
data submission requirement.

Response: Section 1895(b)(3)(B)(V)(I)
of the Act, added by section 5201(c)(2)
of the DRA, stipulates that the market
basket percentage increase be reduced
by 2 percentage points for HHAs who
fail to submit required data. The statute
does not provide that the reduction in
the market basket percentage increase be
budget neutral.

Comment: Several commenters
supported CMS’ proposed and
continued use of the OASIS instrument
and reporting infrastructure in response
to the DRA requirements.

Response: We appreciate the
commenters’ support for this decision.
One of our goals is to allow HHAs to
fulfill the DRA’s quality data reporting
requirements in the most efficient and
least burdensome way possible.

Comment: Several commenters
believe that CMS needs to continue to
refine and enhance the OASIS
assessment instrument and associated
quality measures.

Response: As we stated previously,
we intend to refine the current OASIS
instrument and associated quality
measures. We will also continue
improving the assessment instrument’s
accuracy in reflecting both the health
status and improvements in condition of
our beneficiaries.

Comment: Several commenters
confused the various HH Conditions of
Participation requirements, that is, the
completion, completeness, and accuracy
of the OASIS assessment, with the
reporting requirements established by
the DRA.

Response: The proposed rule dealt
solely with the requirements of section
5201(c)(2) of the DRA to specify the
health quality data needed for quality
measurements under the HH PPS. To
meet the requirements established in the
DRA, we proposed to rely on the data
submitted by home health providers
through the OASIS instrument. The
regulations surrounding completion,
completeness, timeliness or other rules
associated with the OASIS were not
affected by the HH PPS proposed rule.

Comment: A few commenters were
concerned that the reporting timeframe
established in the proposed rule is over
before publication of the final rule. The
commenters noted that prior
notification of payment penalties
associated with the DRA quality
measures requirement could not be
known before the reporting period
commenced.

Response: We acknowledge the
commenters’ concern, but we believe
our proposed approach adequately
addresses these issues. Section
5201(c)(2) of the DRA amends the Act
to such that “‘each home health agency

shall submit to the Secretary such data
that the Secretary determines are
appropriate for the measurement of
health care quality. Such data shall be
submitted in a form and manner, and at
a time, specified by the Secretary.” In
considering how to best implement this
provision while still obtaining the
needed quality measures, our approach
was to use processes and mechanisms
that were already in place and
functioning, as the most efficient and
appropriate way to meet the statutory
requirements. Using historical data to
determine the prospective update is
similar to the methodology used for
hospital pay for reporting. In this
manner, by utilizing an existing system,
we were able to provide the least
burdensome measures on the providers,
and would penalize only those
providers who were not otherwise
meeting the OASIS submission
requirement under the home health
Conditions of Participation.

Comment: One commenter supported
CMS'’ initiative to refine the home
health quality measures and to
complement those measures with health
information technology. This
commenter stated that the proper use of
new quality measures in certain areas
coupled with the appropriate use of
health information technology will help
to promote quality care, efficiency, save
Federal dollars, and satisfy the needs of
our beneficiaries.

Response: We appreciate the
commenter’s support and will continue
to pursue using health information
technology to further the goals of
providing appropriate payments for
quality services under the HH PPS.

Outlier Payments and Fixed Dollar Loss
Ratio

Comment: A commenter expressed
concerns with CMS’ proposal to update
the fixed dollar loss ratio in the final
rule if current data become available.
The commenter believes that CMS has
an obligation to modify PPS outlier
criteria each year until the 5 percent set
aside is realized. Commenters urged
CMS to ensure that data is available
before the final rule is published. The
commenter recommended that CMS
provide an opportunity for review and
comment before implementation of any
change that reduces the likely number
of episodes qualifying for outlier
payments. Another commenter urged
CMS to retain or increase the current
outlier payment structure.

Response: Section 1895(b)(5) of the
Act states that the ““Secretary may
provide for an addition or adjustment to
the payment amount otherwise made in
the case of outliers * * * [t]he total
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amount * * * may not exceed 5 percent
of the total payments projected or
estimated to be made based on the” HH
PPS. The statute makes clear that to the
extent the Secretary chooses to provide
for an outlier adjustment in HH PPS,
such adjustment may not be more than
5 percent of the projected or estimated
HH PPS payments. The statute does not
provide for an outlier adjustment of 5
percent.

At the time of publication of the
August 3, 2006 proposed rule, we did
not have more recent data, but noted
that we may update the FDL ratio for CY
2007 depending on the availability of
more recent data. We stated that
depending on the availability of more
recent data at the time of publication of
the HH PPS final rule for CY 2007, we
may, if necessary, implement an update
to the FDL ratio for the CY 2007 update
to the HH PPS rates. Subsequent to the
publication of the August 3, 2006
proposed rule, we have now obtained
more recent data, that is, CY 2005 home
health claims data. Accordingly, for this
final rule, we have used the same
methodology and performed analysis
using the CY 2005 data to update the
FDL ratio for CY 2007. For CY 2007, we
are not only retaining the current outlier
payment structure but also increasing
the FDL ratio to allow more episodes to
qualify for outlier payments. This new
FDL ratio is 0.67.

Home Health Wage Index

Comment: Several commenters
expressed serious concerns about the
use of the pre-floor, pre-reclassified
hospital wage index for adjusting for
geographic variation in wages. These
commenters believe that CMS has the
regulatory authority to take immediate
steps to implement a wage index that
secures a reasonable level of parity with
hospitals in the geographic areas served
by HHAs. Specific recommendations
include applying the State-specific rural
floor to all urban areas and
implementing a reclassification value
proxy for HHAs operating in areas
where hospitals have been reclassified.
Commenters also made
recommendations that CMS consider a
wholesale revision and reform of the
home health wage index.

Response: These commenters are
referring to the rural floor and
geographic reclassification applicable to
hospital payments. The rural floor
provision is provided at section 4410 of
Public Law 105-33 and is specific to
hospitals. The reclassification provision
provided at section 1886(d)(10) of the
Act is also specific to hospitals. Because
these floors and reclassifications apply
only to hospitals, and not to HHAs, we

believe the use of the most recent
available pre-floor and pre-reclassified
hospital wage index data results in the
appropriate adjustment to the labor
portion of home health costs as required
at 1895(b)(4)(C). As to the revision and
reform of the home health wage index,
we further note that CMS has, along
with the industry, explored the
feasibility of developing a home health
specific wage index. Because of the
volatility of the home health wage data
and the significant amount of resources
that would be required to improve the
quality of those data, we do not expect
to propose a home health specific wage
index until we can demonstrate that a
home health specific wage index would
be more reflective of the wages and
salaries paid in a specific area, that it
would significantly improve our ability
to determine payment for HHAs, and
that we can justify the resources
required to collect the data, as well as
the increased burden on providers.

Comment: One commenter was
concerned about the wage index for
CBSA 12940 “East Baton Rouge,
Ascension, Livingston, West Baton
Rouge, Louisiana.” The commenter
stated that the proposed “wage index
reflects a decrease from .8593 in CY
2006 to .8099 in CY 2007, a decrease of
nearly 6%.” The commenter believes
this must be the result of an error and
that this wage index should be reviewed
for accuracy.

Response: First, the wage index that is
applied to payments for services
furnished to home health patients in CY
2006 in CBSA 12940 is not 0.8593. In
CY 2006, we apply a transition wage
index of either 0.7967 or 0.8618
(depending on the State and county
code where the beneficiary resides) to
payments for home health services
provided in CBSA 12940. This is clearly
noted in Addendum A of the CY 2006
HH PPS final rule (70 FR 68161). The
wage index value of 0.8593 would have
been applied to payments for home
health services rendered in CBSA 12940
had we not implemented a transition
policy for CY 2006. As noted in the CY
2006 final rule (70 FR 68138), we
implemented a transition policy based
on the concern about the potential
negative financial impact of moving to
a CBSA-based wage index. The final
wage index value for CBSA 12940 will
be 0.8084 for CY 2007.

Second, the change in the wage index
value for CBSA 12940 is also due in part
to the inclusion of wage data from the
following counties: East and West
Feliciana Counties, Iberville County,
Pointe Coupee County, and St. Helena
County. These five counties were
previously classified as rural. However,

under the CBSA designations, which we
implemented beginning in CY 2006,
they are now part of CBSA 12940.

We further note that we employ
processes to review the accuracy of the
wage index. The home health wage
index is derived from the pre-floor, pre-
reclassified hospital wage index which
is calculated based on cost report data
from hospitals paid under the hospital
inpatient prospective payment system
(IPPS). All IPPS hospitals must
complete the wage index survey
(Worksheet S—3, Parts II and III) as part
of their Medicare cost reports. Cost
reports will be rejected if Worksheet S—
3 is not completed. Additionally,
intermediaries perform desk reviews on
all hospitals’ Worksheet S—3 wage data,
and we run edits on the wage data to
further ensure the accuracy and validity
of the wage data. In addition, HHAs
have the opportunity to submit
comments on the hospital wage index
data during the annual IPPS rulemaking
period. Therefore, we believe our review
processes result in an accurate reflection
of the applicable wages for the areas
given.

Comment: A commenter expressed
concern because implementation of a
CBSA-based wage index places Lake
County, Illinois in the same CBSA as
Racine, Wisconsin rather than in the
CBSA-based wage index that includes
Chicago. The commenter states that
Lake County, Illinois draws from the
same employment pool as does the
Chicago metro area. The commenter
further states that this situation requires
dual licensure in order for HHAs in
Illinois to hire nurses from Wisconsin.

Response: Lake County, Illinois is not
included in the same CBSA with
Racine, Wisconsin. Racine County is in
CBSA 39540 and has a CY 2007 wage
index of 0.9356. Lake County, Illinois is
included with Kenosha County,
Wisconsin in CBSA 29404. Lake County
and Kenosha County are adjacent
counties in the States of Illinois and
Wisconsin, respectively. The CY 2007
wage index for CBSA 29404 is 1.0570.
OMB considers Lake County and
Kenosha County to be part of the same
Metropolitan Division. OMB defines a
“metropolitan division” as ‘“‘a county or
group of counties within a core-based
statistical area that contains a core with
a population of at least 2.5 million. A
metropolitan division consists of one or
more main counties that represent an
employment center or centers, plus
adjacent counties associated with the
main county or counties through
commuting ties.” This information is
available at the following Web address:
http://www.whitehouse.gov/omb/
bulletins/b03-04.html. We believe that
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the OMB geographic designations
generally reflect the general labor
market.

State participation in the Nurse
Licensure Compact alleviates the need
for nurses to be licensed in multiple
states. The state of Wisconsin
participates in the Nurse Licensure
Compact but Illinois does not. Illinois’
participation in the Nurse Licensure
Compact would alleviate the need for
nurses to be licensed in both states.

Comment: Other commenters had
issues with the decreases in wage index
that they will experience in the move to
a full CBSA-based wage index in CY
2007.

Response: We appreciate the detailed
concerns sent by the commenters
regarding the impact of the wage index
update for their specific areas. We note
that there will always be some areas that
experience an increase in wage index
values while others experience a
decrease in wage index values.
Variability in wage index values occurs
each year as wage index values fluctuate
from year to year based on the changes
to the hospital wage data. As a result,
wage index values within the system
increase or decrease. We are aware of
the changes to wage index values may
be due in part to the adoption of the
revised OMB designations, and in light
of these concerns, we provided a one-
year transition period for CY 2006. As
to the appropriateness of what CBSA a
particular area has been designated into,
CBSA designations are determined by
the Office of Management and Budget
(OMB). We continue to believe that
OMB’s CBSA designations reflect the
most recent available geographic
classifications and are a reasonable and
appropriate way to define geographic
areas for purposes of determining wage
index values.

Comment: One commenter
recommended that CMS apply a
transition policy that would phase in
large and unexpected wage index
reductions over a two-year period,
similar to the transition CMS applied for
the IPPS conversion to CBSAs.

Response: As noted previously, we
implemented a one-year transition
policy as a means to gradually introduce
the changes and impact of a CBSA-
based wage index to the HH PPS. We
believe that the transitional one-year
period was appropriate and do not agree
that a longer transition period is
necessary or appropriate. We again note
that fluctuations in each wage index
would be expected even if we did not
adopt the revised OMB designations.

Comment: Commenters raised
concerns with CMS’ proposal to
continue to use the CY 2005 rural wage

index for areas where there is no rural
hospital data to compute a wage index.

Commenters also raised concerns
with the alternative methodology that
we discussed, that is, basing the
imputed rural wage index on data from
the state’s Census Division. Commenters
believe that this type of situation
highlights the need to move away from
using pre-floor, pre-reclassified hospital
wage data for the home health wage
index. Commenters recommended a
number of alternative methodologies for
imputing a wage index value for areas
where there are no rural hospital data to
compute a wage index value. The
commenters all believe that an imputed
proxy should be reflective of the most
local data available. Almost all of these
comments specifically refer to the wage
index for rural Massachusetts.

Response: As noted above, several
commenters recommended alternative
methodologies for imputing a rural wage
index. One recommended alternative
was to use CAH data to impute a wage
index for rural Massachusetts. However,
CAHs are not required to submit the
cost reporting worksheets that we use to
compute the hospital wage index.
Requiring CAHs to do so would impose
an additional data collection burden on
them. Additionally, those data would
then need to be collected and audited.
Therefore, we believe this option would
be unduly burdensome and inefficient.

Another alternative that was
recommended was to use the rural wage
index from the single state closest to the
Massachusetts rural area. Rhode Island
is the closest State to the Massachusetts
rural area, but Rhode Island has no rural
areas. The commenter acknowledged
this and proposed using the wage index
for Connecticut. We do not believe that
using the rural wage index from the
closest State is appropriate because this
methodology is not easy to apply to
other states where this situation could
arise.

Another alternative that was
recommended was to use the same
methodology that we use to calculate an
“imputed rural floor” for PPS hospitals
with no rural areas (69 FR 49111). This
methodology compares the three States
that lack rural hospital wage data
(Rhode Island, New Jersey, and
Massachusetts) to those three States as
a class. As the commenter recognized,
this approach does not match the
criterion for using rural data. The
commenter also recognized that since it
uses data from hospitals in New Jersey,
it does not meet the criterion of using
the most local data available. We agree
with the commenter that this is not the
optimum alternative for imputing a
rural wage index for the HH PPS.

A fourth alternative that was
recommended was to use the average
wage index from contiguous CBSAs as
an acceptable proxy for a rural wage
index.

A fifth alternative that was suggested
was to use BLS wage data to derive a
ratio of rural wages to wages in an urban
MSA within the State. That ratio could
then be multiplied by the wage index
from the urban MSA to derive an
estimated wage index for the rural area.
We do not believe that using the BLS
data to impute a rural wage index is the
best alternative as it does not meet our
criterion of using pre-floor, pre-
reclassified hospital data. Also, using
the BLS wage data would require a
determination as to which health sector
occupations to consider. This
alternative methodology would also not
weight the occupations appropriately. In
contrast, the pre-floor, pre-reclassified
hospital wage data encompasses wages
and hours, that is, actual utilization per
occupation.

Using OMB’s geographic classification
system, the entire rural Massachusetts
area, consists of Dukes and Nantucket
Counties. Both of these counties are
islands. This creates a unique set of
circumstances to consider.

As we stated in the August 3, 2006
proposed rule, we also believe that an
imputed proxy should (1) use pre-floor,
pre-reclassified hospital data, (2) use
rural wage data, (3) be easy to evaluate,
and (4) be easily updatable from year-to-
year. After a thorough review of the
comments received and a further review
of the needs and concerns inherent in
this situation, we agree with the
commenters that an additional criterion
should be added, that is, that the most
“local” data available should be used to
impute a rural wage index. We have re-
evaluated our proposed method of
imputing a rural wage index, (that is,
using the CY 2005 wage index) and have
decided that a more appropriate proxy
is needed. Although our proposed
methodology uses local, rural pre-floor,
pre-reclassified hospital wage data, this
method is not updateable from year-to-
year. In addition, we now believe that
the alternative methodology noted in
the August 3, 2006 proposed rule (that
is, using an average of the wage indexes
in the Census Division) is not optimal
because although it uses pre-floor, pre-
reclassified hospital wage data from
rural areas, it does not use the most
local data available.

We believe that the alternative
methodology of using the wage index
from contiguous CBSAs best meets our
criteria for imputing a rural wage index
and represents an appropriate wage
index proxy for rural areas without
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hospital wage data. While it does not
use rural data, it does use pre-floor, pre-
reclassified hospital wage data, it is easy
to evaluate, it is updateable from year to
year, and it uses the most local data
available. Therefore, we are revising our
methodology for imputing a wage index
for rural areas without hospital wage
data. We will use the average wage
index from all CBSAs that are
contiguous to that rural area if the rural
area does not have rural hospital wage
data.

In determining an imputed rural wage
index, we interpret “‘contiguous” as
sharing a border. In the case of
Massachusetts, the entire rural area
consists of Dukes and Nantucket
Counties. We determined that the
borders of Dukes and Nantucket
Counties are “contiguous” with
Barnstable and Bristol Counties. The
wage indexes for Barnstable (1.2539)
and Bristol (1.0783) are averaged
resulting in an imputed rural wage
index of 1.1661 for rural Massachusetts
for CY 2007. While we believe that this
policy could be readily applied to other
rural areas that lack hospital wage data
(possibly due to hospitals converting to
a different provider type (such as a
CAH) that does not submit the
appropriate wage data), should a similar
situation arise in the future, we may re-
examine this policy.

However, we do not believe that this
final policy is appropriate for Puerto
Rico. As noted in the August 3, 2006
proposed rule, there are sufficient
economic differences between the
hospitals in the United States and those
in Puerto Rico, including the fact that
hospitals in Puerto Rico are paid on
blended Federal/Commonwealth-
specific rates that a separate distinct
policy for Puerto Rico is necessary.
Consequently, any alternative
methodology for imputing a wage index
for rural Puerto Rico would need to take
into account those differences. Our
policy of imputing a rural wage index
based on the wage index(es) of CBSAs
contiguous to that rural area does not
recognize the unique circumstances of
Puerto Rico. We received neither
comments on our proposed approach to
impute a wage index for rural areas in
Puerto Rico nor any alternative
suggestions. While we have not yet
identified an alternative methodology
for imputing a wage index for rural
Puerto Rico, we will continue to
evaluate the feasibility of using existing
hospital wage data and, possibly, wage
data from other sources.

Accordingly, we will continue to use
the most recent wage index previously
available for Puerto Rico, that is, the
wage index from 2004, which is 0.4047.

Health Care Information Transparency
and Health Information Technology

Comment: One commenter addressed
our discussion of health care
information transparency and health
information technology. The commenter
disagreed with our implication that
public comment was previously
solicited from the home health
community via the 2006 IPPS proposed
rule published on August 25, 2006.
However, the commenter is pleased that
CMS has initiated a public dialogue in
this area. The commenter suggests that
CMS conduct a technology inventory in
home health services to determine
utilization and perceived roadblocks to
expanded utilization. The commenter
also believes that any such mandate
must be accompanied by adjustments in
payments. Additional commenters
raised concerns about the potential
impact of health information
technology. Commenters do not believe
that CMS has sufficiently supported the
significant investments agencies have
had to make in the past several years to
establish and maintain HIT capabilities.
Commenter concerns focused on the
potential financial impact on providers
who have invested significantly in HIT.
Commenters believe that HIT requires a
shared investment between providers
and purchasers of care, to include CMS.

Response: As explained in the
proposed rule, we intend to consider
both the health care information
transparency initiative and the use of
HIT as we refine and update all
Medicare payment systems. As
previously stated, the 2007 Budget
states that “the Administration supports
the adoption of health information
technology (HIT) as a normal cost of
doing business to ensure patients
receive high quality care.” We are not
including specific recommendations in
this final rule. However, we appreciate
the input and recommendations
provided in the use of HIT and welcome
further comments on this important
topic from HHAs.

Comment: One commenter stated that
the public does not understand how
Medicare’s HH PPS works. The
commenter believes that a prospective
system is a ““soft” reimbursement
methodology, as payment rates have
little relationship to home health
pricing noting that in some instances
the HH PPS payment far exceeds
charges and in other instances the
payment falls short of charges.

Response: We are actively pursuing
the goal of price and quality
transparency generally in the health
care system. We have already released
payment information on inpatient

services and ambulatory surgical centers
and are considering how to do so in
other care settings. We agree that any
pricing information released publicly
should be clearly understood by the
public, both consumers and patients.
We recognize that Medicare payment for
home health services captures a wide
variety of costs and that payment rates
may not always exactly match the costs
for specific patients. However, as a
prospective payment system, HH PPS
payments estimate the average cost of
providing services and are designed to
recognize the higher costs associated
with care for more severely ill patients.
As such, the information could be of
great interest to individual patients and
the general public when they consider
treatment options. It may also be
important for patients and their families
to understand what services the
payment covers, to assist in planning for
their health care needs.

The price of home health care is also
an important component of price
information in broader episodes of care.
For example, a patient hospitalized with
congestive heart failure may have a
variety of post-acute care options,
including being discharged home
without home health services. The
ability to identify the cost of different
services, including home health, in a
total episode of care allows patients,
providers, and the Medicare program to
be better educated about the value of
different mixes of services. This type of
analysis, including knowing the price of
home health services, could provide
valuable data such as re-admission
information and indicating the value of
specific care sites to patients.

We are not including specific
recommendations in this final rule.
However, we will continue to identify
price and quality information that could
be publicly released to help inform
patient and consumer health care
decisions and encourage higher value
health care. We welcome further
comments on this important topic from
HHAs.

Consolidated Billing and Supply Issues

Comment: One commenter requested
that CMS exclude HCPCS Code A7043
(vacuum drainage bottle and tubing for
use with implanted catheter) from the
HH PPS. The commenter believes that
the regulations authorize CMS to
exclude prosthetic devices and items
related to prosthetic devices that are
covered under Part B from the HH PPS.
The commenter stated that the Pleurx
pleural catheter and vacuum drainage
bottle meet the definition of a prosthetic
device because they replace the
malfunctioning pleura by artificially
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draining the pleura. Additionally, the
commenter believes that the HH PPS
rates do not adequately compensate
HHASs when they care for beneficiaries
requiring the Pleurx pleural catheter
and vacuum drainage bottle.

Response: We addressed consolidated
billing requirements in the Final Rule
for the HH PPS published on July 3,
2000 (65 FR 41139). Medical supplies
are a covered home health service and
are bundled into the payment rate under
the HH PPS. Section 1861(m)(5)
specifically includes catheters and
catheter supplies as a covered home
health service. Therefore, vacuum
drainage bottles and tubing for use with
an implanted catheter are bundled
medical supplies while the patient is
under a home health episode of care.

Moreover, as we have consistently
noted in responding to comments, the
statute does not provide for an
exception or carve-out of medical
supplies from the PPS rate for patients
under a plan of care under the HH PPS.
The costs of all such supplies are
included in the HH PPS rate (see 65 FR
41139).

We disagree with the commenter that
the HH PPS rates do not adequately
compensate HHAs when they care for
beneficiaries requiring vacuum drainage
bottles and tubing for use with the
implanted catheter because this medical
supply was included within the original
list of 199 non-routine medical codes
subject to home health consolidated
billing effective October 1, 2000. While
the HCPCS code for vacuum drainage
bottles has changed, the cost of vacuum
drainage bottles was included in the
original case-mix weights used to
determine the HH PPS rates (65 FR
41138).

Comment: Several commenters raised
concerns about being unable to obtain
the same brand of single-use urinary
catheter from their HHA that they
received directly from a DMEPOS
supplier prior to receiving home health.
These commenters believed that
excluding HCPCS code A4353, which
includes single-use catheters, would
allow them to receive their catheters
directly from the DMEPOS supplier. A
number of commenters also request that
HHAs be allowed to omit a patient’s
chronic urinary condition from the
patient’s specific home health plan of
care which they say will allow the
patient to continue to obtain the same
name brand of single-use catheter they
were using prior to receiving home
health.

Response: As noted above, medical
supplies are bundled into the HH PPS
payment rate and cannot be excluded
from that rate. As to this specific item

under HCPCS code A4353, that item is
considered to be a medical supply and
accordingly bundled into the HH PPS
payment rate.

We remind the commenters that if
they believe that a product is not
adequately described in the existing
HCPCS Level II code set, they may
submit an application to CMS to revise
the code set, using the format and
guidance provided on CMS’ HCPCS
Web site at www.cms.hhs.gov/
medhcpcsgeninfo.

We note that under consolidated
billing, the billing for those medical
supplies is the responsibility of the
HHA. If the patient’s physician
determines that a particular feature of a
given supply is medically necessary for
the patient, the physician may specify
the designated feature in the physician’s
order for the supply and in the plan of
care. If the HHA determines that there
exists an appropriate substitute for the
supply ordered by the physician, it may
provide that patient with the
appropriate substitute supply. If the
home health patient does not agree with
the HHA that the substitute supply is
appropriate, the patient should contact
us through the Medicare Hotline at 1—
800-MEDICARE (1-800-633—4227).
This toll-free helpline is available 24
hours a day, 7 days a week to answer
questions. Beneficiaries can speak to a
customer service representative in
English or Spanish. TTY users should
call 1-877-486-2048.

We disagree with the request that a
HHA omit a medical condition from a
plan of care in order to allow the patient
to obtain desired medical supplies
outside of the plan of care. The
regulations at 42 CFR 484.18 require
that the plan of care covers all pertinent
diagnoses, including types of services
and equipment required. In addition to
calling 1-800-MEDICARE, if the home
health patient believes that she is not
receiving the necessary Medicare
covered supplies, she may call the
Regional Home Health Intermediary
(RHHI) or CMS regional office. Under
the Contacts section of our Web site at
http://www.cms.hhs.gov/center/hha.asp
we provide information on how to
contact the RHHIs and CMS regional
offices.

HH PPS Refinements

Comment: One commenter urged
CMS to undertake a review of the HH
PPS and make appropriate adjustments
to the case-mix weights before 2008.
Another commenter requested that there
be a review of LUPA rates, and to
subsequently increase the LUPA rates to
ensure that they cover the costs of
providing care to those patients. One

commenter recommended that an “add-
on” to the HH PPS payment be made for
dually eligible beneficiaries in order to
recognize the added costs incurred by
such patients. The same commenter also
believes that the costs associated with
wound care are not adequately paid for
in the current case-mix system.

Response: Our ongoing research
agenda on the HH PPS refinements
encompasses review of case-mix
adjustment and other payment
adjustment provisions under the HH
PPS. Our continuing work also includes
review of overall system performance to
the extent data permit analysis of this
topic. We intend to address certain
aspects of the HH PPS, which could
include LUPA rates, when we initiate a
refinement regulation. We also note it is
common with new payment systems for
providers to go through a period of
adaptation. The adaptation process
influences the data we use to study
refinements, and those data lag by up to
a year from the time a service is
rendered to when the claim is submitted
and processed into a standard analytical
file. Our study results will be more
effective and provide a better basis for
policy proposals when the data used in
the studies reflect the “end point” of the
adaptation period. Assuming that the
necessary data files will become
complete, we believe that the end point
of the adaptation period will allow us to
pursue a refinement rule in the near
future.

Comment: A commenter
recommended that CMS establish a
home health technical advisory group to
regularly review and update the
multitude of component parts of the HH
PPS reimbursement methodology.

Response: We appreciate the
comment; however, we do not believe
such a group is necessary at this time.
We have always received input from the
industry on various aspects of our
Medicare payment systems, and we
anticipate this practice will continue
into the future. Additionally, for the
past few years, we have conducted
“open-door” forums to provide the
public with an opportunity to provide
input and comment on the HH PPS and
related issues. Finally, as part of
ongoing refinement research, a technical
expert panel (TEP) addressed the
various aspects of the HH PPS for
possible refinements to the system. We
strongly believe that specific
refinements to the HH PPS, if
appropriate, should be addressed in a
single refinement regulation. In doing
so, the causes and effects that any
particular refinement would have on the
rest of the system could be taken into
effect, eliminating the risk of
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implementing any one refinement in a
vacuum and resulting in a complete and
responsible refinement to the system.

Classes of Oxygen and Oxygen
Equipment

Statutory Authority

Comment: One commenter asserted
that the statute does not give authority
for CMS to create new classes for these
items and that payments must be made
at the rate set by statute.

Response: We disagree. Section
1834(a)(9)(D) of the Act provides
authority to create separate classes and
payment amounts for any item of
oxygen and oxygen equipment as long
as they are budget neutral, that is, the
separate classes and payment amounts
do not result in expenditures for any
year to be more or less than
expenditures that would otherwise have
been made if the classes had not been

established.

New Oxygen Generating Portable
Equipment Technology

Comment: One commenter
commended CMS for recognizing the
many benefits that oxygen generating
portable equipment (OGPE) can provide.
Some commenters urged that the
proposed payment rate for OGPE be
increased to provide adequate
compensation for suppliers and to
encourage suppliers to invest in the new
technologies. Two commenters asked
CMS to reconsider the proposed
payment rates for OGPE to accurately
reflect the cost of the equipment; which
is claimed to range from $2,500 to
$3,500. Some commenters
recommended that CMS should not
implement the proposed payment rates
changes at this time and that setting
new payment rates should be delayed
until sufficient data is gathered to
identify the costs of oxygen services.

Response: We appreciate the support
for our proposal to create a new
payment category for OGPE. We do not
agree with the commenters who
suggested delaying the new categories
because we are concerned that
maintaining the current system could
create incentives for suppliers to utilize
older technology rather than newer
technology that may be more
appropriate for certain beneficiaries. We
believe that it is appropriate and
necessary to implement a new payment
class for OGPE in order to ensure access
to these items; therefore, we will
finalize a new payment category for
OGPE.

In the proposed rule, we explained
that there are currently two different
types of OGPE: transfilling units that

work independently or in conjunction
with standard, stationary oxygen
concentrators to fill portable oxygen
canisters in the home; or portable
oxygen concentrators that meet both the
patient’s stationary and portable oxygen
needs. In both cases, the supplier can
bill for both the monthly payment for
oxygen and oxygen equipment
(currently averaging $199.84) and the
portable equipment add-on (currently
averaging $31.79). In establishing the
new payment rate for OGPE, we
proposed to consider the savings that
would be generated from use of these
new technologies. The savings would
come from not having to make payments
for portable oxygen contents for
beneficiary owned portable systems that
generate their own oxygen. The new,
enhanced monthly payment for OGPE
would be paid in conjunction with the
monthly payment for stationary
equipment. The combined monthly
payments for stationary oxygen
equipment and OGPE would provide
extra payments to suppliers of the
newer technology portable oxygen
equipment, with the extra payments
being directly linked to the savings
generated for the program by
eliminating the need to make future
payments for portable oxygen contents.

The proposed add-on for OGPE of $64
was derived using a multiple step
process described in section I of the
provisions of the proposed regulation.
As explained above, this process would
involve determining savings generated
from not having to pay proposed
monthly payments of $55 for portable
oxygen contents during the beneficiary
ownership period and applying the
savings evenly over the 36-month OGPE
rental period. A total payment of $241
was proposed for stationary equipment
($177) plus the OGPE add-on payment
($64). The final process for calculating
the OGPE add-on payment, like the
proposed process, involved determining
savings generated from not having to
pay final monthly payments of $77.45
for portable oxygen contents during the
beneficiary ownership period and
applying the savings evenly over the 36-
month OGPE rental period. To
determine these savings we multiplied
$77.45 by 24 months (number of months
in the equipment ownership period) to
get $1,858.80. We divided $1,858.80 by
the 36 months of the rental period to get
the OGPE add-on of $51.63 per month.
However, as explained above in the
discussion of the final methodology
necessary to assure annual budget
neutrality of the new classes of oxygen
and oxygen equipment, distribution of
use of items in the various classes over

five years is factored into the calculation
used to determine the budget neutrality
adjustment factor. Therefore, the final
payment rates for the new classes are
based on current utilization and an
assumption of the number of
beneficiaries that will be using OGPE in
the future. The total payment for
stationary equipment and OGPE for
2007 is $250.03 ($198.40 for stationary
+ $51.63 for OGPE). The total payment
for stationary equipment and OGPE is
estimated to be $250.03 in 2008,
$244.84 in 2009, and $241.02 in 2010;
this compares to the total payment in
the proposed rule of $241.

We also note that in response to
comments on the budget neutrality of
our proposal, the final national limited
monthly payment rates for each oxygen
class were computed using weighted
average fee schedule amounts instead of
straight average fee schedule amounts.
As aresult, we have used slightly
different numbers in our responses to
comments than we used in the proposed
rule. Our revised budget neutrality
analysis is discussed in full below.

Comment: One commenter stated that
CMS needs to provide assurance that
payment rates will not decrease, except
in the case of competitive bidding, and
that each year the rates will be increased
by the percentage change in the
Consumer Price Index for Urban
Consumers (CPI-U), the covered item
update factor that is generally
established as the annual update for
DME, unless otherwise indicated.

Response: We cannot provide
assurance that oxygen payment rates
will never be decreased in the future or
that rates will always be increased by
the CPI-U update. CMS is required to
implement provisions of law passed by
Congress, including the covered item
updates to the fee schedule amounts for
oxygen and oxygen equipment. Further,
in order to maintain annual budget
neutrality for the oxygen payment
classes as required by Section
1834(a)(9)(D)(ii) of the Act, CMS may
need to adjust the payment amounts as
appropriate.

Definition of Modality

Comment: Many commenters asked
us to clarify the definition of
“modality.” The commenters stated that
the definition should be based on
clinical characteristics of the beneficiary
rather than physical characteristics of
the device such that: a stationary oxygen
class of patients who are moribund, bed
bound with limited need to leave the
home; a portable oxygen class of
patients who require oxygen at night
only and have limited mobility; and an
ambulatory oxygen class of patients
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whose oxygen needs include support for
frequent ambulation. The commenters
state that the HCPCS code should be
modified to ensure that each respective
clinical class can be identified.

Response: Medicare currently pays for
two classes of oxygen equipment,
stationary and portable. For the
stationary class, there are three
modalities that Medicare pays the same
“modality neutral” payment rate for:
concentrators, liquid cylinders and
gaseous tanks. For the portable class,
Medicare makes a modality neutral
payment for all types of portable
equipment. For the final rule, we are
adding a new payment class for OGPE
and new separate payment classes for
delivery of stationary and portable
oxygen contents. As has always been the
case, a physician may order a specific
oxygen equipment modality based on
the clinical needs of the patient, and the
supplier is bound by that order.
However, there is currently no Medicare
national coverage determination (NCD)
that establishes medical necessity
criteria for different oxygen modalities.
Therefore, at this time, we do not
believe it is necessary or appropriate to
separate oxygen and oxygen equipment
into different classes based on the
clinical characteristics of different
beneficiary populations.

Comment: A few commenters asked
us to clarify the medical policy that
defines the criteria allowing patients to
switch from one modality of oxygen
equipment to another modality. The
commenters also asked CMS to create a
payment policy to pay suppliers for this
type of equipment change. Some
commenters recommended that CMS
instruct its DME program safeguard
contractor (PSC) to incorporate specific
medical necessity coverage
requirements in a local coverage
determination (LCD) that specifies
under what circumstances or diagnoses
a beneficiary could change from one
modality of equipment to another, how
suppliers will be paid for furnishing a
new equipment modality to a
beneficiary, and specific documentation
requirements for both the supplier and
physician for a change in modality.

Response: A physician prescription
for home oxygen is required for
coverage for home oxygen equipment.
Generally, the physician prescribes the
units of oxygen the patient needs and
the beneficiary works with the supplier
in deciding the modality of the oxygen
equipment. In the final rule, we are
allowing beneficiaries the option to
change modalities during their rental
period (this policy modification is
discussed below); however, as we
proposed in section L of the proposed

rule, a new 36-month rental period
would not begin in order to comply
with the modality neutral payment rules
for oxygen and oxygen equipment that
we developed in accordance with
sections 1834(a)(5) and (9) of the Act.
Even if Medicare coverage rules and
medical necessity criteria for different
modalities of oxygen equipment were
established in an NCD or LCD, there
would be no effect on Medicare
payments for specific types of items
furnished under each payment class. It
is important to note, however, that
Medicare coverage and medical
necessity for oxygen and oxygen
equipment is outside the scope of this
rulemaking effort.

Stationary and Portable Oxygen
Contents

Comment: One commenter asked for
justification of the 65 percent and 35
percent apportionment of the payment