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Washington, DC, and by publishing the
notice in the Federal Register on June
4, 2018 (83 FR 25715). The hearing was
held in Washington, DC, on August 2,
2018, and all persons who requested the
opportunity were permitted to appear in
person or by counsel. The Commission
subsequently issued its final affirmative
determination regarding dumped
imports of forged steel fittings from
Taiwan on September 14, 2018 (83 FR
47640, September 20, 2018). Following
notification of final determinations by
Commerce that imports of forged steel
fittings from Italy and China were being
sold at LTFV within the meaning of
section 735(a) of the Act (19 U.S.C.
1673d(a)),? and subsidized by the
government of China within meaning of
section 705(a) of the Act (19 U.S.C.
1671d(a)),* notice of the supplemental
schedule of the final phase of the
Commission’s antidumping and
countervailing duty investigations with
respect to China and Italy was given by
posting copies of the notice in the Office
of the Secretary, U.S. International
Trade Commission, Washington, DC,
and by publishing the notice in the
Federal Register of October 22, 2018 (83
FR 53295).

The Commission made these
determinations pursuant to sections
705(b) and 735(b) of the Act (19 U.S.C.
1671d(b) and 19 U.S.C. 1673d(b)). It
completed and filed its determinations
in these investigations on November 19,
2018. The views of the Commission are
contained in USITC Publication 4850
(November 2018), entitled Forged Steel
Fittings from China and Italy:
Investigation Nos. 701-TA-589 and
731-TA-1394-1395 (Final).

By order of the Commission.

Issued: November 19, 2018.

Katherine Hiner,

Supervisory Attorney.

[FR Doc. 2018-25612 Filed 11-23-18; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE
Antitrust Division

United States v. CRH pic, et al.;
Response to Public Comment

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,

3 Forged Steel Fittings from the People’s Republic
of China: Final Determination of Sales at Less Than
Fair Value, 83 FR 50339, October 5, 2018 and
Forged Steel Fittings from Italy: Final
Determination of Sales at Less Than Fair Value, 83
FR 50345, October 5, 2018.

4 Forged Steel Fittings from the People’s Republic
of China: Final Affirmative Countervailing Duty
Determination, 83 FR 50342, October 5, 2018.

15 U.S.C. § 16(b)—(h), that one comment
was received concerning the proposed
Final Judgment in this case, and that
comment together with the Response of
the United States to Public Comment
have been filed with the United States
District Court for the District of
Columbia in United States of America v.
CRH plc, et al., Civil Action No. 1:18—
cv—1473. Copies of the comment and the
United States’ Response are available for
inspection on the Antitrust Division’s
website at http://www.justice.gov/atr
and at the Office of the Clerk of the
United States District Court for the
District of Columbia. Copies of these
materials may be obtained from the
Antitrust Division upon request and
payment of the copying fee set by
Department of Justice regulations.

Patricia A. Brink,
Director of Civil Enforcement.

United States District Court for the
District of Columbia

United States of America, Plaintiff, v. CRH
PLC, CRH Americas Materials, Inc., and
Pounding Mill Quarry Corporation,
Defendants.

Case No. 18—cv—1473-DLF
Judge: Dabney L. Friedrich

RESPONSE OF PLAINTIFF UNITED
STATES TO PUBLIC COMMENT ON
THE PROPOSED FINAL JUDGMENT

Pursuant to the requirements of the
Antitrust Procedures and Penalties Act
(the “APPA” or “Tunney Act”), 15
U.S.C. §§ 16(b)—(h), the United States
hereby responds to the public comment
received regarding the proposed Final
Judgment in this case. After careful
consideration of the submitted
comment, the United States continues to
believe that the divestiture required by
the proposed Final Judgment provides
an effective and appropriate remedy for
the antitrust violation alleged in the
Complaint. In addition, the divestiture
has the effect of increasing competitive
choices for some customers. As a result
of the divestiture, two quarries that
previously did not compete—because
they were under common ownership—
now do. The United States will move
the Court for entry of the proposed Final
Judgment after the public comment and
this response have been published
pursuant to 15 U.S.C. § 16(d).

I. PROCEDURAL HISTORY

Defendants CRH plc and CRH
Americas Materials, Inc. (collectively,
“CRH”) agreed to acquire the assets of
Defendant Pounding Mill Quarry
Corporation (‘“Pounding Mill”’), which
primarily consisted of four aggregate
quarries located in West Virginia and

Virginia. The United States filed a civil
antitrust Complaint on June 22, 2018,
seeking to enjoin the proposed
acquisition. The Complaint alleged that
the likely effect of this acquisition
would be to lessen competition
substantially in the markets for
aggregate and asphalt concrete that are
used in West Virginia Department of
Transportation (“WVDOT”’) road
projects in southern West Virginia. This
loss of competition likely would result
in increased prices and decreased
service in these markets. Therefore, the
Complaint alleged that the proposed
acquisition violates Section 7 of the
Clayton Act, 15 U.S.C. § 18, and should
be enjoined.

Simultaneously with the filing of the
Complaint, the United States filed a
proposed Final Judgment, a Stipulation
signed by Plaintiff and Defendants
consenting to entry of the proposed
Final Judgment after compliance with
the requirements of the Tunney Act, 16
U.S.C. § 16, and a Competitive Impact
Statement (“‘CIS”’) describing the
transaction and the proposed Final
Judgment. The United States published
the proposed Final Judgment and the
CIS in the Federal Register on July 2,
2018, see 83 Fed. Reg. 30956 (July 2,
2018), and caused summaries of the
proposed Final Judgment and CIS,
together with directions for the
submission of written comments
relating to the proposed Final Judgment,
to be published in the Washington Post
and Bluefield Daily Telegraph from July
2, 2018, through July 10, 2018. The 60-
day public comment period ended on
September 10, 2018. The United States
received one public comment. See
Tunney Act Comments of the State of
West Virginia on the Proposed Final
Judgment (“WV Comment”), attached
hereto as Exhibit A.

II. STANDARD OF REVIEW UNDER
THE APPA FOR THE PROPOSED
FINAL JUDGMENT

The Clayton Act, as amended by the
APPA, requires that proposed consent
judgments in antitrust cases brought by
the United States be subject to a 60-day
comment period, after which the court
shall determine whether entry of the
proposed Final Judgment ““is in the
public interest.” 15 U.S.C. § 16(e)(1). In
making that determination, the court, in
accordance with the statute as amended
in 2004, is required to consider:

(A) the competitive impact of such
judgment, including termination of
alleged violations, provisions for
enforcement and modification, duration
of relief sought, anticipated effects of
alternative remedies actually
considered, whether its terms are
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ambiguous, and any other competitive
considerations bearing upon the
adequacy of such judgment that the
court deems necessary to a
determination of whether the consent
judgment is in the public interest; and

(B) the impact of entry of such
judgment upon competition in the
relevant market or markets, upon the
public generally and individuals
alleging specific injury from the
violations set forth in the complaint
including consideration of the public
benefit, if any, to be derived from a
determination of the issues at trial.

15 U.S.C. § 16(e)(1)(A) & (B). In
considering these statutory factors, the
court’s inquiry is necessarily a limited
one as the government is entitled to
“broad discretion to settle with the
defendant within the reaches of the
public interest.”” United States v.
Microsoft Corp., 56 F.3d 1448, 1461
(D.C. Cir. 1995); see generally United
States v. SBC Commc’ns, Inc., 489 F.
Supp. 2d 1 (D.D.C. 2007) (assessing
public interest standard under the
Tunney Act); United Statesv. U.S.
Airways Group, Inc., 38 F. Supp. 3d 69,
75 (D.D.C. 2014) (explaining that the
“court’s inquiry is limited” in Tunney
Act settlements); United States v. InBev
N.V./S.A., No. 08-1965 (JR), 2009 U.S.
Dist. LEXIS 84787, at *3 (D.D.C. Aug.
11, 2009) (noting that the court’s review
of a consent judgment is limited and
only inquires “into whether the
government’s determination that the
proposed remedies will cure the
antitrust violations alleged in the
complaint was reasonable, and whether
the mechanisms to enforce the final
judgment are clear and manageable”).

As the United States Court of Appeals
for the District of Columbia Circuit has
held, under the APPA a court considers,
among other things, the relationship
between the remedy secured and the
specific allegations in the government’s
complaint, whether the decree is
sufficiently clear, whether its
enforcement mechanisms are sufficient,
and whether the decree may positively
harm third parties. See Microsoft, 56
F.3d at 1458-62. With respect to the
adequacy of the relief secured by the
decree, a court may not “‘engage in an
unrestricted evaluation of what relief
would best serve the public.” United
States v. BNS, Inc., 858 F.2d 456, 462
(9th Cir. 1988) (quoting United States v.
Bechtel Corp., 648 F.2d 660, 666 (9th
Cir. 1981)); see also Microsoft, 56 F.3d
at 1460—-62; United States v. Alcoa, Inc.,
152 F. Supp. 2d 37, 40 (D.D.C. 2001);
InBev, 2009 U.S. Dist. LEXIS 84787, at
*3. Instead:

[t]he balancing of competing social and
political interests affected by a proposed
antitrust consent decree must be left, in
the first instance, to the discretion of the
Attorney General. The court’s role in
protecting the public interest is one of
insuring that the government has not
breached its duty to the public in
consenting to the decree. The court is
required to determine not whether a
particular decree is the one that will
best serve society, but whether the
settlement is “‘within the reaches of the
public interest.”” More elaborate
requirements might undermine the
effectiveness of antitrust enforcement by
consent decree.

Bechtel, 648 F.2d at 666 (emphasis
added) (citations omitted).?

In determining whether a proposed
settlement is in the public interest, a
district court “must accord deference to
the government’s predictions about the
efficacy of its remedies, and may not
require that the remedies perfectly
match the alleged violations.” SBC
Commc’ns, 489 F. Supp. 2d at 17; see
also U.S. Airways, 38 F. Supp. 3d at 74—
75 (noting that a court should not reject
the proposed remedies because it
believes others are preferable and that
room must be made for the government
to grant concessions in the negotiation
process for settlements); Microsoft, 56
F.3d at 1461 (noting the need for courts
to be “deferential to the government’s
predictions as to the effect of the
proposed remedies’’); United States v.
Archer-Daniels-Midland Co., 272 F.
Supp. 2d 1, 6 (D.D.C. 2003) (noting that
the court should grant “due respect to
the government’s prediction as to the
effect of proposed remedies, its
perception of the market structure, and
its views of the nature of the case”). The
ultimate question is whether ““the
remedies [obtained in the decree are] so
inconsonant with the allegations
charged as to fall outside of the ‘reaches
of the public interest.””” Microsoft, 56
F.3d at 1461 (quoting United States v.
Western Elec. Co., 900 F.2d 283, 309
(D.C. Cir. 1990)). To meet this standard,
the United States “need only provide a
factual basis for concluding that the
settlements are reasonably adequate
remedies for the alleged harms.” SBC
Commc’ns, 489 F. Supp. 2d at 17.

Moreover, the court’s role under the
APPA is limited to reviewing the
remedy in relationship to the violations

1 See also BNS, 858 F.2d at 464 (holding that the
court’s “‘ultimate authority under the [APPA] is
limited to approving or disapproving the consent
decree”); United States v. Gillette Co., 406 F. Supp.
713, 716 (D. Mass. 1975) (noting that, in this way,
the court is constrained to “look at the overall
picture not hypercritically, nor with a microscope,
but with an artist’s reducing glass”).

that the United States has alleged in its
complaint, and does not authorize the
court to “construct [its] own
hypothetical case and then evaluate the
decree against that case.” Microsoft, 56
F.3d at 1459; see also U.S. Airways, 38
F. Supp. 3d at 75 (noting that the court
must simply determine whether there is
a factual foundation for the
government’s decisions such that its
conclusions regarding the proposed
settlements are reasonable); InBev, 2009
U.S. Dist. LEXIS 84787, at *20 (“‘the
‘public interest’ is not to be measured by
comparing the violations alleged in the
complaint against those the court
believes could have, or even should
have, been alleged”). Because the
“court’s authority to review the decree
depends entirely on the government’s
exercising its prosecutorial discretion by
bringing a case in the first place,” it
follows that “the court is only
authorized to review the decree itself,”
and not to “effectively redraft the
complaint” to inquire into other matters
that the United States did not pursue.
Microsoft, 56 F.3d at 1459-60. As a
court in this district confirmed in SBC
Communications, courts “cannot look
beyond the complaint in making the
public interest determination unless the
complaint is drafted so narrowly as to
make a mockery of judicial power.” SBC
Commc’ns, 489 F. Supp. 2d at 15.

In its 2004 amendments,2 Congress
made clear its intent to preserve the
practical benefits of utilizing consent
decrees in antitrust enforcement, adding
the unambiguous instruction that
“[n]othing in this section shall be
construed to require the court to
conduct an evidentiary hearing or to
require the court to permit anyone to
intervene.” 15 U.S.C. § 16(e)(2); see also
U.S. Airways, 38 F. Supp. 3d at 76
(indicating that a court is not required
to hold an evidentiary hearing or to
permit intervenors as part of its review
under the Tunney Act). This language
explicitly wrote into the statute what
Congress intended when it first enacted
the Tunney Act in 1974. As Senator
Tunney explained: “[t]he court is
nowhere compelled to go to trial or to
engage in extended proceedings which
might have the effect of vitiating the
benefits of prompt and less costly
settlement through the consent decree
process.” 119 Cong. Rec. 24,598 (1973)

2The 2004 amendments substituted ‘‘shall”” for
“may” in directing relevant factors for a court to
consider and amended the list of factors to focus on
competitive considerations and to address
potentially ambiguous judgment terms. Compare 15
U.S.C. §16(e) (2004), with 15 U.S.C. § 16(e)(1)
(2006); see also SBC Commc’ns, 489 F. Supp. 2d at
11 (concluding that the 2004 amendments “effected
minimal changes” to Tunney Act review).
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(statement of Sen. Tunney). Rather, the
procedure for the public interest
determination is left to the discretion of
the court, with the recognition that the
court’s “scope of review remains
sharply proscribed by precedent and the
nature of Tunney Act proceedings.”
SBC Commc’ns, 489 F. Supp. 2d at 11.
A court can make its public interest
determination based on the competitive
impact statement and response to public
comments alone. U.S. Airways, 38 F.
Supp. 3d at 76. See also United States
v. Enova Corp., 107 F. Supp. 2d 10, 17
(D.D.C. 2000) (noting that the “Tunney
Act expressly allows the court to make
its public interest determination on the
basis of the competitive impact
statement and response to comments
alone”); S. Rep. No. 93—-298 93d Cong.,
1st Sess., at 6 (1973) (“Where the public
interest can be meaningfully evaluated
simply on the basis of briefs and oral
arguments, that is the approach that
should be utilized.”).

III. THE INVESTIGATION AND
PROPOSED FINAL JUDGMENT

The Department of Justice conducted
an extensive investigation into the
proposed acquisition and the proposed
divestiture. The Department reviewed
business documents, conducted
economic analysis, and interviewed a
substantial number of customers and
actual and potential competitors in the
aggregate and asphalt-concrete markets
to ascertain whether the acquisition
would be anticompetitive. The
Department also worked extensively
with the State of West Virginia and, in
particular, the agency most familiar
with the markets at issue, WVDOT,
which sets quality standards for
aggregate used in road construction and
repair and qualifies suppliers of
aggregate to bid on WVDOT road
projects. Later, the Department

thoroughly vetted the potential
divestiture over the course of several
months, a process that included re-
interviewing customers, competitors,
and the proposed divestiture buyer,
document and data requests, and the
retention of an expert geologist.
Throughout this process, the
Department worked in cooperation with
the WVDOT to ensure it was satisfied
that the divestiture would eliminate any
concerns about the acquisition.3

In the Complaint, the United States
alleged that CRH supplies aggregate in
Wyoming, Raleigh, Mercer, and
Summers Counties in West Virginia
(these counties are referred to in the
Complaint as “Southern West
Virginia’’). Before being acquired by
CRH, Pounding Mill owned two
quarries that also supplied aggregate in
Southern West Virginia. Without the
divestiture, the proposed acquisition
would have resulted in CRH owning
nearly all of the aggregate quarries that
supply Southern West Virginia and
would have eliminated the horizontal,
head-to-head competition between CRH
and Pounding Mill in the supply of
aggregate.

The Complaint also alleged that the
acquisition would raise vertical
competition concerns. In addition to
aggregate, CRH produces and sells
asphalt concrete. Aggregate is an
essential input in asphalt concrete. AAA
Paving and Sealing, Inc. (“AAA
Paving”’), a recent entrant, is the only
company that competes with CRH to
supply asphalt concrete in Southern
West Virginia. Before the acquisition,
AAA Paving relied on Pounding Mill to
supply the aggregate it needs to
manufacture asphalt concrete. The
acquisition therefore would have put

3The Department’s cooperation with WVDOT
included seeking and obtaining comments and
revisions to the proposed Final Judgment.

the quarries that are AAA Paving’s only
economically viable sources of aggregate
under the ownership of CRH, its
competitor in the sale of asphalt
concrete. According to the Complaint, if
CRH were to acquire its rival’s only
economically viable source of aggregate,
it would have the incentive and ability
to disadvantage AAA Paving by
withholding this essential input or
supplying it on less favorable terms,
resulting in higher prices for the sale of
asphalt concrete in Southern West
Virginia.

Under the proposed Final Judgment,
CRH is required to divest Pounding
Mill’s Rocky Gap quarry located in
Rocky Gap, Virginia (hereinafter, the
“Rocky Gap Quarry”’) and related assets
to Salem Stone Corporation (“Salem
Stone”). See Figure 1, below. After a
thorough evaluation of Salem Stone, the
United States approved Salem Stone as
the buyer. Salem Stone is a strong
aggregate competitor in markets near
Southern West Virginia. Salem Stone
has extensive experience producing and
selling aggregate, and is familiar with
both WVDOT’s approval process and
with the surrounding area. As a result,
Salem Stone is well-positioned to
operate the divestiture assets and
provide meaningful competition.

The divestiture required by the
proposed Final Judgment therefore will
preserve, and indeed in some respects
increase, competition in the markets for
WVDOT aggregate and WVDOT asphalt
concrete by establishing a new,
independent, and economically viable
WVDOT aggregate supplier in Southern
West Virginia. The divestiture also will
ensure that AAA Paving, CRH’s sole
competitor in the supply of asphalt
concrete, has an independent aggregate
supplier to which it could economically
turn.

BILLING CODE 4410-11-P



Federal Register/Vol. 83, No. 227/Monday, November 26, 2018/ Notices

60449

kentucky

Figure 1: Asphalt-Concrete Plants and Aggregate Quarries
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IV. SUMMARY OF COMMENT AND
THE UNITED STATES’ RESPONSE

A. Summary of WWAGO Comment

The State of West Virginia through its
Office of the Attorney General
(“WVAGO”’) submitted the only
comment received in this matter. The
comment contends that the proposed
settlement will not resolve the
competitive concerns the United States
alleged in its Complaint because the
settlement will not preserve AAA
Paving’s ability to compete in the sale
of asphalt concrete.* The comment
contends that two companies—CRH and
AAA Paving—supply asphalt concrete
in the southern part of West Virginia
and that if CRH were to acquire
Pounding Mill’s quarries, AAA Paving

4 The State of West Virginia currently is litigating
an antitrust action against CRH and others in the
Circuit Court of Kanawha County, West Virginia.
That lawsuit alleged, across the entire state of West
Virginia, “monopolization of the markets for
aggregates, asphalt, and asphalt paving as well as
unreasonable restraints of trade in those markets.”
(WV Comment, p. 1.) The United States’ proposed
Final Judgment is not intended to resolve these
much broader claims, but instead is designed to
remedy the anticompetitive effects in a four-county
area that would otherwise result from the
combination of CRH and Pounding Mill.

would not have an independent source
of supply for the aggregate it needs to
manufacture asphalt concrete. (WV
Comment, J1.) The comment also
contends that the Mercer Quarry, which
CRH acquired from Pounding Mill, is
the closest source of aggregate to the
southern part of West Virginia.5 (Id. at

q 2.) The comment claims that AAA
Paving’s next-closest alternative, the
Rocky Gap Quarry, is not a viable option
for AAA Paving because that quarry is
17 miles away from AAA Paving. (Id. at
95, 10.) The comment further claims
that purchasing from the Rocky Gap
Quarry would require AAA Paving to
incur higher costs for its aggregate,
which would make AAA Paving’s
asphalt concrete less competitive. (Id. at
17.)

WVAGO’s comment also expresses
the following concerns. First, the
comment contends that CRH has refused
to supply AAA Paving with aggregate on
several occasions since it acquired the
Mercer Quarry. (Id. at T 4.) Second, the

5The comment does not define the geographic

area it refers to as the “southern part of the State

of West Virginia.” The geographic area described in
the comment may differ from the four-county area
defined in the United States’ Complaint as
“Southern West Virginia.”

comment claims that when CRH refused
to supply AAA Paving with aggregate
from the Mercer Quarry, CRH provided
AAA Paving with monetary credits to
account for the additional trucking costs
AAA Paving would incur by having to
purchase aggregate from the Rocky Gap
Quarry, but that “CRH will not provide
those trucking credits forever.” (Id. at
{6.) Finally, the comment contends that
AAA Paving’s costs for aggregate have
already increased since CRH acquired
Pounding Mill. (Id. at 7 10.)

B. The United States’ Response

The United States evaluated
WVAGO’s comment, investigated the
basis for the claims in the comment, and
continues to believe that the divestiture
of the Rocky Gap Quarry completely
remedies the anticompetitive harm
alleged in the Complaint. The proposed
Final Judgment secures a structural
remedy that fully addresses both the
horizontal harm alleged in the aggregate
market and the vertical harm alleged in
the asphalt-concrete market. The
divestiture of Pounding Mill’s Rocky
Gap Quarry to Salem Stone creates a
new competitor in Southern West
Virginia and therefore preserves the
competition that would have been lost
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absent the divestiture. Indeed, as
discussed in more detail below, AAA
Paving views the divestiture as leaving
it with more alternative sources of
aggregate than it had before the
acquisition, because the Rocky Gap
Quarry now is a nearby alternative to
CRH’s Mercer Quarry.

Terry Parks, Vice President of AAA
Paving, believes that the Rocky Gap
Quarry is a viable alternative to the
Mercer Quarry for AAA Paving’s
aggregate needs. See Declaration of
Terry Parks (‘“Parks Decl.”), attached
hereto as Exhibit B, at 6. The comment
incorrectly claims that AAA Paving
would need to truck aggregate 17 miles
from the Rocky Gap Quarry. The Rocky
Gap Quarry is 14 miles away from AAA
Paving, and only 7.5 miles further away
from AAA Paving than the Mercer
Quarry. (Id.) Mr. Parks’ declaration
directly refutes WVAGO’s claim that
AAA Paving would not be competitive
in the asphalt-concrete market if it had
to purchase aggregate from the Rocky
Gap Quarry. (Id. at 1 8 (“The Rocky Gap
Quarry is a viable alternative to the
Mercer Quarry for AAA Paving’s
aggregate requirements. To obtain
aggregate from the Rocky Gap Quarry,
AAA Paving would need to truck
aggregate an additional 7.5 miles
beyond the distance from AAA Paving’s
plant to the Mercer Quarry. I do not
anticipate that that additional distance
would significantly raise my costs.”).)

Moreover, the allegations upon which
WVAGO bases its comment are
unsupported and factually incorrect. For
example, the comment states that CRH
refused to supply AAA Paving with
aggregate on several occasions since
CRH acquired the Mercer Quarry. (WV
Comment, 4). Mr. Parks, however,
confirmed that CRH has never refused to
provide AAA Paving with aggregate.
(Parks Decl., 9 7.) Indeed, according to
Mr. Parks, AAA Paving continues to
purchase aggregate from the Mercer
Quarry and the prices CRH charges
AAA Paving have not increased since
CRH acquired the quarry. (Id.) Further,

while WVAGO alleged that AAA
Paving’s costs for aggregate have
increased since CRH acquired Pounding
Mill, Mr. Parks states that AAA Paving’s
costs for aggregate have not in fact
increased. (Id.)

In addition, the comment states that
CRH provided AAA Paving with credits
when it refused to supply AAA Paving
with aggregate from the Mercer Quarry
to account for the additional trucking
costs that AAA Paving would incur by
having to purchase from the Rocky Gap
Quarry, but “CRH will not provide those
trucking credits forever.” (WV
Comment, { 6.) Mr. Parks, however,
explained that while CRH has supplied
AAA Paving with discounts (or credits),
it was not because CRH refused to
supply AAA Paving with aggregate.
(Parks Decl., T 10.) Rather, the discounts
were a goodwill gesture by CRH,
because a major road construction
project near the Mercer Quarry was
causing significant traffic delays. (Id.)
CRH offered to supply AAA Paving from
a CRH quarry that is further away and
provide AAA Paving with discounts to
make up for the additional trucking
costs. (Id.) At this point, AAA Paving
has not purchased any aggregate from
the Rocky Gap Quarry. (Id. at T 9.)

Further, AAA Paving and other
aggregate customers stand to benefit
from the divestiture of the Rocky Gap
Quarry to Salem Stone. The divestiture
creates competition between the Rocky
Gap Quarry and the Mercer Quarry,
which previously did not compete
because both were owned by Pounding
Mill. Prior to the acquisition, the closest
competing aggregate suppliers for
customers near the Mercer Quarry were
located in Lewisburg, West Virginia—
over 60 miles to the northeast. Due to
the high cost of trucking aggregate,
prices for aggregate are often disciplined
by the total cost to the purchaser of
obtaining aggregate from the next closest
quarry, which includes the additional
trucking costs of transporting aggregate
from a farther quarry. The closer quarry
can price aggregate just below the

amount the customer would pay to
obtain aggregate from the next closest
quarry. So, prior to the acquisition, the
Mercer Quarry should have set its prices
to AAA Paving just below what the
Lewisburg, West Virginia quarries
would charge, based on their likely
transportation costs. After the
divestiture, the next closest competitor
to the Mercer Quarry is now the Rocky
Gap Quarry, which is over 50 miles
closer; AAA Paving will need to travel
only about 7.5 additional miles to obtain
aggregate from the Rocky Gap Quarry.
(Id. at q 6). Consequently, the price of
aggregate quoted to AAA Paving and
other customers from the Rocky Gap
Quarry is likely to be lower following
the divestiture than it would have been
prior to the acquisition. In sum, the
divestiture ensures that CRH’s
acquisition of Pounding Mill will not
result in less competition or fewer
alternatives for AAA Paving or other
nearby customers.

V. CONCLUSION

After careful consideration of the
public comment, the Department
continues to believe that the proposed
Final Judgment, as drafted, provides an
effective and appropriate remedy for the
antitrust violations alleged in the
Complaint, and is therefore in the
public interest. The Department will
move this Court to enter the proposed
Final Judgment after the comment and
this response are published pursuant to
15 U.S.C. § 16(d).

Dated: November 16, 2018
Respectfully submitted,

FOR PLAINTIFF

UNITED STATES OF AMERICA

Christine A. Hill

Attorney, United States Department of
Justice, Antitrust Division, Defense,
Industrials, and Aerospace Section, 450 Fifth
Street, N.W., Suite 8700, Washington, D.C.
20530, (202) 305-2738, christine.hill@
usdoj.gov
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Deear Ms. Petrizai:
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g al, pursuant to Section 2(b) of the Antitrast Procedures and Penalties Act, 15 U.SC. §16
{Tunney Act),

(,\_Siﬁm:«miy, :

Gk

Douglas L, Davis
Assistant Altorney General
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UNITED STATES DISTRICY COURT
POR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
United States Department of Justice
Antitrast Division

450 Fifth Street, NW,, Suite 8700
Washington, D.C, 20530

Plaintiff,

CRHPLC
Belgard Castle
Dublin, Treland 22,

CRH AMERICAS MATERIALS, INC.
00 Ashwood Parkway

Suite 600

Athunta; Georgia 30338

and

' POUNDING MILL QUARRY CORPORATION
171 Saint Clair Crossing
Biueficld, Virginia 24605

Defendanis,

TUNNEY ACT COMMENTS OF THE STATE OF WEST VIRGINIA
ON THE PROPOSED FINAL JUDGMENT

The State of West Virginia is ageressively prosecuting an antitrust action scé}#:ing
injunctive reliel and damages against CRH ple, CRH Americes Materials, fne {formerly known
as Oldeastle; Ine. and Oldcastle Materials, Inc.) and others arising from the monopolization of
the markets for aggregates, asphalt, and asphalt paving as well as unreasonable testraints of trade

in those markets,
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The aims of this liigation include restoration of competition in the asphalt manufacturing
and paving industries, maintenance of a competitive market for aggregates that supply the
asphalt manufacturing industry in West Virginia, and recoveryof overcharges paid by the State
of Wiest Virgiaié as a result of the defendants” unlawful conduct. Ex. A, Complaint. Without
waiving any rights to a hearing on any part of the State’s complaint, either in West Virginia

Cireuit Court of in these proceedings, the State of West Virginia offers the following:

1 In the southern part of the State of West Virginia, there are two primary entities

‘engiged in the production of asphalt and the provision of asphalt paving services for West

Virginia Department of Transportation Division of Highways paving projects; AAA Paving and
CRH, ple and its wholly-owned subsidiaries ("CRH"™);

2 In these proceedings, CRH is seeking approval for #t8 acquisition of the Mercer
County quarty which is the closest supply of aggregates-used in the manufacture of asphalt in
this-area.

3 Whils this acquisition was under review, CRH threatened that, if it were permitted
to buy the Mercer County guarry, AAA Paving would not be able to buy aggregate from CRH
for the manufacture of AAA’s asphalt. Bx. B, Dep. of Terey Parks, at 37:17-38:19 (March 18,
2018y

4. Since the acquisition closed, CRI has already refused to supply AAA Paving
with ag:g‘z‘ngam from the Meréer County quarry on several occasions, claiming that the quary’s:
production is being entirely consumed by CRH's own asphalt manufacturing.

S Whens AAA Paving isunable to obtain aggregate from the Mercer County quarry,
AAN’s next closest supply is from the Rocky Gap quarry which is 17 miles away, almost

entirely-uphill, on a route that requires 30 to 60 minutes of trucking fime, depending on traffic,
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6. For the time being, CRH has agreed to provide AAA Paving with trucking credits
50 that this travel tme does not mﬁa}* Rmky Gap stone less competitive. CRH will not pravide
those trucking credits forever.

7. Without tracking credits, Rocky Gap aggregate would require AAA Paving to
inieur higher costs for its aggregate, which would in turt tender AAA’s asphalt and asphalt
paving services less competitive in a market which is already dominated by CRH.

8 Because the asphalt manoiactoring and paving markets will be adversely affected
by CRH s acquisition of Pounding Mill, the State of West Virginia requests that the Department
of Justice withdraw its consent to the Proposed Final Judgment,

9. The State of Weat Virginia believes the Proposed Final Judgment will have an
adverse effect on the asphalt manufacturing and paving markels in West Virgininand that it fails
to adequately address the anticompetitive effects of the scquisition by CRH on the asphalt
manufactoring and asphalt paving markets. The proposed Final Jodgment simply will not remedy
the effects of the acquisition on these markets, Neither the proposed Final Judgment nor the

%

Compelitiv Imipact Staterent address the adverse impacts already being experienced by CRH's

minst signiﬁf:a;\‘gt competitor in Southern West Virginia.
|
1. ?i?‘Eaa Proposed Final Judgment will actually exacerbate the competitive climate for
agpregates, aﬁéh&kﬁ manuficturing and asphalt paving In Southern West Virginia. Pounding Mill
Chuarry Cmpn;aﬁ{m; the seller of the Mercer County quarry was independent of CRH and AAA
Paving, Now the quarry is operated by CRH or its subsidiaries. The Rocky Gap quarry sold to
Salem Stone does tiot alloviate the problems because it is too far away to allow AAA Paving to

be competitive in the asphall manufacturing aed asphalt paving markols. The costs for AAA
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Paving have increased and it has no economically viable alternative: The Propused Final
Judgment does not address this at all.

11, 1Fthe Department chooses not to withdraw its consent, the State of West Virginia
requests that the Proposed Final Judgment be disapproved by the Court because it is not in the

public interest and fails to meet the standards in 15 U.S.C. § 16(¢).

Sincerely,

e

Douglas L, Davis { WV Bar No. 5502)
Assistant Attorney General o
Consumer Protection/Antitrast Division
Post Office Box 1789

Charleston, WV 25326-1789
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel,

PATRICK MORRISEY, ATTORNEY

GENERAL, and PAUL A MATTOX, JR. IN

HIS OFFICIAL CAPACITY AS SECRETARY

OF TRANSPORATION AND COMMISSIONER

OF BIGHWAYS, WEST VIRGINIA DEPARTMENT OF

TRANSPORTATION,
Plaintiffs,
v civiL action vo. |- C-M
CRH, PLC; OLDCASTLE, INC.;
OLDCASTLE MATERIALS, INC.;
WEST VIRGINIA PAVING, INC,;

SOUTHERN WEST VIRGINIA PAVING, INC
SOUTHERN WEST VIRGINIA ASPHALT, INC;
KELLY PAVING, INC.; CAMDEN
MATERIALS, LLC; AMERICAN
ASPHALT & AGGREGATE, INC,;
AMERICAN ASPHALT OF WEST
VIRGINIA, LLC; BLACKTOP
INDUSTRIES AND EQUIPMENT COMPANY,

Defendants.

COMPLAINT

IR Plaintiffs, the State of West Virginia, by and through its ~§§ﬁy elected  Attorney
General, Patrick Morrisey (“Attorisy General™), and the Paul A, Mattox, Jr. in his official capacity
a8 Secretary of Transportation and Commissioner of Highways, West Virginia Department of
Transportation {“I}GH"} {collectively, the “State™), bring this action Underthe West Virginia
Antitrust Act against CRH, plc;‘mdeaétle* ey Oldeastle Materials, Ine.; West Virginia Paving,
Ine.; Southern West Virginia Paving, Inc.; Southern West Virginia Asphalt; Inc.; Kelly Paving,
Ine Camiden Materials, LLC; American Asphalf & Aggregate, Inc.; American Asphalt of West

Virginia, LLC; and Blacktop Industries and Equipment Company (collectively, *Defendants™).
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2 The Cirevit: Court-of Kanawha County, West Virginia, is authotized to hear this
matter under Article VIIL; Section § of the West ’v‘irginié Conglitution, W, Va, Code § 56-3-33,
W, Va, Code § 51-2-2, W, Va: Code §§ 47-18-8, 9 and 5.

3 Defendants transact business in Kanawha County, Venue thus properly fies in the
Cireuit Court of Kanawha County, West Virginia. See W. Va, Code § 56-1-1; see alvo id §47-
1815,

PARTIES

4, Plaintiff, the State of West Virginia, by and through its ﬁui‘y elected Attotney
General, Patrick Morrisey, is authorized, in its sovereign capacity, to bring this action under West
Virginia Code §§ 47-18-8, -9, and ~15.

5 Piﬂinﬁfﬁ Paul AL Maftox,k, ini his oificial capacity 88 Secretary of Transportation
anid (lammi@icme‘r of Highways, West Virginia Department of Transportation {;‘*I)‘(I)W*)m is
duthorized bring this sotion wider W. Va, Code:§ 47-18-9 and W, Va. Code § 17-24-8.

6. The West Virginta: Division: of Highways 18 responsible for the construetion and
maintenance of nrore then 38,000 miles of publicly owned roads and bridges thronghout West
Virginia, ;

7. Annual paving contracts awmieéhy BIOH in the state averaged more than $130
million per year between 2010 and 2014, totaling more than $663 milfion.

8. Defendant CRH, plois s mzpomiim organized under the laws of Ireland and is
‘h@dqaaﬁem in Dublin, Ireland. CRH, ple is the ultimate vwner of its subsidiaries, which include
Oldeastle, Ine;; Oldeastle Materials, Tnc.; West Virginia Paving, Inc.: Southem West Virginia

Paving, Ine; and Southern West Virginia- Asphalt, Ine. Upon information and belief, CRH, ple
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exercises dominion and control over its subsidiaries and reports all eamings from each of these
entities in its consolidated reports filed with public agencies.

8, Upon information and belief, CRH, ple iy the Targest building materials company
in Norih America, operating in all fifty U8, states and six Canadian proviness,

10 Upon inforimation and belief, CRH, ple is the largest producer of asphalt and the
third largest producer of ageregates and readymixed concrete in the United States.

11 CRH, ple’s business is vertically integrated from primary resource quarries into
aggregates, asphalt and readymixed concrete products: CRH, ple’s business s forther integrated
into. dsphalt paving services through which it is the leading supplier of product to highway rsjmir
and maintenanece demand in the United States. k

12 Defendant Oldcastle, Inc. is a principal subsidiary of CRH, ple; is incorporated in
Diglaware; and is headguartered in Atlanta, Georgia: Oldoastle, Inc.’s actions are controlled and
dominated by CRH, ple. Upon information and belief, Oldeastle, Inc, is responsible for CRH, ple's
operations in North Amnerica.

13, Defendant Oldcastle Materials, Inc. is a principal subsidiary of CRH, ple; is
incorporated in S)ﬁlamre;‘andkis headquartered in Atlants; Georgia, Oldeastle Materials, Incs
aetions ate controlled and dominated by CRH, ple. Upon information and belief, Oldeastle
Materials owns West Virginia Paving, Inc. ‘

14, Defendant West Virginia Paving, Ine. (“WV Paving”) is & West Virginia
corporation-duly authorized to conduct business in the State of West Vieginia, with its prineipal
place of business located in Dunbar, West Virginta, WV Paving is a principal subsidiary of CRH,
ple. WV Paving engages in the business of manufacturing, selling, and/or applying asphait and

asphaltwelated products in West Virginia markets,
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15, Defendant Southern West Virginia: Paving, Inc.-("Southern WY Paving™) is a
West Virginia corporation duly suthorized to conduct business in the State of West Virginia, with
its principal place of business located in Sprague, West Virginia, Southern WV Paving's officers
are the same as WV Paving's officers and its *local office” Hsting is the same as WV Paving.
Southern WV Paving erigages in the business of manufacturing, selling, and/or applving asphalt
and asphalt-related products in West Virginia markets.

16. Defendant Southern West Virginia Asphalt, Inc. (“Southemn WV Asphalt™ is »
‘West Virginia corporation duly authorized fo conduct business in the State of West Virginia, with
its principal place of business locited in Sprague, West Virginia, Southern WV Asphalt’s officers -
are the same as WV Paving's officers and its “local office™ Hsting is the same a8 WV Paving,
Southern WV Asphalt engages in the business of manufacturing, selling, and/or applying asphalt
and asphalt related products in West Virginia markets.

17, Upon information: and_ belief, CRH, ple aequired Southern WV Paving and
Southern WV Asphalt through its subsidiary WV Paving.

18 Because all operations of CRH, ple subsidiaries are ultimately controlled and
directed by CRH, ple, CRH, ple; Oldeastle; Inc.; Oldcastle Materials, Inc; WV Paving; Southern
WV Paving; and Southern WY Asphalt are collectively referred to herein as “CRH"”

19, Defendant Kelly Paving, Tne. ("Kelly Paving™y is & West Virginia corporation
duly authorized to conduct business in the State of West Virginia, Kelly Paving is a wholly owned
subsidiary of Shelly and Sands, Tre., an Ohio corporation. Keily Paving engages in the busitiess of
manufacturing, sefling, and/or applying asphalt and ssphalt-related products in West Virginia
markets. Kelly Paving 15 & partnér in o joint venture with WV Paving in Camden Materials LLC,

20 Camden Materials, LLC (*Camden Materials™ s o West Virginia Himited-

Tiability company duly authorized 1o conduct business in the State of West Virginia, with its
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principal place of business located in Dunbar, West Virginia. Camden Materials is a joint venture
hetween WV Paving and Kelly Paving. Upon information and behief, Camden Materials is owned
i equal parts. by WV Paving and Kelly Paving. Camden Materials engages in the business of
manufacturing and selling asphalt. Camden Materials is operated by WYV Paving,

pis 8 Defendant American Asphalt & Aggregate, Tnc. (“American Asphalt &
Aggregate”) is a West Virginia corporation duly suthorized to conduct business in the State of
West Virginia; with its principal place of business located in Kenova, West Virginia, American
Asphalt & Aggregate engages in the business of manufacturing, selling, and/or applying asphalt
and asphalt-related products. Gpon information and belief, American Asphalt & Aggregate is
gwned i whole or in part by Daron Dean,

22, Defendant Ametican Asphalt of West Virginia, LLC (“American Asphalt™ is 2
Delaware lmited-lability company formed in June 2012 American Asphalt is authorized to
conduct business in the State of West Virginia and its principal place of business is located in
Ketiova, West Virginte, American Ascpha}t*s members are Southern WV Asphalt-and American
Asphalt & Aggregate. Upon information and belief, American Asphalt is owned in equal parts by
Southern WY Asphalt and American Asphalt & Apgeegate, Axnerican Asphalt -engages in the
“business of manufacturing, selling, and/or applying asphalt and asphalt-related pmﬁacték Upon
information and belief, Daron Dean operates Auierican Asphalt.

23, Defendant Blacktop Industries and Equipment Company (“Blacktop Industries”)
is & West Virginia corporation duly authorized to conduct busifiess in the State of West Virginia,
with its principal place of business located in Kenova, West Virginia. Blacktop Industries engages
in the business of manufacturing, selling, and/or applying asphalt and asphalt-related produsts.
Upon information and belief, Blacktop Industries is a subsidiary of American Asphalt &

Aggregate, and owned in whole orin part by Daron Dean.
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DEFINITIONS
4, “Aggregate” means crushed stone and gravel produced at -quarres, mines, or
grave] pits used to manufacture asphalt congrete and readymix conerete.
25, “Stone product”™ refers to any product produced at an aggregate quarry.
26, “Agphalt coneréte™ or “asphalt™ means & paving material produced by combining

and heating asphalt cement (also veferred to in the industry a8 “liquid asphalt™ or “asphalt oil™)

with aggregate. : ; ‘
2% “Hot-mix plant” medns & plant that produces asphalt concrete,
TRADE AND COMMERCE
The Relevant Product Markets
Aggregate

28 Aggregateis a stone product used to manufacture asphalt;

29, Apgregute is @ low-priced commidity that s very heavy and bulky.

30, Transporiation costs comprise a substantial portion of the price per ton of aggregate
and, accordingly, transportation costs limit the areas to which agpregate can be shipped
geonomically.

31 Asa result, the geographic location of aggregate quaries, mings, and gravel pits,
along with the sssociated transporiation ¢osts of aggregate, create regional markets for the sale of
apgregate suitable for manufacturing asphalt;

32, Establishing a new, successful aggregate production facility in or in close ‘ymxirﬁity
to soulhiern West Virginda is difficult; time-consuriing, and costly.

33, To be cost competitive, an aggregate production facility must be able to produce
large amounts of consistent quality sggregate in close proximity to the hot-mbx plants whre the.

ageregate will boused,
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34, Fovironmental and zoning permits must be obtained fo operate an apgregate-
production facility,

35, State and local mniag provisions make it very difficult open an aggregate
production facility in southern West V irginia or southwest Virginia in close proximity to southem
West Virginia.

36.  Aggregate differs from all other types of stone products in its physical composition;
furigtional characteristics, customary uses; and pricing.

37, Other stone products are not acceptable substitutes for manufactiring asphalt.

38, Manufacturers of asphalt recognize aggregate as a distinct product.

39, Aggregafé used for. paving roads under DOH vontracls must possess specific
qualities and characteristics,

40, Not all aggregates are svitable for manufacturing asphalt that meets DOH
specifications.

4L, DOH must inspect and certify aggregate producers and suppliers befors: the
aggregate can be used to manufacture asphalt for DOH paving contracts.

42, A cureent listof &;zpmw} aggregate suppliers for DOH §3av§ag contracts is attached
higreto as Exhibit A,

43, The production and sale of DOH approved aggregate used to manufacture DOH
approved asphalt concrete constitutes a line of commerce and & relevant market for antitrist
PUIpOSES.

Asphalt congrete

44, The production and sale of asphalt convrete that meets DOH specifications. for

DOH-coniract paving projects is a separate product market.
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45.  Establishing a new, successful hot-mix plant in or in close proximity to southemn
West Virginia is difficult, time-consuming, and costly.

46.  To be cost competitive, the hot-mix plant must be able to obtain large amounts of
consistent quality aggregate in close proximity to the hot-mix plant and be in close proximity to
DOH paving projects requiring asphalt concrete.

47.  Environmental and zoning permits must be obtained to operate a hot-mix plant.

48.  State and local zoning provisions make it very difficult to open a hot-mix plant in
southern West Virginia or southwest Virginia in close proximity to southern West Virginia.

49, DOH must inspect and certify producers of asphalt concrete before the asphalt
concrete can be used for DOH paving contracts.

50. A current list of approved asphalt concrete manufacturing plants for DOH paving
contracts is attached hereto as Exhibit B.

51, Asphalt concrete is composed of about 95 percent aggregate and 5 percent liquid
asphalt.

52, Because asphalt is composed primarily of aggregate, asphalt is heavy and cannot
be trucked large distances because it is prohibitively expensive to do so.

53. Similarly, heat is required to manufacture asphalt, and the finished product must
be applied while it is hot.

54, For that reason, the extent to which manufactured asphalt can be transported is
limited by the distance and time it takes to deliver the product.

Asphalt Paving

55.  Asphalt paving is a separate product market because contractors can acquire paving

equipment to apply asphalt manufactured for a DOH paving project without owning or controlling

a hot-mix plant or an aggregate producing facility.
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56, Some of the Defendants occasionally win DOH paving or rosd construction
condract bids; and then purchase asphalt from an independent manufactirer,

57, Oceaslonally, when Defendants lose bids, they in turn supply asphalt to the winning
bidder,

The Relevant (}eﬂgmpﬁk Markets

58, For antitrust purposes and due to tetrain and transportation options and costs, West
Virginia is divided into different geographic markets for the asphalt ané as‘phalt paving markets.

55, The geographic markets include the North Asphalt Market, which is comptised of
the fbi‘lmving counties: Hancock, Brooke, Ohio, Marshall, Wetzel, Tyler, and Pleasants:

60 The West Cantral Asghait Market is comprised of the following counties: Wood,
Ritchie, Wint, Calhoun, Roane, Jackson, and Mason,

61, The Southwest As;}hait Market 5 comprised of the following countiss: Puinam;
Kanawha, Cabell, Wayne, Lincols, Boone, Logan, and Mingo. ;

62, The South Asphalt Market is comprised of the following counties: Raleigh,
Wyoming, Summem, Monroe, Mercer and MeDowell,

63,  The Northeast Asphalt Market is comprised of the following counties; Jefferson,
Berkeley, Morgan, Mineral, Hampshire Hardy, and Grant.

64, The Bast Central Asphalt Market is comprised of the f‘aﬁmﬁﬁgm‘\mﬁmz Tucker,
Barbour, Upshur, Randolph, Pendleton, Gilmer, Braxton, Webster, Pocshontas, Clay, Nicholas,
Greenbrier, and Fayette,

65. The North Central Asphalt Market is compromised of the following counties:
Mornongalia, Marion, Preston, Doddridge, Harrison, Taylor, and Lewis.

66, CRI, through its subsidiaries; i the successful bidder on the vast majority of all

DOH paving cosilracts in the Southwest and South Asphalt Markets:
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&7, Kelly Paving is the successful bidder on the majority of all DOH paving contracts
int the North Paving Market,

68.  Together, CRH, through its subsidiaries, and Kelly Paving are the successful
bidders on the vast majority of «ll DOH ‘asphall: paving: contraets int the West Ceiitral Asphalt
Market.

69.  CRH, through its subsidiaries or joint ventures, owns or controls all of the DOH
approved aspﬁalt mamxfaemﬁﬁg plants serving the Southwest Asphalt Market.

70, CRH, through its subsidiaries or joint ventures; owns or controls all sxcept one of
the DOH approved asphalt manufacturing plants serving the South Asphalt Market.

71 CRH, through ity subsidiaries or Joint ventures, owis or controls all of the DOH
approved asphalt manufacturing plants serving the West Central Asphalt Market.

3. Through the ownership or control of the hot-mix plants, CRH has obtained market'
power that allows it to exclude competitors and/or raise prices in the Southwest and South Asphialt
harkets, :

73, Thivugh the Gwnership bF control of hot-mix plants, CRH - and Kelly Paving have:
obtained market power that allows them to exclude competitors andlor taise prices i the West
Central Asphalt niarket, V

74, The relevan! geogiaphic arca for the purposes of this complaint is made up of the
) Sﬁuﬁg Southwest and West Cenitral Asphaii Markets,

FACTUAL BACKGROUND

The Defendants’ Acquisition History
75, CRH has engaged in an ongoing: series of anticompetitive combinations,

“scquisitions, agreements, and practives since 2000

3]
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76,  Defendants have thereby acquired, maintained, and enhanced market power in the
market for the sale and production of DOH-approved asphalt in the relevant geographic markets,

77.  CRH has the ability to control asphalt prices and exclude competitors throughout
the relevant geographic markets in West Virginia,

78.  In 2000, CRH began its guest to control the &sphali manufacture and sale and
asphalt paving markets in West Virginia !}m}x@z‘ the acquisition of WV Paving vig ong or more of
its subsidiaries.

79, Through its subsidiary, WV Paving, CRH acquired Southern WYV Paving and
Southemn WV Asphalt,

80, The Shelly Company, which is based in Ohio, was zoquired by CRH through one
ot more of its subsidiaries in 2000,

81, The Shelty Company also is engaged in the manufacture of nsphalt, paving, and.
aggregates production.

82.  The Shelly Company owns asphalt manufacturing plants along the Ohio River that
are-or have been DOH certified suppliers of asphalt

B3 Astecenily as 2011, The Shelly Company had two DOH approved hot-mix plants.

84, As of 2014, The Shelly Company has just one hot-mix plant near Gallipolis,
Ohig,

85 In & press release fesed by CRM in 2000, it announced its $362 million
acquisition of The Shelly Company and identified West Virginia as one of its three “main market
positions.”

) 86.  Sincethe acquisition, ﬁm‘Shﬁ:ﬂy C%}mpaﬂ}r has disappeared from the North Paving
Warket; although it owns several aggregate facilities along the Ohio River and aggrepate terminals

in West Virginia,
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87, CRH competed with Kelly Paving for DOH paving projects until 2008,

88, In2006, CRH, through one if s subsidiaries {WV Paving), entered into a joint
venture with Kelly Paving to form Camden Materials,

§9.  Camden Materals is operated by WV Paving and marxﬁfamms DOH-approved
asphalt in Parkersburg, Wood County.

90:  Since the formation of Camden Materials, CRH has not bid on any DOH paving
projects in the North Asphalt Market, thimgh it easily could with the hot-mix plant in Parkersburg,
sand several hotamix plants owned by its subsidiary, The Shelly Company, in Ohio across the Ohio
River.

91, Kelly Paving was the successful bidder on 62 percent of the DOH paving projects
biv dollar amount from 2010 through 2014 in the North Asphalt Market.

92, After the formation of Camden Materials, Kelly Paving continued to bid on DOH
asphalt paving projects in the West Central Asphalt: Market, but it Hes essentfally split the market
with CRH,

93, Upon tnformation and belief, Kelly Paving has not bid on DOH projects in Mason
County since 2006, even though it did so before forming Camden Materials,

94, In the West Central Asphalt market, CRH won 41 percent of the DOH paving
contracts by dollar volume while Kelly Paving won 37 percent from 2010 through 2014,

95, Together, CRH and Kelly Paving account for nearly 80 percent of the West Central
Asphalt Market,

96, Before June 201@ American Asphalt & Aggregates aid Blacktop %mpaied against
CRH for DOH asphalt paving projecis. |

o7, k In June of 2012, American Asphalt—a CRH-owried joint venture between
American Asphalt & Apgregate and Southern WV Asphalt—was formed,

12
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98, Since the formation of the American Asphalt joint venture, American Asphalt &
Aggregates and Blackiop Industries have stopped competing with CRH in the West Central
- Asphalt Market for DOH asphalt paving projects.

99, - Since 2013, Blacktop Industries has failed to win 2 bid in the Southwest Asp&iah
Market; although it won bids in this matket before the formation of Ametican Asphialt.

108, Upon information and belief, as a part of the joint venture agreement, American
Asphalt & Aggregate shuttered two of its asphalt plants that had previously competed against
CRH and also agreed not to compete, through Blacktop Industries.

161, From 2010 theough 2014, CRH's market share for DOH asphalt paving projects in
the Soutlwest Asphalt Masket has increased from sbout 0 percent to'about 93 percent by dollar
vohime,

102, Appalaci%im Paving & Aggregate, LLC, an aﬁph‘aituan&wpaving business located in
Lenore, West Virgiﬁi&, wor a 33,6 million coniract to pave an airport in Mingo County i 2009,

103, Shoutly after winning the Minge Coumty airport project, Appalachian Paving &
Aggregate, LLC was acquired by CRH in 2010,

104, “Upon information and belief, after the acquisition, Ap«pélac‘hian Paving &
Apggregates LLC stopped bidding on DOH paving projects.

105 CRH formerly competed with Mountain Companies, a group of commonly owned
Kentucky corporations, for DOH paving projects in the Southwest and West Central Asphalt
Markets.

106. In 2006 CRH acquired Mountain Companies, through its Oldcastle Materials
subsidiary and others.

107 - Mountain Enterprises, one of the Mountain Companies, dominated WV Paving in
the southern counties of the Southwest Asphalt Market for years,

13
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108,  Rather than compete against Mountain Enterprises, CRH simply acquired it.

109 Aspartofthat acqui#iﬁam CRH also scquired W-L Construction & Paving, Tnc, 2
Kentucky company owned by Mountain Companies owners, and entered info a joint ventire with
Bizzack, Inc., another company previcusly owned entirely by Mountain Companies’ owners.

10:  Upon information and belief, CRH also acquired the asséts of Orders & Haynes
Paving Co, Ine.

11, Orders & Haynes had previously provided asphall paving services in the
Southwest Asphiali Market in competition to CRH.

112, Upon information and belief, CRH later acquired the assets éf Yellowstar
Materials, In. in Tvydale, West Virginia,

113, Upon information and belief, Yellowstar, which owned two asphalt plants, was
formed by a former Vice President of WV Paving, Harry Dunmire.

114, Upon information and belief, Yellowstar had the potertisl to compete with CRH
within West Virginia for DOH asphalt paviix;g projects.

{15, Upon information and belief, CRH recognized the competition posed by
Yellowstar and threatenied the company, by, among dther things, claiming it would put an ssphalt
plant directly next to Yaﬂawstarf

116, Upon information and i:s‘e%icﬁ CRH also threatened trucking companies fo not haul
for Yellowstar or they would fose CRH business.

117, Upen information and belief, CRHs threats worked.

118, Upon information and belief, Vellowstar ﬁnﬁiy submitted and sold its assets to

119, Upon information and belief, Yellowstar's hot-mix plants were then tom down,

4
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120, Upon information and belief,, Yellowstar’s owmer, Harry Dunmire, was forced to
sign o 10-year non-compete clause with CRH when the assets were sold to CRH.

12l MAC {f@ﬁsmmim & Exvavating, Inc., 8 company headquariered in Indiana,
entered the West Virginia asphalt paving nuirket, providing competition fo CRH.

122. -~ MAC Construction showed e&ﬂ}} success in outbidding WV Paving on two large
DOH asphalt paving projects in 2014

123, Upon-iformation and -belief, shortly after winning the bids in 2614, CRH
acquired the company and MAC Construction requested revoeation of a pennﬁ to-operate a hots
mix plant in St Albans, West Virginia,

124, CRH purposefully took actions o maintain and énhance its market power in the
asphalt ‘manufaémﬁng and salé, and asphalt paving ‘markets through ;ﬁreda&ofy and exclusionary
achiots.

125 Gémi; information and belief, CRH:

(a)  induced boycotts against its competitors;

{b)  expressly threatened to put new competitors out of business;

{c}  “made aggressive overturss to buy out the few remaiizing competitors in the market;
and

{d) . ‘mandated staiewide covenants not 1o compele, for 8 many as ten yea‘rs, from its
vanguished business rivals,

126, Th;i:rugh its market power in DOH-approved asphalt coneréte and as‘phal‘t»mnmte
paving, CRH has created substantial barriers to those who might consider mtériug tﬁe asphalt
menufacturing or paving inarkets.

‘E 27, Upon information and belief, CRH has restricted the supply of asphalt concrete to
competing paving eémpanies; threatened new entrants in these markets with reprisals unless they

ceazed operations or sold to CRH; and engaged in other predatory conduct that makes it

15
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economically frrational for anyone fo consider lsunching or expanding. asphali production or
paving businesses i the West Central, Southwest and South Asphalt markets.
The Defendants’ Market Power

128.  CRH has dominant market power for DOH approved asphalt concrete and asphalt
paving -in the relevant geographic markets, whether: measwred by DOH contracts
won/subcontracted or by total dollar volume of asphalt coticrete sold.

Seuth Paving Market

129, CRH operates all the DOH compliant hot-mix plants in the South Asphalt
Market,

130. . In the South Paving M‘ark‘e’é from 2010 to 2014, CRHs market share for DOH
paving projects increased fram 90 percent 1o nearly 100 percent, as measured in dollars.

131, During the overall time period, CRH averaged 95 percent of the market share,
which totaled $35,102,384.00 in contracts.

132, During the same time p&ried, four competitors 1o CRH in the South Asphalt
market—Teays River Construgtion, Inc; Triton Construction Iiic.; Ahem & Assoclates, Ing;
and Pro Contracting Group— stopped bidding on DOH contracts or failed to win any DOH
asphalt paving contracts,

133, Upon infornation and belief, CRH's competitots could ho ‘iaﬁgﬁr acquire DOH-
compliant asphalt from CRH at competitive prives:

Southwest Paving Market
134, ‘CRH operates all the DOH compliant hotmix piants in the Southwest Asphalt

Market.
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135. - In the Southwest Asphalt Market, from 2010 to 2014, CRH’s market share for
DOH paving projects increéased From about 60 percent to about 93 percent, as measured in
dollars,

136. During the overall time period, CRH averaged 79 percent of the market share,
which totaled $87,292.926.00 in contracts,

137, During the same period of timé, thres competitors 1o CRH in the Southwest
Asphalt market—MAC Construction & Excavating: Blackiop Industrics; andAppalachisn
Paving & Aggregate— stopped bidding on DOH contracts-or faited to win any DOH-asphalt
paving confracts.

138, Upon information and belief, CRH acquired MAC Construction and Appalachian
Paving & Aggregate, k

139, CRH formed a joint venture with Blacktop's owner, Daron Dean,

140, Upon information wnd belief, o fourth competitor, Alan Stone Co, e, could o
longer acquire DOH-compliant asphalt from CRH af ompetitive prices and stopped bidding on
DOH paving coniracts in the Southwest Asphalt Market.

West Central Asphalt Market

141, CRH and the joint venture it formed with Kelly: Paving (Camden Materialg)
operate all the DOH compliant hot-mix plants in the West Central Asphalt Market.

142, 1d the West Central Asphalt Market from 201040 2014, CRH" ¢ market share for

- DOH paving projects increased from a low of about 15 percent to about 48 percent, s measured -
in dollars;

143, In the West Central Asphalt Market from 2010 to 2014, Kelly Paving's market

share increased from a Tow of about 18 percent to 42 percent, as messured in dollars,

17
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144, During the overall time period in the West Central Asphalt Marcket, CRH and
Kelly Paving, combinied, averaged 78 percent of the market share, which fotaled 554,349,055 in
contracts.

145, Upon information and belief, after forming Camden Materials, CRH and Kelly
Paving effectively quit bidding ngainst each other in the West Central Asphalt Market.

146, During the same period of time, two competitors o' CRH in the West Central
Asphalt market, Blacktop lodustries and Kokosing Construction Company, have stopped
bidding on DOH contracts or have failed to win any DOH-asphalt paving contracts.

147, CRH formed a joint venture with Blacktop’s owser, Daron Dean in 2012,

148, Upon information and belief, Kokosing could no longer acquire DOH-compliant
asphalt from CRH, Kelly Paving, or Camden Materials at competitive. prices and stopped
bidding on DOH paving contracts,

- North Asphalt Market

149, Inthe North Asphalt Market from 2010 to 2014, Kelly Paving's market share for
DOH paving projects increased from a low of about 48 percent to about 72 percent, as ticasured
in-dollars.

150. During the overall time period, Kelly Paving, averaged 62 percent of the market
share in the North Asphalt Market; which totaled $23,415,125.00 in contracts,

151 Dudng the same time peried, two competitors to Kelly Paving in the North
Asphalt market—Ohio-West Virginia Excavating and JF, Allen Company-—stopped bidding on
DOH contracts or failed to win any DOH asphalt paving contracts.

152, Two other competitors continueé to bid and win DOH paving coniracts in the
North Asphalt Market: Lash Paving, Inc: and Klug Bros, Inc.

153 TLash has about 12 percent of the market while Klug has about 17 percent,

18
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154,  CRH does ot bid on DOH paving contracts in the North -Asphalt Market,
although it could succ:éssﬁmy through its subsidiary, Tﬁ& Shelly Company.

155, Upon inforiation and belief, CRH has agreed with Kelly Paving not to.bid on
DOH paving contracts in the North Asphalt Market.. CRH owns or controls all Df the DOH
approved Rot-mix planis in the West Central, Southwest and South Asphalt Markets,

156, CRH can control the price of DOH approved asphalt conerete thmugh its hot-mix
plants and paving operations, -

157, CRH ¢an refuse to se}:i 1o competitors or ingredse the prices to the point where its
competitars can’t win DOH paving projects.

The Defendants’ Conduct Adversely Affects the Markets

158, - CRH'%" prices for DOH spproved asphalt zmd‘ asphalt: pavmg have knm been
constrained by compelition in the relevant geographic markets:

159, CRW's prices for DOH approved asphalt and asphalt pwing have: been
constrained by DOH bid specifications, but only murginally,

15& DOH engineers estimate what they believe 2 DOH paving project will cost when
they post the project for bids. -

165, DOW enpinsers ve past contraets 10 help determing what future prices might be,
These are known as‘engimering gstimates,

162, Thus, iFbids for DOH projects come in {.wer‘ the mgineeﬁng gatimates, DOH can
reject the bids, k

163, 'DOH does not reject ?ﬁds very often; and ﬁaquenﬂyiappmves hids that exceed

Cthe éﬁgimaring estimates,
164, From 2010 through :261;4;; DOH only rejected 5 of about 425, paving project

confracts in the South, Southwest and West Central Asphalt Markets,

19
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165, DOH frequently must sccept the contract bids that exceed enpineering estimates
due to the exigency of paving projects.

; 186, Thus, over time, the prices will rise for DOH paving projects unless they ave
constrained by competition, regardless of the costs of the inputs for the projects sich as
aggregate, liquid asphalt and labor.

167, Due fo the }a&: of competition, the costs per ton for DOH approved asphalt
increased from ahout 583 1o $87 per'ton in 2010 1o $102 to $110 per tor in 2014 in the South,
Southwest and West Central Asphalt Markets, |

168, In contiast, in the Northeast Asphalt Mark@t,k wheré the market is divided faitly
evenly among five or more competitors—including CRH, which has about 19 percent of the
market—from 2010-14, the prices of DOH approved asphalt increased from $73 10 884 per
mn.‘ k |

169, - The increase of ;msﬁes for DOH approved asphalt, thus, was Mmgsi‘ double in the
South, Southwest and West Central Asphalt Markets' as- compared o the Northeast Paving
Market,

170, The accelerated increase i E}Q}i approved “asphalt prices per ton cannot be
explained by anything other than the lack of competition.

I?i, Ini the South Asphalt Market, fiom 2(31(3»«14 CRH way the sole bidder on 63 uf
72 DOH paving contracts.

172, Owt of all 72 vontrects in the South Asphalt Market, there v}ere one of two
bidders on 97 percent of the confracts, k : L

173, By 2013, CRH was winning about 95 pe&ent of all the DOH paving confracts in

the South Asphalt Market.
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174, In the Southwest Asphalt Market, from 2010-14, CRH was the sole bidder on
113 01248 DOH paving contracts.

175, Cut of all 248 contracts, there were one or two bidders on 95,5 percent of the
coniracts.

176, By 2013, CRH was winning about 95 percent of all the DOH paving contracts in
the Southwest Asphalt Market,

177, Inthe West Central Asphalt Market, from 2010-14, CRH was the sole bidder on
12 0f 105 DOH paving contracts,

178, Out of all 105 contracts, there weré one or tw bidders on 63.4 percent of the
contracts,

179, However, upon information and belief, the West Central Asphalt Market iz where
CRH and Kelly Paving agreed to split the DOH paving contracts,

180 Thus, in the South, Southwest and West Central Asphalt Markets, CRH has been
gble to raise the price of DOH approved asphait and asphalt paving services to supra-
competitive levels because it has had virtually no-competition in those markets.

181, The State of West Virginia has paid the supra-competitive miceé for DOH
approved asphalt and asphalt paving to its defriment in the South, Southwest and West Centeal
Asphalt markets.

Anticompetitive Effects and Damages
" 182, The State has suffered infury to s general welfare and cconomy due to the
‘unlawfil actions of Defendants.
183, - The State will be subject 1o 3 continuing threat of injury fo its general welfare and-

sconomy unless Defendants sre enjoined Fom continuing their unlawful conduct.
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184. CRH not only has market power but has used it to cause DOH and thus, West
Virginia tax payers snormous damage,

185, The DOH asphalt paving contracts were unlawfully inflated and DOH was
overcharged on asphalt paving projects in an amount to be determined, from 2010 through 2014 in
the South, Southwest and West Central Asphalt Markets:

186. Due to Defendants’ unlawful conduct, the cost of DOH approved asphalt ‘and
asphalt paving services may have been arfificially inflated in the South, Southwest and West
Central Asphalt Markets causing the bass price gsed 1n 2010 o be higher than it woold have been
i g competitive market.

187. DOH purchased about 2,260,000 tons of asphalt through DOH approved asphalt
‘puving contracts from 2010 through 2014 i the relevant geographic markets,

188, The usnecassanly higiz prices for asphalt and asphalt puving services in West
Virginda has secondary, and perhaps more detdmental, finpacts. The State may be forced to either
delay road construction repairs or not pursue them at all, causing immeasurable consequential
economic damage and unconscionable public safety fisks, West Virginia's ability to finance its voud
constriction and maintenance is strabted. As the West ‘kfirgfﬁia Blue Ribbon Commission on .

 Highways obsurved i May 2016: “To sompensate for stagnant state and federal revenues; the
WVIVH hay increased the overgll paving cyele to wearly 30 years when @ T2-year paving cyele
is desired. This ﬁw&m that on average a road paved today will ot be repaved. for 30 vears,
However, because WVDOH, rightly, considers those roads with the most use to be the highist
priovity, many lower volume local service vouds may wever get vepaved and wight huve to
become unpaved gravel roads,” West Virginia Blue Ribbon Commission on Highways, Investing

in West Vs‘;gim‘a%;ﬁ:wfs, FPhase Homphasis added)..
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COUNT }
Restralnts of trade b violation of W. Va, Code § 47-18-3
{Against CRH, Camden Materials, and Kelly Paving)

189; The State incorporates by refersnce and fhereby re-alleges the preceding
paragraphs as if fully set forth herein.

190, Before CRH and Kelly Paving began the Camden Materials joint venturs; they
competed agaitst each other for DOH paving contracts.

191; CRH and Kelly Paving agreed and conspired with i:aﬁi‘l‘{a‘{h&r to form Comden
Materials, an asphalt manufacturer and setfer.

192, Upon information and belief, as part of the agreement to form Camden Materials,
CRH agreed fiot to bid on DOH paving contracts in the Norlh Asphialt Market anil Kelly Paving
and CRH sgreed not to bid against or fo pmyidé complémentary bids to each other's in the West
Ceniral Asphalt Market,

193, CRH and Kelly Paving as part of the formation of Camden Materials conspited to
divide the North and West Central Asphalt Markets for DOH paving contracts.

194.  Upon information and belicf Camden Malerials has refused to sell DOH approved
asphalt 1o competitors of CRH and Kelly Paving at competitive prices.

195, The foregoing actions iaken by CRH, Camden Materials and Kelly Paving have
resteained frade in the DO approved asphalt manufacturing and -sale market and the DOH
approved asphalt paving market in violation of W.Va: Code § 47-18-3.

198, T}}é conspiracy between CRH; Camden. Materials and Kelly Paving had the
purpose and effect of raising prices for DOH approved asphalt and DOH approved asphalt paving
it the West Central Asphalt Market.

197, The conspiracy between CRH, Camden Materials and Kelly Paving had the

prpose and. effect of eliminating or excluding competition and thus raising prices for DOH

23
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approved asphalt and DOH approved gsyhah paving in the West Central Asphalt Market in
violation of W, Va. Code § 47-18-%

198 As a direet tesult of the conspiracy between CRH, Camden Materials and Kelly
Paving, the prices for DOH approved asphalt and DOH asphalt paving contracts were higher than
they otherwise would have been if competition had been unrestrained in the West Central Asphalt
Market in violation of W, Va. Code §47-18-3.

; COUNT I
Restraints of trade fn violation of W.Va: Code §47-18-3

{Against CRH, American Asphalt; American Asphalt &
Agpregate and Blacktop Industries)

199 The State incorporutes by rgférem:e and thereby re-alleges the preceding
paragraphs as if fully set forth herein,

200, Before CRH and American Asphalt & Aggregate began the American Asphalt
joint venture, they competed against each other for DOH paving contracts in the West Central
and Southwest Asphalt Markets.

201. CRH and its competitors, American Asphalt & Aggregate and  Blacktop
Industries. (collectively “Dean™) agreed and conspired with each other to form Ameriean.
Asphalt, -an asphalt manufacturer, sellerand paving company.

202, Upon information and belief, s part of the sggeement to o American Asphalt,
Dein agreed not to bid on DOH paving contracts in the West Central and Southwast Asphalt
Markets or to provide umi}mpatiﬂve hids 16 those submitted by CRH in the West Central and
Southwest Asphalt Markets.

203, CRH and Dean, a8 part of the formation of American Asphalt conspired to divide

the Southwest and West Central Asphalt Markets for DOH paving contracts,
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204, The foregoing actions faken by CRH, American Asphalt and Desn have
restrained trade in the DOH approved asphalt manufacturing and sale and the DOR approved
asphalt paving markets In violation of W. Va, Code § 47-18-3.

208, The cohspirsey between CRH, American Asphalt and Dean had the purpose and
effect of raising prices for DOH upproved ;*mpha!t and DOH approved asphalt paving in the
Southwest and West Central Asphalt Markets,

206, The conspivacy between CRH; American Asphalt and Dean had the purpose and
effect of eliminating or excluding competition and thus raising prices for DOH approved asphalt
and DOH approved asphsh paving in the Southwest and West Central Asphalf Markets in
violation of W, Va, Code §47-18-3,

207, Asadivect result of the conspiracy between CRH, American Asphalt and Dean,
the prices for DOH approved asphalt and DOH asphialt paving contracts were higher than they
otherwise would have been if competition had been unrestrained in tkhﬁ:mlevmzi geographic
miarkets in West Virginia, in violation of W, Vi, Code § 47-18-3,

COUNT I S
Monopolization in Violation of W, Va. Code §47-184
{Against CRH)

208, The State incorporates by reference and thereby re-alleges the preceding paragraphs
ag if fully set Torth herein,

209; At all times relevant hersin, CRH did knowingly and unlawfully rﬁanﬁpt}iizé,
maiitain ﬁs monopoly, or sttempt 1o monopolize 8 part of the trade or commerse in the
wanufacture and sale of asphalt of DOH approved as;.ﬁxa‘lt mxzmrﬁte it the relevant geographic

markets in West Virginia, in viclation of W. Va, Code §47-18-4,
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210,

foltowing:

(@)

did:
(a)
B
{©
d}

te)

2

1t was & part of the unlawful monopoly and the purpose thereof to secomplish the

To create and maintain a monopoly in the sale of DOH approved dsphaltin West
Virginia;

To control and affect the price of DOH approved asplﬁlf;

To establish and wiaintain wircasonably high, extessive, supra-competitive

‘prices for DOH approved asphalt in West Virginia; and

Ta prevent, supprass and eliminate competition in the manufactre atd sale
of DOH approved asphalt in West Virginia.

As part of the unlawiul monopoly and in furtherance and maintenance thereof, CRH

Acquire competitors in the asphalt industry in or near West Virginia
Acquire competing asphalt plants in or pear West Virginia

Entered into joint ventures - with competitors fn the DOH approved asphalt
mianufacturing industry within West Virginia;

Enter into joint ventures with competitors i the DOH approved asphalt paving
industry in West Virginis; and

Threaten potential - competitors and entrants into the DOH “approved asphalt
manufacturing and sale market.

As # result of the foregoing, the State hag been damaged and will continue 1o be

dumaged bevsuse it i compelied to prrchase DOH approved asphalt'at non-competitive prices

because CRH has been able fo unlawinlly ‘maintain Supra-competitive” prices for DOH

approved asphalt; all i violation of W. Va, Code § 47184,

213,

COUNT IV ;
Monopolization in Violation of W, Va, Code §47-18-4
i {Against CRH)

The State incorporates by reference and thereby ve-alleges the preceding paragraphs

s if fully set forth herein:
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214,

At all times relevant hersin, CRH did knowingly and wnlawfully monopolize,

maintain s monopoly, or sttempt to monopolize the market for DOH approved asphsih paﬁsg

services in the velevant geographic markets in West Virginia, in violation of W, Va, Code § 47-

184,

215

following:
(@
&)
{c}

)

218,

dids

It was u part of the unlawful monopoly and the purpose thereof to accomplish the

To ereate and maintain a monopoly in market for DOH approved asphalt paving
services in West Virginia;

To control and affect the price of DOH approved asphalt paving services in West
Virginia;

To establish and maintain unreasonably high, excessive, supra-competitive prices
for DOH approved asplalt paving in West Virginia; and

To prevent, suppress and eliminate competition in the market fa\rk DOH approved
asphalt paving in West Virginia,

Ag part of the snlawful monopoly and in frtherance and maintenance thereof, CRH

Adqguire competitors in the asphalt industey in or icar West Virginia,
Acquire competing 3sp§3a§t~ pavers in or near West Virginia;

Entered into joint ventures with competitors in the asphalt ‘manufscturing and
paving industry within West Virginia; and

Threaten potential competiters and enlrants: into the market for DOH approved
ssphalt paving services in West Virginia.

As a result of the foregoing, the State has been damaged and will continue to be

damaped hecause it is compelled 1o purchase DOH approved asphalt paving services at non-

competitive prices because CRH has been able to miaintain supra-competitive prices for DOH

approved asphalt paving services in the relevant geographic markets in West Virginia, all in

violation of W. V. Code § 47-18-4.
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COUNT YV
Attempt to Monopolize in Violation of W. Va. Code §47-184
{Against CRH)

218, The State incorporates by reference and thersby re-alleges the preceding paragraphs
as if fully set forth herein.

219, CRH aequired a controlling interest in an aggregate producer, Boxley Aggregates of
WV, Ine, in- 2002 by forming s joint. venture between Boxley Materials Company and and
Southern WY Paving named Boxley Agpresates of West Virginda, LLC, CRH changed the name
of the joint venture fo Appalachian Aggregates, LLC in 2016 (“CRH Aggregates™).

220; CRH Aggregates operates three quarries;

221, Fourother quarsies produce agpregate suitable for DOH approved asphalt for DOH
asphalt paving ;am;fec{s in the South and Southwest Asphalt Markels.

222 Theee of the quaries are owned by Pounding Mill Quanry Corporation. The fourth
is owned by a company unrelated to CRH or Pounding Mill.

223 Two of the CRH quarries produce Timestone suitable for use in DOH approved
asphalt for DOH asphalt paving projects; One of these two quarries is close enough to the South
Asphalt Market to competitively supply aggregate to DOH approved hot-mix plants.

324, The third CRH quarry produces sapdstore which is not suitable for DOH approved
asphalt paviﬁg projects:

225, Upon information and belief, CRH is attempting to acquire three more quarries
serving the Southwest and South Asphalt Markets, the Pounding Mill quarries, which would give it
ownership or control over four of the five limestone quarries capable of supplying DOH approved

ageregate to hot-mix plants serving the South and Southwest Asphalt Markets.
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226, After the acquisition, CRH would possess sufficient market power to increase the
priceof DOH approved aggregate and maintain its market power for DOH approved asphalt in the
- Southwest and South Asphalt Markets.

227, After the scquisition, CRH could further refuse to supply DOH approved
agurepate and asphalt to competing ssphalt manufacturers and asphalt pavers.

228, Ultimately, “the &Eﬁ;ﬁfﬁiﬁéi} would nearly guarantee the foreclosure of new
entrants fo supply DOH approved ageregate or asphalt in the South and Southwest Asphalt
miarkets, and allow CRH to exercise and maintain its market power,

229, 1§ CRH scquires the Paundiﬁg Ml quarries, it will own or control at least 4 of 3
guarries that can produce DOH spproved ageregate for use in DOH approved asphalt concrete in
the South and Southwest Asphalt Markets.

230, The sequisition of the three quarries by CRH would create o dominant aggregate
company in the Southivest and South Asphalt Markets.

231, The sequisition would reduce the number of 5igniﬁcant competitors nperming
aggregate facilities in these markets from theee to two, for DOH paving projects, and from two
one for DOH paving projects for the West Virginia Parkways Authority which operates the West
Virginia Tumpike:

232, This would allow CRH to cement its hold on DOH asphalt paving projects in the
Southwest and South Asphalt Markets.

233, Because of the nature of aggregate and the costs for transp‘amﬁm itis unlikéiy that
Ay new quiny producing apgrogate suitable for DOH asphalt paving projects will be commenced
fri o i elose proximity to the South or Southwest: Asphalt Markets.

234, With control of four of of the five approved sourees for DOH approved agaregate,

CRH will beable to exercise market power to control the prices of aggregate and exclude



60486 Federal Register/Vol. 83, No. 227/Monday, November 26, 2018/ Notices

competition in the market for DOH approved aggregate in the South and Southwest Asphait
Markets in violation of W, Va. Code § 47-18-4, |

235 With control of the DOH approved aggrogate market, CRH will fusther maintain
and cement its monopoly over DOH approved asphalt and asphalt paving projects in the South and \
Southwest Asphalt Markets in violation of West Virginia Code § 47-18-4,

236, CRH must be enjoined from acquiring the Pounding Mill quarries fo prevent the
unlawful monopolization of DOH approved aggregate in the South and Southwest Asphalt
Markets pursuant to W.Va, Code §47-18-8,

COUNT VI |
Unjust Envichment
{Against All Defendants) :
237, The State incorpotates by reference and thereby re-alleges the gréceding :
- paragraphs as if folly set forth herein.

238, Defendants” conduct was undertaken with the specific purpose of increasing prices
for. asphalt and asphalt paving services and maintalning prices for each at supra-competitive

levels.

238, -As-a proximate result of Defendants' restraint of trade and monopolization they
have been unjustly enviched by their willful violations of West Virginia laws: k

240, 'The State conferred a beiefit upon Defendaits by paying supra-competitive prices
for asphalt and asphalt ;}awing services in the relevant geographic markets.

241, Defendants' conduct conferred & benefit upon ihemsghﬁ at :he expense of the

- State, Defendants were aware of the benefits c&ﬁfﬁrred by the State on them, and those conferred
by Defendants upon themselves. Those benefits caine at the expense of the Sta;a. Defendants have

retained this benefit without compensating the State.

3
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242

1t would be inequitable to allow Defendants to retain those benefits considéring

Defendants’ behavior in creating the environment that allowed them to obtain those benefits,

PRAYER FOR RELIEF

WHEREFORE, , Plaintiffy, State of West Virginia, by and through its Attorney
General, Patrick Morrisey, and the Department of Transporiation  Division of
H;ghways pray that this Court grant them the following relief on behalf of the Stam, its
agencies and its oitizens:

1.

5

That the Court adjudge and decres that CRH, ple, Old Castle, Inc., Old Castle
Materials, Inc, West Virginia Paving, Inc., Southern West Virginia Paving, Inc,,
Southern West  Virginia Asphalt,  Inc,, Camden Materialy, Inc. ("CRH

Defendants™ Defendants have monopolized trade and commerce in the market

for DOH approved asphalt in the South, Southwest snd West Central Asplalt
Markets, in violation of W.Va: Code § 47-18-4;

That the Court adjudge and decree that CRH Defendants have ‘m aintained their

monopaly in the market for DOH approved asphalt in the South; Southwest and
West Central Asphalt Markets; in violation of W.Va. Code §47-18-4;

That the Court adjudge and decree that CRH Defendants have attempted to
monopolize the market for DOH approved asphalt in the South, Southwest and
West Central Asphalt Markets; in violation of W.Va, Code § 47184

That the Court adjudge and decree that CRH Defendants have monopolized

trade and commierce in the market for DOH approved asphalf paving services in -

the South, Southwest and West Central Asphalt Markets; in vielation of W.Va
Code § 47184,

That the Court adjudge and decrée that CRH Defendants have  maintained their
monopoly in the market for DOH approved asphalt paving services in the South,
Southwest and West Central Agphalt Mar'&ats, in violation af W.Va. Code § 47~
184

That the Court adjudge and decree that CRH Defendants have attempted to
monopolize the market for DOH approved asphait pavmg services in the South,

184y ;

That the Court adjudge and decree that CRH Defendants and Kelly Paving have
conspired to restrain trade in the market for DOH approved asphalt in the West
Central and North Asphalt Markets in violation of W.Va. Code § 47-18-3;

That the Court adjudge and decree that CRH Defendants and Kelly Paving have

- conspired to restrain trade in the market for DOH approved asphalt paving

Southwest and Wﬁst Central Asphalt Markets, in violation of W.Va. Code § 47
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serviees in the West Central and North Asphalt Markets in violation of W Va.
Code § 47-18-3; ‘

10, That the Court adjudge and deciee that CRH Defendants and American Asphalt
& Aggregate, Inc, American Asphalt of West Virginia, LLC, Blacktop
Industries and BEquipment Company (*Dean Defendants”) have conspired to
réstrain trade in the market for DOH approved asphalt in the West Central and
Southwest Asphalt Market in violation of W. Vs, Code § 47-18-3;

110 That the Court adjudge and decree that CRH Defendants and Dean Defendants
have conspired to Testrain trade in the market for DOH approved asphalt paving
services ‘in the West Ceatral and Southwest Asphalt Markets in violstion of
W.Va: Code § 47-18-3;

12, That the Court order that all Defendants be permanently enjoined from any’
aetivity in-violation of the West Virginia Antitrast Act;

13, Enfer an Order pursuant to W, Va,. Code § 47-18-8 enjoining and restraining all
Defendants and their agents, employees, helrs; successors, assigns, officers, and
directors from acquiring, maintaining, increasing, or using any market power to
suppress, eliminate, or exclude competition ot to fix, control, maintain, increase,
decrease, ‘or stabilize prices, rales, or fees for any commodity or service, or
otherwise aitempting (either independently or jointly with any other person) or
conspiring with any other person to achieve the same result;

4.  Enter an {)ré&r restratiing and preventing CRH Defendants or any of their
affiliafes from acquiring any interest in the Pounding Mill quarries;

18, ‘That the Court enter judgment againgt the Defendants, jointly and severally, for
three times the amount of dwnages suffered by the State #s 8 result of
Defendants' violations of the West Virginia Antitrust Act. W, Va. Code §§ 47~
18-1et5egs;

16:  Enter an Order in favor of the State and against all Defendants granting all
equitable relief including but ot Hmited to disgorgement and restitution, and
divestiture of all assels necessary to restore competition 1o the DOH approved -
asphalt: manufacturing and sale; and asphalt paving markets iy the relevant
geographic markets in West Virginia;

17, Enteran Order pursuant to W, Va. Code § 47-18-8 requiring all f}efézadams fo
each pay maximum penalties provided under the West Virginia Antitrust Acty

18, “Enfer an Order pursuant to W. Va. Code §§ 47-18-8 and -9 requiring all
Defendants - to: pay all- of the State’s costs relating to the investigation,
prosecution, and, if necessary, the appeal'of this action, including attomneys' fees
and the costs of testifying and consulting experts; and
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19, Geant the State such other and further relief that the Court deems necessary or

dppropriate.

JURY DEMAND

Plaintiffs demand a trial by jury.

33

Respectfully submitied:

STATE OF WEST VIRGINIA, exrel.
PATRICK MORRISEY,

ATTORNEY GENERAL

and ‘ B
PAUL A, MATTOX, JR. IN HIS OFFICIAL
CAPACITYAS SECRERETARY OF
TRANSPORTATION AND
COMMISSIONER OF HIGHWAYS,
WHST VIRGINIA

DEPARTMENT OF TRANSPORTATION

By Counsel

Fdward M. Wenger V Bar No. 13058)

General Counsel

Steven A. Travis

Agsistant Attorney General (WV Bar No: 10872)
State Capitol, Bidg. 1, Room E-26

1900 Kanawha Blvd. East

Charleston, WV 25303

{3041 558-2021 (telephone)

{304) 558-0140 {Tacsimile)

Douglas L Davis (WV Bar No. 55023
Assistant Attomey General

Consumer Protection/Antitrust Division
Post Office Box 1789

Charleston, WV 25326-1789

{304} 558-8086 {telephone)

{304) $58-0184 (facsimile}
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EXHIBIT A
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Agpgregate Sources Rated 421" by WYDOT
H-12016

The following sources haive been vited " A1 In accordance with MP 700.00.52, This list s
published monthly, snd if nécessary, amended »y additfonal information bevomes available.

Company i Source
AACLULTOE « Allegheny Aggregates. Shori Gap, WV
~~BACLOLT0 - Appaluchisn Aggregates Beckley, WV
~BACLULT04 « Appalachian Appregates Lawlxkurg, Wy
BACLOL 0 - Appalachian Aggregates Mill Point, WV
CLCLO3T04 - Carmeuse Lime Mayevllle, KY
FMCLOL 04 - Pairfus Materinls Arthy, Wy
FMC1L02.704 - FalrTux Materials Scherr, WY
GICLOLY0 « Greer Industries Germany Yalley, WY
1QC1.01,704 ~ Tnwood Quarry Tnwood, WY
JFAZDLT04 - T Allen Company Muashey Gap Quarey, WY
JFALGL704 < J F Alten Company Elkins, WY
MMALILT0 ~ Martin Marietta Agpregates Peirolevm, WV
MMALDE 704« Martln Marietts Aggregates Parkersburg, WV
MEPLOLT0 - Meadows Stene & Paving Muanterville, WV
= MOESTO1.704 « Mercer Crushed Stone Frinceton, WV
= PMQLUL 704 - Pounding Mills Quarry Bluelield, WV
e PMQEUZT04 - Pounding Mills Quarey Pounding Mills, WV
R BSTAL704 « RBE (Greystone Quarey) Lewishurg, WV
SWVLO1.704 - Southers WV Asphalt Elking, WV

For additional Information and lustructions concerning this Hst, see MP 700.00.5;
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Wt Vinginds Tvivion of Highway

Approved {inspected] Asphaltic Concrete Plants
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3TATE OF WEST VIRGINIA ET Al v TERRY PARKS
OLDCASTLE, INC, ET AL, 03r4f2018
) Page 3
1 CRRCTHE CIRUUDT CUURT OF KANANNA' BOURTY, WEST, VIRGINGA 1
R AR R R R R R R R R R R R R W R R 3 ~ X
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§ . HIS OEFIOTAL. CAVACIEY NS SECHET) 4
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O TRANSEORTRTION, )
i £ By Bt BESBEBIE L e Fags. &
" Platuniits, B e
W el hecdon No, 10041 6
§ )
TR CLOCRERNE, Iy ShatasTE ?
HNTERINGE . IND. £ RERT VIRSINTA o exhibite wuvked durine this
BAWLNG, THO.; SOUTHREN WEEY VIROINIE S . aled
1 PAVING, TNC.; SOUTHERN WEET VIROINIA B deposizion.]
ASPERLT, INC.: MEGA PAVDN. INC.: ¥
11, CRUDEN MATERIAUE, BLOy AMERICHN -
ASPHALY & SOUURGATE, NGy AMERICM
T2 REPMALT OF WEST VIRTNIA, 140 31
B ENEERTRY AR SOUTRMEND .
T3 COMERRY,
he! Dadendante. . . . i3
PIG . F E R R R R R R R R KRR R R R E Rk P
18 The widedtspsd Sepoeivion of THERY FRRES. -
Ee umider tha wesl %
¥ Wivglnde Buleg.of 33 peocedure i fhe g
it g e fR ot B
I8 nobive, before Tectsy Lo Marvey; & Reglsteved i
b Biptowake Raporber ded Botawy Bublis within 18
1% and for- the Stabe of West Yirglada, bkid sk
B Denntey Tos & Bidtes, 113 BallE Ridgs 1%
o Fowly Princebon, West Weglnis: oa thy Mk )
ey of Wardh; 2018,
21 33
#2 FESPIING RERORTIRG, el 2%
Tevesn Lo Hswey. BN, ORE "
23 TIY L Soreet &
harlesbon, ¥R Bl 23
24 AR 06
) k “Paged e . Paged
B P 1 PROCEEDINGS
3 e 2 VIDEOGRAPHER: Titis Is the videotaped
3 TEVERRING ON BEMMG OF THE MLATIS: 3 deposition of Terry Parks taken by the plaintiffs in
i m;: aitstde, deguive 4-the matier of the State of Wes! Virginia, et al. versus
5 BILEN S BLARSEN TRE N \ . N
su8 Capieal, Steser § CRHM, ple, Oldcastie, Inc., el al, being Civil Action
s haviesten, Wi -2 B No. 17-C-41, In the Clreuit Court of Kenwha County,
B APPENIING O NERALE OF THE SEFREORNIS 7 West Virginia, beid af the Country Innand Sultes in
9 , ; s e e o e
% Hookn Gobdiin T, Eemitee § Princeton, West Virginia, on this 14th day of March;
i Ridhird M. O Seguiioe & 2R,
[ R : . R . ;
1 B0 Bow 56T ) 10 My name is Chris Leigh and P'm the legal vides
Chaviesbon, W IRER-RIHY bl s 3, : .
I {Unaneel Sae TRE play Oldemnsds, Tem i sp&mﬁs:!, T?&% sourt tgpqﬁerrs?‘ s Harvey,
Olduauble Wateridls, Tne West Wagtois 112 Thetme isapproximately 1:58 pan.
1% Taedg, Tae. e Sodthery Sedt Visglsa P 8 S »
m&sﬁﬁ, ey swt:tm et i . i 13 ‘Would the court reparter please swear the wilness,
A4 Baphall Tea s el Caaden Beberials, 0 14 {WMGSS WQ}
1% ;
Miokael J. Barvell; izsqa‘izfe 15 T ﬁ R R V PA ﬁ K S
18 A Ty &, e 16 was called as 8 witness by Plaintifs, pursuant to
i Hunkingbon, W 25972845 17 writlen notice, and having bean first duly swor;
{Coundel, Toy Welly Puving, fng.d. .
18 WU IR 18 festified as foliows:
38 Sadd . Dobgon, Bay 3 EXA
AR Ry, 1R 19 e MINATION
A 1386 Virginia Stresk, East 20.BY MR, RITCHIE: )
Cherlaghon, W 85381 5 ;. i 2
- o b Rt AghlE ad 21T @ feﬂy, again, my name {s Zak Ritchie. We just
. g8 "1295 " phalt of Hest 22 met for the first time out in the lobby, and | represent
2 Virginds, 188y & g i N
snd Buipment Sompany ) 23 the plaintiffs, along with several of my colleagues from
“;fj 24 the Balley & Glasser law firm In Charleston.
Realtime Reporters, LLC

schedulerealiime@gmail.com . 304-344-8463
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. STATE OF WEST VIRGINIA ET AL v. TERRY PARKS
GLOCASTLE, INC, ET AL, 031412018
e 87 4 Fags 38

1 You can actually go down and Jook at those revords. "
2. Q. Aliright. Very good. 'l do that.

3 Have you been interviewed by anvone about what -
4 you know, what transpired about - you know, anything
§ with respect to West Virginia Paving?

& A No. No. |Halked to these guys a couple times

7 when they first corme and starled talking fo me. Once

8 give them - | talked to them about the information |

9 have give you-all today, and that's the only thing we've

10 discussed with them.

11 Q. Did you talk to the United States Department of
12 Justice «

13 A Tactually talked to the Depariment of Justice

14 about the quarry buyout

15 Q. Okay. When was that and what was the context
16 of that?

17 Ao Thatwas up Gl last year, just where we were

18 gelting thraatenad tonot be able 1o buy stone ¥ they

18- got the quarres:

20 Q. Okay. You sald you were threatened. Who

21 threatened you?

22 A, Chria Hollifield has told me two or three tmes

23 thatif they got the quaries that they were going to

24 cut meoff on stone.

AL Yes there was some of i financed. We ended

1. Q. Where did you buy the plant that you now have?
2 A Tbought tin St Louls, Missout,

3 Q. How muchdid you pay for that?

4. A Vo thinking $175,000 s what the purchase

5 price was on il

6 Q. Okay. Did you have to finance any of that?

¥ A Yes. Ws sill financed,

8 Q. Okay. Did you finance the whole purchase

§ price?

10 A Yes

1 Q. Okay. Did you have any additional costs that
12 you had to putin moving it, putting it up, and is any
13 of that financed?

15 up like $1.2 million In the whole plant set.

16 Q. Donss that include the property that you

17 bought?

8 A Yes.

19 Q. Where do you get the components ofyour
20 asphalt? )

21 A. The stone comes from Pounding Mill and the
22 liquid comes from Assoclated Asphall in Roancke,
23 Virginta, ‘

24 Q. Is that prefty much your only source?

‘ Page 38
1 G, Okay. If they got which quarries?
2 A The Pounding Mill quarries.
3 Q. Okay. Have you actually had any problems
4 getting stone? ‘
§ A Notupto this point, no, sir,
§ O Okay
¥ A Theyhaven't acquired the quaries yel |
8 think it comes effective April 1st,
8 Q. Whatis your understanding about that
10 acquisition?
11 A Wall, from my understanding from the DOJ, the
12 DOJ told e last year that the deal had been made. They
13 had to sell the Rocky Gap Quarry on the Virginla side.
14 They were going to sell that quarry to an oulside person
15 s0 we would be guaranteed o get slone,
16 Q. Okay.
17 A Told us it we had any problems just fo = just
18 to contact them and they would make sure that we were
19 able to get stone is what they're saying.
20 Q. Ali right. You said that you bought the older
21 plant down there at Rocky Gap -

22 A Yes,sir )
23 Q. =for, like, $30,0007
24 A Uh-huk:

Fage 40

1 A Yas,

2 O Youdort go to Ashland to get it?

3 A We--wegattack from Ashland s the only

4 "thing we gt from Ashland Is just our tack. Thal's the

§ far you put dowr on the road belors you pave:

§ Q. Okay. Doyou do work for the Department of

¥ Transportation - West Virginia Department of

§ Transportation?

8 A Yes s
10" Q. When did you start doing that work?

11 A Lastyear.
12 Q. How many bids do you think you've wor with the
13 Departinent of Transportation?
44 A, Lastyear probably five or six. This yearwe
15 won the Pegard bid and the lay-down bids. We've won two
18 this vear. )
17 Q. Okay. So, have things been going fairly well?
18 A They've been decent, but the - how should |

19 put this? The overall money, where we're down so far on
20 pricing; you know, we're 8t a bare minfmum trying fo gat
21 by, just irying to make a living, because the prices

22 where Wast Virginla Paving, where we've bulting heads
23 trying to = just frying to survive.

24 Yougetwhat I'm saying? | mean, our= our profit

Realtime Reporters, LLC

schedulerealtime@gmail.com 304-344-8463
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EXHIBIT B
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DECLARATION OF TERRY PARKS
AAA PAVING & SEALING, INC.

L My name is Terry Parks and | am the Vice President of AAA Paving & Sealing,
Ine. (“AAA Paving™). AAA Paving operates out of ore asphalt-conorete plant (located at 360
Turnpike Industrial Park Road, Princeton, West Virginia) that serves industrial, commercial, and
residential customers in the southern area of West Virginia and the southwest area of Virginia,

Z For many of its customers, AAA Paving must purchase aggregate that meets the
specifications set by the West Virginia Department of Transportation ("WVDOT aggregate™).

3 The distance from AAA Paving to a quarty is'an important factor i my decision
where to purchase WVDOT aggregate.

4, Historically, Pouniding Mill supplied nearly all of AAA Paving’s WVDOT
aggregate from its Mercer Quarry {located at 1111 Blake Hollow Road, Princeton, West
Virginia). The Mercer Quarry is approximately 6.5 miles from AAA Paving's asphalt-concrete
plant. Pounding Mill also owned all of the other quarries near AAA Paving, including the Rocky
Gap quarry, which is located at 707 Quarry Drive, Rocky Gap, Virginia. The nearest quarry that
wag not owned by Pounding Mill was located in Lewisburg, West Virginia, about 60 miles away
from AAA Paving.

5. 1 understand that in July 2018, CRH acquired Pounding Mill, including the
Mercer Quarry. | also understand that the Depariment of Justice required that Pounding Mill's
Rocky Gap Quarry be sold to an independent purchaser-—Salem Stone~-as a condition of
allowing that acquisition;

6. The sale of the Rocky Gap Quarry to Salem Stone gave AAA Paving a much
closer and more cost-competitive sccond agaregate supplier than it had before CRH acquired

Pounding Mill. Before that acquisition, the Mercer Quarry and the Rocky Gap Quan'y were both
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owned by Pounding Mill, so they did not compete. Instead, the next best alternative to the
Mercer Quarry not owned by Pounding Mill was in Lewisburg, West Virginia, about 80 miles
away from AAA Paving’s asphalt-concrete plant, As aresult of the sale of the Rocky Gap
Quarry, the Rocky Gap Quarry now is AAA Paving's next best alternative to the Mercer Quarry.
The Rocky Gap Quarry is only 7.5 miles farther away from AAA Paving than the Mercer
Quarry. This medns that AAA Paving's next best alternative o the Mercer Quarry is now 14
miles away from AAA Paving, while before the acquisition it was about 60 miles away.

7. Since CRH acquired Pounding Mill in July 2018, AAA Paving has been
purchising WVYDOT aggregate from the Mercer Quarry, now awned by CRH. AAA Paving’s
prices for WVDOT aggregate from the Mercer Quarry have not increased since CRH acquired
the Mercer Quarry. CRH has never refused to supply AAA Paving with WVDOT aggregate.
AAA Paving’s costs for WVDOT aggregate have not increased since CRH acquired the Mercer
Quarry.

8. The Rocky Gap Quarry is a viable altamative to the Mercer Quarry Tor AAA
Paving's aggregate requirements. To obfain aggregate from the Rocky Gap Quarry, AAA
Paving would need to truck the aggregate an additional 7.5 mileg bevond the distance from AAA
Paving’s plant to the Mercer Quarry. | do not anticipate that that additional distance would
significantly raise my costs.

9. Salein Stone recently reachied vul to let me know that it is interesied in sefling
aggregate to AAA Paving once it completes preparing the equipment at the Rocky Gap Quarry to
produce WVDOT aggregate. AAA Paving has not yet purchased any aggregate from the Rocky

QGap Quarry.
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10,

In the summer of 2018, CRH provided AAA Paving discounted prices (like

account credits) for aggregate. These discounts were provided when & major road construction

project on 177 in West Virginia defayed the movement of AAA Paving’s trucks in and out of the

Mercer Quarry, Because of these delays, CRH offered to supply AAA Paving with aggregate

frony its more distant quarey in Bluefield, Virginia, Thissupply was offered at discounted prices

during the constraction period, which would make up for the additional cost of trucking.

1 declare under penalty of perjury that the foregoing is true and correct.

Exccuted on October2, 2018.

[FR Doc. 2018-25593 Filed 11-23—18; 8:45 am)]
BILLING CODE 4410-11-C

Terry Barks
Vige President

AAA Paving & Sealing, Inc.

DEPARTMENT OF JUSTICE

Executive Office for Inmigration
Review

[OMB Number 1125-0006]

Agency Information Collection
Activities; Proposed Collection;
Comments Requested; Reinstatement,
With Change, of a Currently Approved
Collection

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: 30 Day Notice.

SUMMARY: The Department of Justice,
Executive Office for Immigration
Review, is submitting the following
information collection request to the
Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995.

DATES: The Department of Justice
encourages public comment and will
accept input until December 26, 2018.
FOR FURTHER INFORMATION CONTACT: If
you have additional comments
especially on the estimated public
burden or associated response time,
suggestions, or need a copy of the
proposed information collection

60499
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