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section 14201(a) of the Tax Cuts and
Jobs Act, Public Law 115-97 (2017)
(“the Act”), section 951A requires a
United States shareholder (“U.S.
shareholder”) of any controlled foreign
corporation (“CFC”) for any taxable year
to include in gross income the
shareholder’s global intangible low-
taxed income (“GILTI"’) for such taxable
year. Section 14201(d) of the Act
provides that section 951A applies to
taxable years of foreign corporations
beginning after December 31, 2017, and
to taxable years of U.S. shareholders in
which or with which such taxable years

SUMMARY: This document contains
proposed regulations implementing
section 951A of the Internal Revenue
Code. Section 951A was added to the
Internal Revenue Code by the Tax Cuts
and Jobs Act, which was enacted on
December 22, 2017. This document also
contains proposed regulations under
sections 951, 1502, and 6038. These
proposed regulations would affect
United States shareholders of controlled
foreign corporations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by November 26, 2018.
ADDRESSES: Send submissions to:
Internal Revenue Service,
CC:PA:LPD:PR (REG-104390-18), Room
5203, Post Office Box 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (indicate REG—
104390-18), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW, Washington, DC 20224, or
sent electronically, via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG—104390—
18).

FOR FURTHER INFORMATION CONTACT:
Concerning proposed regulations
§§1.951-1, 1.951A—0 through 1.951A—7,
1.6038-2, and 1.6038-5, Melinda E.
Harvey or Michael Kaercher at (202)
317—6934; concerning proposed
regulations §§1.1502-12, 1.1502-13,
1.1502-32, and 1.1502-51, Austin
Diamond-Jones at (202) 317-6847 or
Kevin M. Jacobs at (202) 317-5332;
concerning submissions of comments or
requests for a public hearing, Regina L.
Johnson at (202) 317-6901 (not toll free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 1 under
sections 951, 951A, 1502, and 6038 (the
“proposed regulations”). Added to the
Internal Revenue Code (‘“Code’) by

of foreign corporations end. The
proposed regulations under section
951A provide guidance for U.S.
shareholders to determine the amount of
GILTI to include in gross income
(“GILTI inclusion amount”).

Section 14201(b) of the Act added two
new foreign tax credit provisions
relating to GILTI—section 960(d)
provides a foreign tax credit for taxes
properly attributable to tested income
taken into account by a domestic
corporation under section 951A, and
section 904(d)(1)(A) provides that any
amount included in gross income under
section 951A (other than passive
category income) is treated as a separate
category of income for purposes of
section 904. In addition, section
14202(a) of the Act added section 250 to
the Code providing domestic
corporations a deduction equal to a
percentage of their GILTI inclusion
amount and foreign-derived intangible
income, subject to a taxable income
limitation. The proposed regulations do
not include any rules relating to foreign
tax credits or the deduction under
section 250. Rules relating to foreign tax
credits and the deduction under section
250 will be included in separate notices
of proposed rulemaking. It is anticipated
that the proposed regulations relating to
foreign tax credits will provide rules for
assigning the section 78 gross-up
attributable to foreign taxes deemed
paid under section 960(d) to the
separate category described in section
904(d)(1)(A).

Before the Act, section 951(b) defined
a U.S. shareholder of a foreign
corporation as a United States person
(“U.S. person”) that holds at least 10
percent of the total combined voting
power of all classes of stock entitled to
vote in a foreign corporation. Section
14214(a) of the Act amended this
definition to include a U.S. person that
holds at least 10 percent of the total
value of shares of all classes of stock of
the foreign corporation. Section
14215(a) of the Act amended section
951(a)(1) to eliminate the requirement
that a foreign corporation must be a CFC

for an uninterrupted period of 30 days
or more in order to give rise to an
inclusion under section 951(a)(1) (the
“30-day requirement”). These
amendments apply to taxable years of
foreign corporations beginning after
December 31, 2017, and to taxable years
of U.S. shareholders with or within
which such taxable years of foreign
corporations end. See sections 14214(b)
and 14215(b) of the Act. The proposed
regulations under section 951
incorporate these amendments into the
regulations and provide other guidance
necessary for U.S. shareholders to
coordinate subpart F and GILTL

Explanation of Provisions
I. Section 951A

A. Overview

The Act established a participation
exemption system under which certain
earnings of a foreign corporation can be
repatriated to a corporate U.S.
shareholder without U.S. tax. See
section 14101(a) of the Act and section
245A. However, Congress recognized
that, without any base protection
measures, the participation exemption
system could incentivize taxpayers to
allocate income—in particular, mobile
income from intangible property—that
would otherwise be subject to the full
U.S. corporate tax rate to CFCs operating
in low- or zero-tax jurisdictions. See
Senate Committee on the Budget, 115th
Cong., Reconciliation Recommendations
Pursuant to H. Con. Res. 71, at 365
(Comm. Print 2017) (““Senate
Explanation”). Therefore, Congress
enacted section 951A in order to subject
intangible income earned by a CFC to
U.S. tax on a current basis, similar to the
treatment of a CFC’s subpart F income
under section 951(a)(1)(A). However, in
order to not harm the competitive
position of U.S. corporations relative to
their foreign peers, GILTI of a corporate
U.S. shareholder is taxed at a reduced
rate by reason of the deduction under
section 250 (with the resulting U.S. tax
further reduced by a portion of foreign
tax credits under section 960(d)). Id.
Also, due to the administrative
difficulty in identifying income
attributable to intangible assets, in
contrast to income from tangible assets,
intangible income (and thus GILTI) is
determined for purposes of section
951A based on a formulaic approach,
under which a 10-percent return is
attributed to certain tangible assets
(“qualified business asset investment”
or “QBATI”) and then each dollar of
certain income above such “normal
return” is effectively treated as
intangible income. Id. at 366.
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Section 951A(a) provides that a U.S.
shareholder of any CFC for a taxable
year must include in gross income its
GILTI for that year. A GILTI inclusion
is treated in a manner similar to a
section 951(a)(1)(A) inclusion of a CFC’s
subpart F income for many purposes of
the Code. See section 951A(f)(1).
However, a GILTI inclusion is
determined in a manner that is
fundamentally different from that of an
inclusion under section 951(a)(1)(A).
Subpart F income is determined at the
level of a CFC, and then a U.S.
shareholder that owns stock directly or
indirectly in the CFC generally includes
in gross income its pro rata share of the
CFC’s subpart F income. The amount of
the shareholder’s section 951(a)(1)(A)
inclusion with respect to one CFC is not
taken into account in determining the
shareholder’s section 951(a)(1)(A)
inclusion with respect to another CFC.
A U.S. shareholder’s pro rata share of a
CFC’s subpart F income is generally the
final step in determining its section
951(a)(1)(A) inclusion.

Similar to an inclusion under section
951(a)(1)(A), the determination of a U.S.
shareholder’s GILTI inclusion amount
begins with the calculation of certain
items of each CFC owned by the
shareholder, such as tested income,
tested loss, or QBAI A U.S. shareholder
then determines its pro rata share of
each of these CFC-level items in a
manner similar to a shareholder’s pro
rata share of subpart F income under
section 951(a)(2). See section
951A(e)(1). However, in contrast to an
inclusion under section 951(a)(1)(A), the
U.S. shareholder’s pro rata shares of
these items are not amounts included in
gross income, but rather amounts taken
into account by the shareholder in
determining the GILTI included in the
shareholder’s gross income. The U.S.
shareholder aggregates (and then nets or
multiplies) its pro rata share of each of
these items into a single shareholder-
level amount—for example, aggregate
tested income reduced by aggregate
tested loss becomes net CFC tested
income and aggregate QBAI multiplied
by 10 percent becomes deemed tangible
income return. A shareholder’s GILTI
inclusion amount for a taxable year is
then calculated by subtracting one
aggregate shareholder-level amount
from another—the shareholder’s net
deemed tangible income return (“net
DTIR”) is the excess of deemed tangible
income return over certain interest
expense, and, finally, its GILTI
inclusion amount is the excess of its net
CFC tested income over its net DTIR.

As explained above, a U.S.
shareholder does not compute a
separate GILTI inclusion amount with

respect to each CFC for a taxable year,
but rather computes a single GILTI
inclusion amount by reference to all its
CFGCs. Cf. section 951A(f)(2) (allocating
the U.S. shareholder’s GILTI inclusion
amount to each tested income CFC for
purposes of various sections of the
Code). Because a U.S. shareholder’s
GILTI inclusion amount is determined
based on the relevant items of all the
CFCs of which it is a U.S. shareholder,
the effect of the provision is generally to
ensure that a U.S. shareholder is taxed
on its GILTI wherever (and through
whichever CFC) derived. See, for
example, Senate Explanation at 366
(“The Committee believes that
calculating GILTI on an aggregate basis,
instead of on a CFC-by-CFC basis,
reflects the interconnected nature of a
U.S. corporation’s global operations and
is a more accurate way of determining
a U.S. corporation’s global intangible
income.”).

The proposed regulations under
section 951A follow an outline similar
to the description in this overview.
Proposed §§1.951A-2 through 1.951A—
4 provide detailed guidance on items
determined at the CFC level—that is,
tested income and tested loss, QBAI,
and the items necessary to determine
the amount of certain interest expense
that reduces net DTIR. Proposed
§1.951A—1(d) provides rules for
determining the U.S. shareholder’s pro
rata share of these CFC-level items.
Finally, proposed § 1.951A—1(c)
provides rules describing the
aggregation of the U.S. shareholder’s pro
rata share amounts to determine the
shareholder’s GILTI inclusion amount.

B. General Rules and Definitions
1. Inclusion of GILTI in Gross Income

Proposed § 1.951A—1 provides general
rules to determine a U.S. shareholder’s
GILTI inclusion amount and associated
definitions. Some of the definitions
distinguish between a CFC’s taxable
year and a U.S. shareholder’s taxable
year. For example, a ““U.S. shareholder
inclusion year” refers to the relevant
taxable year of the U.S. shareholder and
is defined as a taxable year of the U.S.
shareholder that includes a CFC
inclusion date (as that term is defined
in the proposed regulations) of the CFC.
See proposed § 1.951A-1(e)(4). A “CFC
inclusion year” refers to the relevant
taxable year of the CFC beginning after
December 31, 2017 (the effective date of
section 951A for a foreign corporation
that is a CFC). See proposed § 1.951A—
1(e)(2).

2. Determination of Net DTIR

Proposed § 1.951A—1(c)(3) defines net
DTIR, which is computed at the U.S.
shareholder level based on QBAI (as
defined in proposed § 1.951A-3(b)) held
by the shareholder’s CFCs and offsets
the shareholder’s net CFC tested income
for purposes of determining the
shareholder’s GILTI inclusion amount.
A CFC’s QBALl is equal to its aggregate
average adjusted bases in specified
tangible property, which is defined as
tangible property used in the production
of tested income. See section
951A(d)(2)(A) and proposed § 1.951A—
3(c)(1). Consistent with the statute and
the conference report accompanying the
Act (“Conference Report”), the
proposed regulations clarify that a
tested loss CFC does not have specified
tangible property. See H.R. Rep. No.
115—466, at 642, fn. 1536 (2017) (Conf.
Rep.) and proposed § 1.951A-3(b),
(c)(1), and (g)(1). Accordingly, for
purposes of calculating its GILTI
inclusion amount, a U.S. shareholder
does not take into account the tangible
property of a tested loss CFC in
calculating its aggregate pro rata share of
QBAL, its deemed tangible income
return, or its net DTIR.

3. Determination of Pro Rata Share

Section 951A(e)(1) provides that, for
purposes of determining a U.S.
shareholder’s GILTI inclusion amount,
the shareholder’s pro rata share of a
CFC’s tested income, tested loss, and
QBAI “‘shall be determined under the
rules of section 951(a)(2) in the same
manner as such section applies to
subpart F income.” Accordingly, the
proposed regulations incorporate the
pro rata share rules of section 951(a)(2)
and §1.951-1(b) and (e), with
appropriate modifications to account for
the differences between subpart F
income, on the one hand, and tested
income, tested loss, and QBAI, on the
other. Similar to the determination of a
U.S. shareholder’s pro rata share of
subpart F income, proposed § 1.951A—
1(d)(1) provides that a U.S.
shareholder’s pro rata share of any CFC
item necessary for calculating its GILTI
inclusion amount is determined by
reference to the stock such shareholder
owns (within the meaning of section
958(a)) in the CFC (‘“‘section 958(a)
stock”) as of the close of the CFC’s
taxable year, including section 958(a)
stock treated as owned by the U.S.
shareholder through a domestic
partnership under proposed § 1.951A—
5(c). See section LF of this Explanation
of Provisions for an explanation of
proposed rules for domestic
partnerships and their partners.
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In several places, the provisions of
proposed § 1.951A—1(d) reference
section 951(a)(2) and proposed §1.951—
1(e), which amends existing § 1.951—
1(e). See section II.A of this Explanation
of Provisions for an explanation of the
proposed modifications to § 1.951-1(e).
Comments requested guidance on how
to determine a preferred shareholder’s
pro rata share of CFC items for purposes
of GILTI. Rules relating to the allocation
of tested income to preferred stock are
included in proposed § 1.951A-1(d)(2)
by cross-reference to proposed § 1.951—
1(e). In addition, the proposed
regulations provide rules relating to a
preferred shareholder’s pro rata share of
tested loss and QBAL

A U.S. shareholder’s pro rata share of
tested income generally is determined
in the same manner as its pro rata share
of subpart F income under section
951(a)(2) and § 1.951-1(b) and (e) (that
is, based on the relative amount that
would be received by the shareholder in
a year-end hypothetical distribution of
all the CFC’s current year earnings). See
proposed § 1.951A-1(d)(2)(i). For
purposes of determining a U.S.
shareholder’s pro rata share of a CFC’s
QBALI, the amount of QBAI distributed
in the hypothetical distribution of
section 951(a)(2)(A) and §1.951-1(e) is
generally proportionate to the amount of
the CFC’s tested income distributed in
the hypothetical distribution. See
proposed § 1.951A—-1(d)(3)(i). However,
a special rule in the proposed
regulations provides that if a CFC’s
QBALI exceeds 10 times its tested
income, so that the amount of QBAI
allocated to preferred stock would
exceed 10 times the tested income
allocated to the preferred stock under
the general proportionate allocation
rule, the excess amount of QBAI is
allocated solely to the CFC’s common
stock. See proposed § 1.951A—1(d)(3)(ii).
The proposed cap on QBAI allocated to
a preferred shareholder (10 times tested
income) is derived from the statutory
cap on the amount of QBAI that may be
used to compute GILTI (10 percent of
aggregate QBAI). These rules in the
proposed regulations ensure that the
notional “normal return” associated
with the CFC’s QBAI generally flows to
the shareholders in a manner consistent
with their economic rights in the
earnings of the CFC. For illustration, see
proposed § 1.951A-1(d)(3)(iii),
Examples 1 and 2.

For purposes of determining a U.S.
shareholder’s pro rata share of a CFC’s
tested loss, the amount distributed in
the hypothetical distribution is the
amount of the tested loss, rather than
the CFC’s current earnings and profits,
and the tested loss is distributed solely

with respect to the CFC’s common
stock, except in certain cases involving
dividend arrearages with respect to
preferred stock and common stock with
no liquidation value. See proposed
§1.951A-1(d)(4)() through (iii). In the
latter case, the proposed regulations
provide that any amount of tested loss
that would otherwise be distributed in
the hypothetical distribution to a class
of common stock that has no liquidation
value is instead distributed to the most
junior class of equity with a positive
liquidation value to the extent of the
liquidation value. See proposed
§1.951A—1(d)(4)(iii). In subsequent
years, tested income is allocated to any
class of stock to the extent that tested
loss was allocated to such class in prior
years under this special rule. See
proposed § 1.951A—-1(d)(2)(ii). In
addition, the proposed regulations
provide that section 951(a)(2)(B) is
applied to reduce tested losses, but
modified to treat the amount of a
dividend received by another person as
equal to the amount of the tested loss,
without regard to whether an actual
dividend is made by the tested loss CFC.
See proposed § 1.951A-1(d)(4)({)(D).
The effect of this rule is to reduce a
shareholder’s pro rata share of tested
loss in proportion to the number of days
the shareholder did not own the stock
of the tested loss CFC within the
meaning of section 958(a). Each of these
modifications is intended to ensure that
the tested loss of a CFC is allocated to
each U.S. shareholder in an amount
commensurate with the economic loss
borne by the shareholder by reason of
the tested loss.

Proposed § 1.951A—1(d)(5) and (6)
provide rules for determining a
shareholder’s pro rata share of “tested
interest expense” and ‘“‘tested interest
income.” Tested interest expense and
tested interest income are defined in
proposed § 1.951A—4, which is
discussed in section L.E of this
Explanation of Provisions. A U.S.
shareholder’s pro rata share of a CFC’s
tested interest expense for a taxable year
equals the amount by which the CFC’s
tested interest expense reduces the
shareholder’s pro rata share of tested
income, increases the shareholder’s pro
rata share of tested loss, or both.
Conversely, a U.S. shareholder’s pro rata
share of tested interest income for a
taxable year equals the amount by
which the CFC’s tested interest income
increases the shareholder’s pro rata
share of tested income, reduces the
shareholder’s pro rata share of tested
loss, or both. For example, tested
interest income could both increase a
U.S. shareholder’s pro rata share of

tested income and decrease its pro rata
share of tested loss if a CFC with tested
income for a taxable year would have,
without regard to the tested interest
income, a tested loss for the taxable
year.

The Department of the Treasury
(“Treasury Department”) and the IRS
request comments on the proposed
approaches for determining a U.S.
shareholder’s pro rata share of a CFC’s
QBALI and tested loss, including how (or
whether) to allocate tested loss of a CFC
when no class of CFC stock has positive
liquidation value.

4. Foreign Currency Translation

Because GILTI is computed at the U.S.
shareholder level, the tested income,
tested loss, tested interest expense,
tested interest income, and QBAI of a
CFC that uses a functional currency
other than the U.S. dollar must be
translated into U.S. dollars. The
appropriate exchange rate under section
989(b)(3) for income inclusions under
section 951(a)(1)(A) is the average
exchange rate for the taxable year of the
foreign corporation. GILTI inclusion
amounts are similar to section
951(a)(1)(A) inclusions in that both
inclusions are determined based on
certain income (and, in the case of
GILTI, certain losses) of the CFC for the
taxable year of the CFC that ends with
or within the taxable year of the U.S.
shareholder. Therefore, the proposed
regulations prescribe the same
translation rule that is used for subpart
F income for translating a pro rata share
of tested income, tested loss, tested
interest expense, tested interest income,
and QBAI. See proposed § 1.951A—
1(d)(1). Similarly, a U.S. shareholder’s
GILTI inclusion amount that is allocated
to a tested income CFC under section
951A(f)(2) is translated from U.S. dollars
into the CFC’s functional currency using
the average exchange rate for the taxable
year of the tested income CFC. See
proposed § 1.951A-6(b)(2)(iii).

C. Tested Income and Tested Loss

1. Determination of Gross Income and
Allowable Deductions

Under section 951A(c)(2), tested
income and tested loss are determined
by beginning with a CFC’s gross income,
excluding certain items (gross income
after exclusions, “gross tested income”),
and then subtracting properly allocable
deductions determined using rules
similar to the rules of section 954(b)(5).
While section 951A does not
specifically address which expenses of
a CFC are allowable as a deduction,
existing rules under § 1.952-2 apply to
determine the gross income and



Federal Register/Vol. 83, No. 196/ Wednesday, October 10, 2018 /Proposed Rules

51075

deductions of a CFC taken into account
in determining its subpart F income.
The Treasury Department and the IRS
have determined that due to the
similarities between gross tested income
and subpart F income (for example,
gross tested income and subpart F
income are both determined at the CFC
level and taxed to a U.S. shareholder on
a current basis), and the overlap
between CFCs impacted by GILTI and
subpart F (since a CFC can have both
tested income and subpart F income),
the determinations of gross income and
allowable deductions for GILTI should
be made in a manner similar to the
determination of subpart F income.
Accordingly, the proposed regulations
require that the gross income and
allowable deduction determinations are
made under the rules of § 1.952—2. See
proposed § 1.951A-2(c)(2). Under
§1.952-2(a)(1) and proposed § 1.951A—
2(c)(2), subject to the special rules in
§1.952-2(c), tested income or tested
loss of a CFC is determined by treating
the CFC as a domestic corporation
taxable under section 11 and by
applying the principles of section 61
and the regulations thereunder.
Therefore, only items of deduction that
would be allowable in determining the
taxable income of a domestic
corporation may be taken into account
for purposes of determining a CFC’s
tested income or tested loss. If an item
of a CFC would be disallowed as a
deduction in determining the CFC’s
taxable income if the CFC were a
domestic corporation, the item cannot
be taken into account for purposes of
determining the tested income or tested
loss of the CFC even if the item reduces
the CFC’s earnings and profits.

The Treasury Department and the IRS
request comments on the application of
the rules under § 1.952-2 for purposes
of determining subpart F income, tested
income, and tested loss. In particular,
comments are requested as to whether
these rules should allow a CFC a
deduction, or require a CFC to take into
account income, that is expressly
limited to domestic corporations under
the Code. For example, questions have
arisen as to whether a CFC could be
entitled to a dividends received
deduction under section 245A, even
though section 245A by its terms
applies only to dividends received by a
domestic corporation. See Conf. Rep. at
599, fn. 1486. The Treasury Department
and the IRS also welcome comments on
other approaches to determining tested
income or tested loss, including
whether additional modifications
should be made to § 1.952—2 for
purposes of calculating GILTI.

Comments have also requested
guidance on the interactions of section
163(j) and section 267A with section
951A. Issues related to sections 163(j),
245A, and 267A will be addressed in
future guidance.

2. Income Excluded From Foreign Base
Company Income and Insurance Income
by Reason of Section 954(b)(4)

As noted in section 1.C.1 of this
Explanation of Provisions, section
951A(c)(2) requires that the gross
income of the CFC for the taxable year
be determined without regard to certain
items. One of these items is gross
income excluded from foreign base
company income (as defined in section
954) or insurance income (as defined in
section 953) of the CFC by reason of
electing the exception under section
954(b)(4) (“high-tax exception”). In
response to comments, the proposed
regulations clarify that this exclusion
applies only to income that is excluded
from foreign base company income and
insurance income solely by reason of an
election made to exclude the income
under the high-tax exception of section
954(b)(4). Accordingly, the exclusion
does not apply to income that would not
otherwise be subpart F income or to
categories of income that do not
constitute subpart F income due to
exceptions other than the high-tax
exception (for example, as a result of an
exception to foreign personal holding
company income under section
954(c)(6) or section 954(h)).

3. Gross Income Taken Into Account in
Determining Subpart F Income

Another item excluded from gross
tested income is gross income taken into
account in determining a corporation’s
subpart F income. Comments have
requested guidance on the interaction
between the earnings and profits
limitation to subpart F income under
section 952(c), including the recapture
rule in section 952(c)(2), and the
determination of gross tested income for
purposes of section 951A. The Treasury
Department and the IRS have
determined that any income described
in section 952(a) is ‘“‘taken into account
in determining subpart F income”
regardless of whether the section 952(c)
limitation applies, and therefore should
not be included in gross tested income.
Conversely, the recapture of subpart F
income under section 952(c)(2), even if
by reason of earnings and profits
attributable to gross tested income, does
not result in excluding any amount from
gross tested income. Therefore, the
proposed regulations provide that tested
income and tested loss are determined
without regard to the application of

section 952(c). See proposed §1.951A—
2(c)(4).

4. Determination of Allowable
Deductions Properly Allocable to Gross
Tested Income

Section 951A(c)(2)(A)(ii) provides that
tested income and tested loss are
determined by subtracting from a CFC’s
gross tested income “the deductions
(including taxes) properly allocable to
such gross income under rules similar to
the rules of section 954(b)(5) (or to
which such deductions would be
allocable if there were such gross
income).” Regulations under section
954(b)(5) require taxpayers to determine
net subpart F income by properly
allocating and apportioning deductions
to the various categories of subpart F
income. For this purpose, § 1.954-1(c)
provides that taxpayers must first
determine the gross amount of each item
of income in a category of income (as
described in § 1.954—1(c)(1)(iii)) and
then allocate and apportion expenses to
these categories under the principles of
sections 861, 864, and 904(d).
Accordingly, in order to apply the
principles of section 954(b)(5) to section
951A (as required under section
951A(c)(2)(A)(ii)), the proposed
regulations provide that allowable
deductions determined under the
principles of § 1.952-2 are allocated and
apportioned to gross tested income
under the principles of section 954(b)(5)
and § 1.954—1(c), treating gross tested
income that falls within a single
separate category (as defined in § 1.904—
5(a)(1)) as an additional category of
income for this purpose. See proposed
§1.951A-2(c)(3).

Section 1.D.5 of this Explanation of
Provisions describes a rule that
disregards basis in specified tangible
property created in certain taxable
transfers occurring before the effective
date of section 951A for purposes of
calculating QBALI See § 1.951A-3(h)(2).
These rules are cross-referenced in
proposed § 1.951A-2(c)(5) to disallow
any loss or deduction related to such
stepped up-basis in any depreciable or
amortizable property (including, for
example, intangible property) for
purposes of calculating tested income or
tested loss.

D. QBAI

1. QBAI and Specified Tangible
Property

Proposed § 1.951A-3(b) provides that
a tested income CFC’s QBAI for any
taxable year is the average of the CFC’s
aggregate adjusted bases as of the close
of each quarter in specified tangible
property that is used in a trade or
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business of the corporation and of a type
with respect to which a deduction is
allowable under section 167. In general,
specified tangible property is tangible
property used in the production of
tested income. See proposed § 1.951A—
3(c)(1). Tangible property is defined as
property for which the depreciation
deduction provided by section 167(a) is
eligible to be determined under section
168 (even if the CFC has elected not to
apply section 168). See proposed
§1.951A-3(c)(2). The proposed
regulations define tangible property by
reference to whether the property can be
depreciated under section 168 because,
unlike section 167, section 168 applies
only to tangible property, and there is a
substantial amount of guidance
delineating property subject to section
168.

Property that is used in the
production of both gross tested income
and gross income that is not gross tested
income (“‘dual use property”) is
proportionately treated as specified
tangible property. See proposed
§1.951A-3(d)(1). Generally, the
proportion is determined based on the
relative amount of gross tested income
to income other than gross tested
income that the property generates for
the taxable year. See proposed
§1.951A-3(d)(2)(i). A special rule is
provided for determining the proportion
of the property treated as specified
tangible property if the property
generates no directly identifiable
income (for example, because the
property is used in general and
administrative functions that contribute
to the generation of all the income of the
CFC). See proposed § 1.951A-3(d)(2)(ii).

Under § 1.167(a)-2, the depreciation
allowance for tangible property applies
only to that part of the property which
is subject to wear and tear, to decay or
decline from natural causes, to
exhaustion, and to obsolescence.
Accordingly, for purposes of section
951A, property that may be in part
depreciable qualifies as specified
tangible property to the extent it is
depreciable. For example, precious
metal used in a manufacturing process
may be considered specified tangible
property in part because it is
depreciable in part. See Rev. Rul. 2015—
11, 2015-21 L.R.B. 975.

2. Determination of Adjusted Basis of
Specified Tangible Property

Proposed § 1.951A-3(e) provides rules
to determine the adjusted basis of
specified tangible property for purposes
of determining QBAI The general rule
in proposed § 1.951A-3(e)(1), like
section 951A(d)(3), provides that the
adjusted basis in any property is

determined by using the alternative
depreciation system under section
168(g) (“ADS”’) and allocating the
depreciation deduction with respect to
the property ratably to each day during
the period in the taxable year to which
the depreciation relates. ADS applies for
purposes of determining QBAI
irrespective of whether the basis of the
property is determined using another
depreciation method for other purposes
of the Code.

The Treasury Department and the IRS
recognize that taxpayers may hold
specified tangible property that was
acquired before December 22, 2017, that
was not depreciated using ADS. Section
951A(d) does not distinguish between
property acquired before December 22,
2017, and property acquired on or after
December 22, 2017. The Treasury
Department and the IRS have concluded
that, regardless of the date acquired, the
adjusted basis in specified tangible
property should be determined under
ADS in order for the U.S. shareholder’s
pro rata share of QBAI to be properly
determined and not distorted.
Therefore, the proposed regulations
provide that when determining QBAI,
the adjusted basis in property placed in
service before December 22, 2017, is
determined using ADS as if this system
had applied from the date that the
property was placed in service. See
proposed § 1.951A-3(e)(3).

3. Short Taxable Year

Net DTIR is intended to reduce a U.S.
shareholder’s GILTI inclusion amount
by an annual return on specified
tangible property. To ensure that the net
DTIR of a CFC with a taxable year of less
than 12 months (a “short taxable year”’)
reflects an annual return, the proposed
regulations provide a methodology to
reduce the QBAI of a CFC with a short
taxable year to an amount that, if
annualized, would produce an amount
equal to the QBALI for a 12-month
taxable year. See proposed §1.951A—
3(f).

4. Specified Tangible Property Held
Through a Partnership

Section 951A(d)(3) ? (the “partnership
QBAI paragraph”) states that if a CFC
holds an interest in a partnership at the
close of the CFC’s taxable year, the CFC
takes into account under section
951A(d)(1) its “distributive share of the
aggregate of the partnership’s adjusted
bases (determined as of such date in the
hands of the partnership)” in specified
tangible property in computing its
QBAL The partnership QBAI paragraph

1 As enacted, section 951A(d) contains two
paragraphs designated as paragraph (3).

further provides that a CFC’s
“distributive share of the adjusted basis
of any property shall be the controlled
foreign corporation’s distributive share
of income with respect to such
property.”

The statutory language “distributive
share of the aggregate of the
partnership’s adjusted basis” is
ambiguous because the term
“distributive share” is used in
subchapter K of the Code with respect
to income, gain, loss, and credits of a
partnership, but not the bases of assets.
A partner of a partnership has a basis in
its partnership interest (“outside
basis”), while the partnership has a
separate basis in the assets of the
partnership (“inside basis”). The
proposed regulations therefore use the
term ‘‘share” (rather than “distributive
share”) when referring to the amount of
the inside basis of a partnership asset
that a partner that is a CFC may include
in its QBAL

The partnership QBAI paragraph
provides that a CFC “‘shall take into
account” under section 951A(d)(1) the
CFC’s distributive share of the basis in
partnership specified tangible property.
Because section 951A(d)(1) requires an
averaging of basis over the close of each
quarter of the taxable year of the CFC,
and the term “distributive share” as it
pertains to basis is ambiguous, it is
unclear based on the statute how a CFC
determines its distributive share of the
basis of partnership specified tangible
property for purposes of determining its
QBAL One interpretation of the
partnership QBAI paragraph is that a
CFC partner’s QBAI is increased by an
amount equal to the CFC partner’s share
of the basis that the partnership has in
its specified tangible property as of the
close of the CFC partner’s taxable year.
However, that interpretation would be
contrary to the requirement in section
951A(d)(1) that the CFC’s bases in
specified tangible property be averaged
over four quarters. Furthermore, giving
the term ‘‘distributive share” effect, the
amount determined at the end of the
CFC partner’s taxable year should be
reduced for any period during the
taxable year when the partnership did
not own the property, whereas a CFC
partner of a partnership that disposed of
property before the close of the CFC’s
taxable year would receive no QBAI
benefit if there were a single
measurement date. In addition, a
requirement that a partnership’s basis in
specified tangible property be measured
on the last day of a CFC partner’s
taxable year could be burdensome for
partnerships that have one or more CFC
partners with taxable years that do not
coincide with the partnership’s taxable
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year and, in those cases, would have the
effect of decoupling the CFC partner’s
share of the basis of partnership
property used to compute the CFC
partner’s QBAI from the CFC partner’s
distributive share of the partnership’s
income from the property that is taken
into account in computing the CFC
partner’s tested income. Moreover,
because depreciation is treated as
reducing the adjusted basis of property
on each day during the taxable year,
calculating a partnership’s basis on the
final day of the CFC partner’s taxable
year will generally result in an
artificially low basis relative to
calculating average adjusted basis over
the course of the partnership’s taxable
year. For the foregoing reasons, the
proposed regulations determine a CFC
partner’s share of the partnership’s
adjusted basis in specified tangible
property by reference to the
partnership’s average adjusted basis in
the property as of the close of each
quarter of the partnership’s taxable year
that ends with or within the CFC’s
taxable year. See proposed § 1.951A—
3(g)(3).

A partner that is a CFC takes into
account its share of the adjusted basis of
specified tangible property held by a
partnership in computing QBAI if,
among other things, the property “is
used in the production of tested income
(determined with respect to such
controlled foreign corporation’s
distributive share of income with
respect to such property).”” Section
951A(d)(3)(C). Consistent with the
general rule for QBAI only a tested
income CFC can increase its QBAI by
reason of specified tangible property
owned by a partnership. See proposed
§1.951A-3(g)(1). Further, consistent
with the parenthetical in the
partnership QBAI paragraph, the
proposed regulations provide that a CFC
partner determines its share of the
partnership’s average adjusted basis in
specified tangible property based on the
amount of its distributive share of the
gross income produced by the property
that is included in the CFC partner’s
gross tested income relative to the total
amount of gross income produced by
the property. See proposed § 1.951A—
3(g)(2). The proposed regulations
incorporate the dual use property rule of
section 951A(d)(2)(B) in the context of
specified tangible property owned
indirectly through a partnership and
include similar rules for addressing
specified tangible property that does not
produce any directly identifiable
income. The calculation is performed
separately for each item of specified
tangible property held by the

partnership, taking into account the CFC
partner’s distributive share of income
with respect to such property.

The Treasury Department and the IRS
request comments on the proposed
approach to specified tangible property
held through a partnership, including
the rules addressing specified tangible
property that does not produce directly
identifiable income.

5. Anti-Abuse Provisions

Section 951A(d)(4) provides that
“[tlhe Secretary shall issue such
regulations or other guidance as the
Secretary determines appropriate to
prevent the avoidance of the purposes of
this subsection, including regulations or
other guidance which provide for the
treatment of property if—(A) such
property is transferred, or held,
temporarily, or (B) the avoidance of the
purposes of this paragraph is 