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DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY
19 CFR Parts 113, 181, 190, and 191
[USCBP-2018-0029]

RIN 1515-AE23

Modernized Drawback

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend U.S. Customs and Border
Protection (CBP) regulations to
implement changes to the drawback
regulations as directed by the Trade
Facilitation and Trade Enforcement Act
of 2015 (TFTEA). These proposed
regulations establish a new process for
drawback pursuant to TFTEA which
liberalizes the merchandise substitution
standard, simplifies recordkeeping
requirements, extends and standardizes
timelines for filing drawback claims,
and requires the electronic filing of
drawback claims. TFTEA allows a
transition period wherein drawback
claimants will have the choice between
filing claims under the existing process
detailed in the current regulations or
filing claims under the proposed new
process. This document explains how
filings during the transition period will
work, discusses the interim policy
guidance procedures for filing claims
prior to these regulations becoming
final, and proposes to make TFTEA-
related changes, dealing with bonds,
regarding joint and several liability for
the importer of the goods and the
drawback claimant, and technical
corrections and conforming changes to
CBP regulations. This document also
proposes to clarify the prohibition on
the filing of a substitution drawback
claim for internal revenue excise tax
paid on imported merchandise in
situations where no excise tax was paid
upon the substituted merchandise; or
the substituted merchandise is the
subject of a different claim for refund or
drawback of tax under any provision of
the Internal Revenue Code. CBP is
proposing these amendments regarding
excise taxes to protect the revenue by
clarifying the relationship between
drawback claims and Federal excise tax
liability. Further, CBP proposes to add
a basic importation and entry bond
condition to foster compliance.

DATES: Comments must be received on
or before September 17, 2018.

ADDRESSES: You may submit comments,
identified by docket number USCBP—
2018-0029, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of Trade, U.S. Customs
and Border Protection, 90 K Street NE,
10th Floor, Washington, DC 20229-
1177.

Instructions: All submissions received
must include the agency name and
docket title for this rulemaking, and
must reference docket number USCBP—
2018-0029 . All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
the document.

Docket: For access to the docket or to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
business days between the hours of 9:00
a.m. and 4:30 p.m. at the Office of
Trade, Regulations and Rulings, U.S.
Customs and Border Protection, 90 K
Street NE, 10th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:
Randy Mitchell, U.S. Customs and
Border Protection, Office of Trade,
Trade Policy and Programs, 202—863—
6532, randy.mitchell@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. CBP also invites
comments that relate to the economic,
environmental, or federalism effects that
might result from this proposed
rulemaking. Comments that will provide
the most assistance to CBP will
reference a specific portion of the
proposed rulemaking, explain the
reason for any recommended change,
and include data, information, or
authority to support such recommended
change. See ADDRESSES above for

information on how to submit
comments.
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A. TFTEA-Drawback Modernization
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1. Transition Period (February 24, 2018—
February 23, 2019)

(a) Claims may be filed under the existing
drawback process or the TFTEA-
Drawback process during the transition
period.

(b) TFTEA-Drawback substitution claims
cannot designate imported merchandise
if the associated entry summary was
already included on a drawback claim
filed prior to February 24, 2018.

2. Filing Requirements and Deadline

(a) All TFTEA-Drawback claims are
required to be submitted electronically
in ACE.

(b) The import entry summary line item
must be identified for all imported
merchandise for TFTEA-Drawback
claims.

(c) TFTEA-Drawback claims have a
uniform five-year filing deadline from
the date of importation of the designated
imported merchandise.

3. HTSUS-Based Substitution Standards

(a) TFTEA-Drawback substitution claims
for most manufacturing and unused
merchandise have new standards based
on HTSUS classification.

(b) The new standards do not apply to
certain claims if substitution is based
upon alternative rules (source material
for sought chemical elements, wine, and
finished petroleum derivatives) or if
pursuant to NAFTA drawback.

4. “Lesser of” Rule for Substitution Claims

(a) TFTEA-Drawback substitution claims
are generally subject to a “lesser of’’ rule
regarding the amount of duties, taxes,
and fees to be refunded where the
amount to be refunded will be equal to
99 percent of the lesser of (1) the amount
of duties, taxes, and fees paid with
respect to the imported merchandise; or
(2) the amount of duties, taxes, and fees
that would apply to the substituted
merchandise if the substituted
merchandise were imported.

(b) The TFTEA-Drawback “lesser of”’ rule
does not apply to certain claims if
substitution is based upon alternative
rules (wine and finished petroleum
derivatives) or if pursuant to NAFTA
drawback.

5. Expanded Scope and Calculation
Methods for Refunds

(a) The scope of refunds for direct
identification and substitution
manufacturing drawback claims will be
expanded from duties to also include
taxes and fees.

1For purposes of this document, “TFTEA-
Drawback” is the term generally used to refer to
drawback under section 1313, as amended by the
Trade Facilitation and Trade Enforcement Act of
2015.
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(b) TFTEA-Drawback direct identification
claim refunds will be calculated based
on the invoice value of the designated
imported merchandise, which is
unchanged from the current
requirements.

(c) TFTEA-Drawback substitution claim
refunds will be calculated based on the
per unit average value reported on the
line from the entry summary that
covered the designated imported
merchandise.

(d) The imported merchandise reported on
a single entry summary line item may
not be the basis of a direct identification
and a substitution claim under TFTEA-
Drawback.

6. Recordkeeping and Proof of Export

(a) Congress, through TFTEA, changed the
starting date for the three-year time
period for maintaining supporting
records for drawback claims from the
date of payment to the date of
liquidation.

(b) Claimants for manufacturing drawback
must provide a certification that they are
in possession of the relevant bill of
materials or formula for the
manufactured goods, in lieu of actual
submission thereof, for each claim filed.

(c) Congress, through TFTEA, permits the
future use of an electronic export system
as automated proof of export for
drawback claims, but no system will be
reliable for this purpose on February 24,
2018; and, proof of export must be
documented in records that are
summarized for the drawback claim.

7. Transfers of Merchandise and Liability

(a) Specific formats for certificates of
delivery and specific formats for
certificates of manufacture and delivery
are no longer required when drawback
products or other drawback-eligible
goods are transferred between parties,
although records of manufacture and
transfer must be provided and
maintained to support the drawback
claim.

(b) The first drawback claim to be filed that
designates any portion of imported
merchandise from a given entry
summary line item will determine the
type of drawback eligibility for all other
imported merchandise covered by that
entry summary line item.

(c) Importers are now jointly and severally
liable with drawback claimants for
refunds associated with their imported
merchandise, when designated on a
drawback claim.

B. Filing a TFTEA-Drawback Claim

C. Required TFTEA-Drawback
Certifications for Existing Manufacturing
Rulings and Privileges

D. Federal Excise Tax and Substitution
Drawback Claims

III. Explanation of Proposed Amendments

A. Proposed New Part 190

B. Other Conforming Amendments

C. Amendments Regarding Federal Excise
Tax and Substitution Drawback Claims

IV. Statutory and Regulatory Requirements

A. Executive Order 13563 (Improving
Regulation and Regulatory Review) and
Executive Order 12866 (Regulatory
Planning and Review)

B. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

C. Regulatory Flexibility Act

D. Paperwork Reduction Act

V. Proposed Effective/Applicability Dates
VI. Signing Authority

List of Subjects

Proposed Amendments to the Regulations

I. Authority

Drawback, as provided for in section
313 of the Tariff Act of 1930, as
amended (19 U.S.C. 1313), is the refund
or remission, in whole or in part, of
duties, taxes, and fees imposed and paid
under Federal law upon importation or
entry and due on the imported
merchandise. Drawback is a privilege,
not a right, subject to compliance with
prescribed rules and regulations
administered by U.S. Customs and
Border Protection (CBP). See 19 U.S.C.
1313(1). Currently, the implementing
regulations regarding drawback are
contained in part 191 of the CBP
Regulations (title 19 of the Code of
Federal Regulations (CFR) (19 CFR part
191)) and part 181 of the CBP
Regulations (19 CFR part 181, subpart E,
which pertains to drawback claims
under the North American Free Trade
Agreement (NAFTA)). Additionally, the
Internal Revenue Code (IRC) of 1986, as
amended (IRC), codified as title 26 of
the United States Code (26 U.S.C.), is
the main body of domestic statutory tax
law of the United States and includes,
inter alia, laws covering Federal excise
taxes. Federal excise taxes are imposed
on the manufacture and distribution of
certain consumer goods, such as
distilled spirits, wines, beer, tobacco
products, imported taxable fuel and
petroleum products. These Federal
excise taxes, and certain limitations
regarding drawback claims, are
discussed below in the section titled
Federal Excise Tax and Substitution
Drawback Claims.

In essence, a drawback claim is a
request for a refund or remission of
certain duties, taxes, and fees imposed
upon importation which is filed with
CBP after the merchandise or articles
have been exported or destroyed. There
are three main categories of drawback:
Manufacturing drawback, rejected
merchandise drawback, and unused
merchandise drawback. Each main
category of drawback is discussed, in
turn, below.

Manufacturing drawback may be
claimed on exported articles that have
been manufactured or produced in the
United States with imported duty-paid
merchandise (direct identification
manufacturing drawback), as well as on
exported articles that have been
manufactured or produced in the United

States using domestic merchandise
substituted for imported duty-paid
merchandise meeting the statutory
criteria (substitution manufacturing
drawback). See 19 U.S.C. 1313(a) and
(b).

Rejected merchandise drawback may
be available upon the exportation or
destruction of imported duty-paid
merchandise entered or withdrawn for
consumption meeting the statutory
criteria (i.e., not conforming to sample
or specifications, shipped without
consent, determined to be defective at
the time of import, or ultimately sold at
retail and returned). See 19 U.S.C.
1313(c).

Unused merchandise drawback may
be claimed on imported merchandise
that was exported or destroyed without
having been used within the United
States (direct identification unused
merchandise drawback) as well as on
goods that were exported or destroyed
without being used that were
substituted for imported merchandise
meeting the appropriate criteria
(substitution unused merchandise
drawback). See 19 U.S.C. 1313(j)(1) and
(2).

Originally, as provided for in section
3 of the second Act of Congress, the
Tariff Act of July 4, 1789, drawback of
99% of duties paid on imported
merchandise (except distilled spirits)
was permitted if the merchandise was
exported within a year. However,
drawback expanded over time to, among
other things, provide for refunds of
taxes and fees in some situations, allow
for merchandise to be destroyed as an
alternative to exportation, allow for the
substitution of goods on which
drawback could be claimed, and
provide more than just a single year
within which goods must be exported or
destroyed.

Historically, drawback claims were
submitted entirely on paper. While
filing a claim entirely on paper is
currently still an option, most drawback
claims consist of two portions: The
electronic transmission of the entry
summary data for the designated
imported merchandise via the CBP-
authorized electronic data interchange
(EDI); and the physical delivery of the
CBP Form 7551 (Drawback Entry) and
all required documents supporting the
claim. For TFTEA-Drawback claims,
filers will electronically transmit the
drawback entry summary data and the
entry summary data for the designated
imported merchandise to CBP and will
upload all documents required to
support the claim. CBP has programmed
the Automated Commercial
Environment (ACE) for receiving
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electronic drawback claims.?2 An
electronically submitted drawback
claim will not be complete until the
claim has been successfully transmitted
with all required documents uploaded.
Information for filing a drawback entry
is contained in the relevant CBP and
Trade Automated Interface
Requirements (CATAIR) document,
which is available at: https://
www.cbp.gov/trade/ace/catair.

Upon receipt of a claim, CBP
conducts an initial review, which
allows CBP the opportunity to work
with claimants to ensure that the claim
is complete and timely. Once a
complete claim is timely filed,
drawback specialists review the
supporting documentation to ensure
that the claim is properly documented
and the amount of the drawback is
correctly calculated. In many instances,
it is necessary for CBP to contact
claimants to obtain additional
supporting documentation, such as
when there are questions regarding the
identity of the merchandise in transfer
scenarios or to confirm the actual date
and fact of exportation. If additional
information is required, CBP will send
a request for information (CBP Form 28)
to the claimant through the ACE portal
or through the end of the transition
period by physically transmitting the
request, depending upon the method
used to file the claim was filed.
Claimants generally respond via the
method by which they were contacted.
The increased use of electronic filing
and correspondence will expedite claim
processing and payment.

Requests for information do not toll
the deadlines for timely filing. In any
event, claimants are bound by the
deadlines for claims with respect to
filing, amending, and perfecting.

II. Modernized Drawback

A. TFTEA-Drawback Overview

On February 24, 2016, the Trade
Facilitation and Trade Enforcement Act
of 2015 (TFTEA) (Pub. L. 114—125, 130
Stat. 122, February 24, 2016) was signed
into law. Section 906 of TFTEA,
Drawback and Refunds, made
significant changes to the drawback
laws which generally liberalize the
standards for substituting merchandise,
ease documentation requirements,

20n February 9, 2018, in anticipation of delays
regarding the proposal and finalization of the
TFTEA-Drawback regulations, CBP posted interim
policy guidance for filing TFTEA-Drawback claims
in ACE during the transition period, available at:
https://www.cbp.gov/trade/programs-
administration/entry-summary/ace-process-and-
policy. This interim policy guidance is discussed in
detail below in section B, Filing a TFTEA-Drawback
Claim.

extend and standardize timelines for
filing drawback claims, and require
electronic filing. However, while the
changes are significant, on balance,
section 906 of TFTEA left most of 19
U.S.C. 1313 unchanged. In other words,
except for the significant changes
brought about by Section 906 of TFTEA
which are discussed below, most of the
underlying processes involved in
drawback remain unchanged. CBP also
notes that additional steps to further
automate or simplify the drawback
claims process (which may or may not
require regulatory changes) are
anticipated to be announced subsequent
to the implementation of the changes
proposed in this document.

1. Transition Period (February 24, 2018—
February 23, 2019)

(a) Claims may be filed under the
existing drawback process or the
TFTEA-Drawback process during the
transition period.

Section 906(q)(3) of TFTEA provides
for a transition period, beginning
February 24, 2018, and ending February
23, 2019, during which claimants may
file claims under the current drawback
process and regulations detailed in part
191 (and under section 313 of the Tariff
Act of 1930 as in effect on the day
before TFTEA was signed into law) or
under the amended statute and the
implementing regulations (proposed
part 190). February 23, 2019, is the last
day of the transition period. During the
transition period, claimants may choose
which process to file on a claim-by-
claim basis, meaning that claimants may
file some claims under the old drawback
process and some claims under the
TFTEA-Drawback process throughout
the entirety of the transition period. For
purposes of this document, “TFTEA-
Drawback” is the term generally used to
refer to drawback under section 1313, as
amended by TFTEA, and the
implementing regulations contained in
proposed Part 190.

While TFTEA-Drawback claims have
been accepted in ACE since February
24, 2018, it is not until February 24,
2019, that all claims must be filed in
compliance with the amended statute.
Section I1.B, Filing a TFTEA-Drawback
Claim, below, contains information on
how to file claims, including during the
transition period under the interim
policy guidance procedures announced
February 8, 2018, in anticipation of the
delay in finalizing these proposed
regulations. Accordingly, the changes
proposed in this document have no
immediate effect on the drawback
processes and requirements contained
in part 191 of the CBP regulations. The
transition period allows claimants the

opportunity to choose which drawback
regime to operate under while providing
additional time, if needed, to complete
any programming requirements for
transmitting claims in ACE.

(b) TFTEA-Drawback substitution
claims cannot designate imported
merchandise if the associated entry
summary was included on a drawback
claim filed under part 191(and vice
versa).

Claimants are precluded from filing
TFTEA-Drawback substitution claims
for imported merchandise associated
with an entry summary if any other
merchandise covered on that entry
summary has been designated as the
basis of a claim under part 191,
including during the transition period.
Nevertheless, claimants may continue to
make claims (including substitution
claims) under part 191 for these entries
through the end of the transition period
on February 23, 2019. Similarly,
claimants are precluded from filing any
drawback claims under part 191 for
imported merchandise associated with
an entry summary if any other
merchandise covered on that entry
summary has been designated as the
basis of a TFTEA-Drawback substitution
claim, including during the transition
period. These limitations exist because
drawback refund amounts are claimed
at the entry summary header level (i.e.,
the aggregate of all lines for which
drawback was claimed on an entry) for
claims under part 191 and CBP is
unable to trace whether merchandise
from a specific line on an entry
summary was designated as the basis for
a drawback claim under part 191.

2. New Filing Requirements and
Deadline

(a) All TFTEA-Drawback claims are
required to be submitted electronically
in ACE.

While all TFTEA-Drawback claims
must be filed electronically, it is not
until February 24, 2019 (the first day
after the end of the transition period),
that all drawback claims must be filed
electronically. See 19 U.S.C.
1313(r)(3)(B). Consequently, claims filed
under part 191 do not have to be filed
electronically. Drawback claims must be
filed electronically through a
combination of transmitting certain
information to the system and
uploading supporting documentation.

By moving to a fully electronic
environment as of February 24, 2019,
CBP will be able to better validate all
drawback claims based upon certain
criteria specific to the type of drawback
claim, including (but not limited to) the
timeliness of the claim, the amount of
refund claimed, and the suitability of
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the merchandise involved. As a result,
drawback claimants should benefit from
expedited processing, review, and
payment of claims.

(b) The import entry summary line
item must be identified for all imported
merchandise for TFTEA-Drawback
claims.

Many of the benefits for drawback
claim processing noted above are made
possible by systematic enhancements in
ACE concerning line item reporting.
Line item reporting, which is required
for all TFTEA-Drawback claims,
requires claimants to provide certain
relevant information for the designated
imported merchandise on a drawback
claim associated with the line item on
an entry summary, including the tariff
classification, quantity, and value, as
well as the duties, taxes, and fees
assessed thereon. Line item reporting
will enable more system validations at
the line level and will help ensure that
CBP does not overpay refunds.

(c) TFTEA-DraW%ack claims have a
uniform five-year filing deadline from
the date of importation of the
designated imported merchandise.

All TFTEA-Drawback claims must be
filed not later than 5 years after the date
the merchandise on which drawback is
claimed was imported. See 19 U.S.C.
1313(r)(1). Previously, section 1313
provided three-year filing deadlines
beginning from different starting points
for various types of claims (e.g., three
years from the receipt of imported
merchandise or three years after the date
of importation or withdrawal). This five-
year deadline does not apply to claims
filed under the existing drawback laws
provided for in part 191 during the
transition period.

3. HTSUS-Based Substitution Standards

(a) TFTEA-Drawback substitution
claims for most manufacturing and
unused merchandise have new
standards based on HTSUS
classification.

Section 906(b) provides a new
standard for determining which
merchandise may be substituted for
imported merchandise as the basis for a
substitution claim. This standard
generally requires that both the
imported merchandise and the exported
merchandise be classified or classifiable
within the same the 8-digit number in
the Harmonized Tariff Schedule of the
United States (HTSUS) classification.
This standard replaces the “same kind
and quality” and “‘commercially
interchangeable” standards that were
applied, respectively, to substitution
manufacturing drawback claims (19
U.S.C. 1313(b)) and substitution unused
merchandise drawback claims (19

U.S.C. 1313(j)(2)). Prior to TFTEA,
determining whether goods were of the
same kind and quality or were
commercially interchangeable was a
commodity-specific question that
imposed burdens on claimants (to prove
that the merchandise met the applicable
standard) and on CBP (to research and
rule on the eligibility of the goods to be
substituted). The new standards will
reduce much of the above-cited burdens
by generally eliminating uncertainty as
to the whether the standard for
substitution has been met.

Substitution under 19 U.S.C. 1313(b),
for manufacturing drawback claims, is
subject to a new standard that requires
the substituted merchandise used in
manufacturing to be classifiable under
the same 8-digit HTSUS subheading
number as the designated imported
merchandise. Similarly, substitution
under 19 U.S.C. 1313(j)(2), for unused
merchandise drawback claims, is
subject to a new standard that requires
the substituted merchandise to be
classifiable under the same 8-digit
HTSUS subheading number as the
imported merchandise, except that there
are restrictions with respect to HTSUS
basket provisions (i.e., subheadings with
descriptions that begin with the term
“other”). Specifically, and only for
unused merchandise drawback claims,
merchandise cannot be substituted if the
8-digit HTSUS subheading number
begins with the term “other”, unless the
imported merchandise and the
substituted merchandise are both
classifiable under the same 10-digit
HTSUS statistical reporting number and
the description for that 10-digit HTSUS
statistical reporting number does not
begin with the term “other”. See 19
U.S.C. 1313(j)(5). In lieu of the HTSUS
classification for unused merchandise
drawback claims, substitution may also
be based on the first 8 digits of the 10-
digit Department of Commerce Schedule
B number (the code for exporting goods
from the United States). See 19 U.S.C.
1313(j)(6).

Under the new substitution standards,
the correct HTSUS classification is a
critical aspect of the exercise of
reasonable care. Accordingly, importers
and drawback claimants should take
note that prospective rulings on
classification may be requested
pursuant to 19 CFR 177.1(a)(1).

(b) The new standards do not apply to
certain claims if substitution is based
upon alternative rules (source material
for sought chemical elements, wine, and
finished petroleum derivatives) or if
pursuant to NAFTA drawback.

Certain types of merchandise are
exempt from the new substitution
standards discussed above. Substitution

manufacturing claims for sought
chemical elements have a special rule
for source material regardless of the 8-
digit HTSUS subheading number. See
19 U.S.C. 1313(b)(4) (which defines a
sought chemical element as either an
element from the Periodic Table of
Elements or a chemical compound
consisting of such elements). Unused
merchandise claims involving wine
have a distinct standard involving price
variations and color. See 19 U.S.C.
1313(j)(2). Both manufacturing and
unused merchandise drawback claims
for finished petroleum products, if filed
under 19 U.S.C. 1313(p), are already
subject to more specific HTSUS-based
substitution standards. Substitution
manufacturing claims for NAFTA
drawback remain subject to the “same
kind and quality” standard in part 181,
consistent with 19 U.S.C. 3333(a)(3).

4. “Lesser of”” Rule for Substitution
Claims

(a) TFTEA-Drawback substitution
claims are generally subject to a “‘lesser
of’ rule regarding the amount of duties,
taxes, and fees to be refunded where the
amount to be refunded will be equal to
99 percent of the lesser of (1) the
amount of duties, taxes, and fees paid
with respect to the imported
merchandise; or (2) the amount of
duties, taxes, and fees that would apply
to the substituted merchandise if the
substituted merchandise were imported.

Section 906(g) of TFTEA provides for
a “lesser of” rule, as a safeguard, to
ensure that the revenue is protected in
light of the liberalization and
simplification of the standards for
substitution drawback claims. The
“lesser of” rule provides that the refund
will be equal to 99 percent of the lesser
of the amount of duties, taxes, and fees
paid with respect to the imported
merchandise and/or that would have
been paid on the substituted
merchandise had it been imported. In
all claims subject to the “lesser of” rule,
it is incumbent on the claimant to
properly calculate the proper amount of
the claimed refund.

For manufacturing drawback claims,
the substituted merchandise is that
which was used in manufacturing, in
lieu of the designated imported
merchandise, and the “lesser of”
comparison is based upon the amount of
duties, taxes, and fees that would apply
to the substituted merchandise if it were
imported (with this amount reduced by
the value of the materials recovered
during destruction, if applicable). See
19 U.S.C. 1313(1)(2)(C). For unused
merchandise drawback claims, the
substituted merchandise is the exported
or destroyed merchandise and the
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“lesser of” comparison is based upon
the amount of duties, taxes, and fees
that would apply to the exported or
destroyed merchandise if it were
imported (with this amount reduced by
the value of the materials recovered
during destruction, if applicable). See
19 U.S.C. 1313(1)(2)(B). TFTEA-
Drawback claimants must provide the
comparative value (i.e., the “lesser of”
comparison for either manufacturing
drawback claims or for unused
merchandise drawback claims), as part
of a substitution claim.

(b) The TFTEA-Drawback “lesser of”’
rule does not apply to certain claims if
substitution is based upon alternative
rules (wine and finished petroleum
derivatives) or if pursuant to NAFTA
drawback.

The “lesser of”” rule does not apply to
claims for wine based on 19 U.S.C.
1313(j)(2) or to claims for finished
petroleum products under 19 U.S.C.
1313(p). See 19 U.S.C. 1313(1)(2)(D).
Claims under these provisions are
subject to other specific limitations. It is
important to note that sought chemical
elements are not exempt from the
“lesser of” rule, even though there is a
special rule for the substitution of
source material. See 19 U.S.C.
1313(b)(4). NAFTA drawback allows for
substitution manufacturing claims
(under certain conditions) and these
claims are not subject to the “lesser of”
rule discussed herein, but they remain
subject to the discrete NAFTA drawback
“lesser of duty” rule regarding the
amount of duty owed as compared
between the relevant countries. See 19
U.S.C. 3333 and 19 CFR 181.44.

5. Expanded Scope and Calculation
Methods for Refunds

(a) The scope of refunds for direct
identification and substitution
manufacturing drawback claims will be
expanded from duties to also include
taxes and fees.

Section 906(g) of TFTEA provides for
the refund of taxes and fees, along with
duties, for manufacturing drawback
claims. See 19 U.S.C. 1313(1)(2)(C). This
is an expansion of the scope of refunds
available for manufacturing drawback
claims (19 U.S.C. 1313(a) and (b)).
Previously, the statutory provisions for
direct identification and substitution
manufacturing drawback specified only
the refund of duties. This expansion is
specifically provided for claims with
respect to manufactured articles in
paragraph (1)(2)(C) of 19 U.S.C. 1313.
However, this expansion is not
applicable to all drawback claim
provisions. Refunds of duties, taxes, and
fees were already allowed for in claims
involving unused merchandise prior to

the new language provided for by
TFTEA. See 19 U.S.C. 1313(1)(2)(B). In
contrast, there was neither any pre-
existing authority for refunds of taxes
and fees for claims involving rejected
merchandise nor did TFTEA otherwise
expand the scope of refunds beyond
duties by generally referencing 19
U.S.C. 1313(1). The provisions that
provide for refunds of duties, taxes, and
fees are limited to unused merchandise
and manufacturing drawback claims in
19 U.S.C. 1313(1)(2)(B) and (C),
respectively.

There is also a noteworthy difference
regarding the statutory provisions for
substitution manufacturing drawback
claims whereby the merchandise must
be imported duty-paid. See 19 U.S.C.
1313(b)(1). No such requirement exists
for direct identification manufacturing
claims. See 19 U.S.C. 1313(a). The result
of this difference is that imported
merchandise that is duty-free may be
designated as the basis for a direct
identification manufacturing drawback
claim, but not for a substitution
manufacturing drawback claim.

(b) TFTEA-Drawback direct
identification claim refunds will be
calculated based on the invoice value of
the designated imported merchandise,
which is unchanged from the current
requirements.

CBP currently requires all drawback
claimants, regardless of the type of
claim, to calculate drawback refunds
based on the invoice value of the
designated imported merchandise.
TFTEA-Drawback direct identification
claims will continue to be calculated
based on the invoice value of the
designated imported merchandise. This
includes all drawback claims that are
based upon direct identification (e.g.,
manufacturing, rejected merchandise,
and unused merchandise drawback
claims). It should also be noted that all
NAFTA drawback claims will continue
to be calculated based on the invoice
value of the designated imported
merchandise. See 19 U.S.C. 3333 and 19
CFR 181.44.

(c) TFTEA-Drawback substitution
claim refunds will be calculated based
on the per unit average value reported
on the line from the entry summary that
covered the designated imported
merchandise.

Section 906(g) of TFTEA authorized
CBP to calculate refunds based upon the
per unit average of the duties, taxes, and
fees reported on the entry summary line
item that covered the designated
imported merchandise if this method
would result in simplification of the
drawback claims process for CBP
without posing a risk to the revenue of
the United States. Per unit averaging

requires that the drawback claimant
calculate the per unit average value of
the designated imported merchandise
(i.e., the entered value for the applicable
entry summary line item apportioned
equally over each unit covered by the
line item) and request a refund 99% of
the amount of duties, taxes and fees
applicable thereto. The legislative
history for Section 906(g) clarifies that
CBP is authorized to utilize per unit
averaging solely to allow for the
simplification of drawback claims and
CBP is not to allow for the
“manipulation of claims in order to
maximize refunds to the detriment of
the revenue of the United States.” See
H.R. Rep. no. 114-376, at 221 (2015).
Accordingly, CBP is proposing in these
regulations to allow the use of per unit
averaging in the context of substitution
manufacturing drawback claims (19
U.S.C. 1313(b)) and substitution unused
merchandise drawback claims (19
U.S.C. 1313(j)(2)), but not for direct
identification manufacturing drawback
claims (19 U.S.C. 1313(a)), rejected
merchandise drawback claims (19
U.S.C. 1313(c)), or direct identification
unused merchandise drawback claims
(19 U.S.C. 1313(j)(1)).

This determination was made only
after much internal consideration as
well as outreach to various trade
stakeholders. A significant justification
for the use of per unit averaging
exclusively for substitution claims is
that TFTEA imposed a “lesser of” rule
for drawback claims involving
substitution that safeguards against risks
to the revenue. Simply put, by
importing high and low value goods
together on a single line, the claimant
could manipulate the drawback claim
through per-unit averaging by
strategically exporting or destroying the
low value goods, where the per-unit
average of duties, taxes, and fees to be
refunded was greater than that
associated with the low value goods.
The lesser of rule prevents this type of
manipulation. No “lesser of”’ rule was
authorized under TFTEA for direct
identification claims.

The application of per unit averaging
method of calculating drawback refunds
requires the equal apportionment of the
amount of duties, taxes, and fees eligible
for drawback for all units covered by a
single line item on an entry summary to
each unit of merchandise (and is
required for certain substitution
drawback claims). In this method, the
ratio of the total value of imported units
as reported on a line item divided by the
total quantity of imported units reported
on a line item is to be multiplied by the
quantity of units designated as the basis
for the drawback claim to determine the
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average per unit value. The refund per
unit of the designated imported
merchandise is to be 99% of the duties,
taxes, and fees applicable to the average
per unit value and this amount is
calculated to two decimal places (and
subject to the “lesser of” rule).

Example 1. Substitution Unused
Merchandise TFTEA-Drawback Claim

A substitution unused merchandise
drawback claim is filed for 500 exported
articles with a value of $110 per unit.
The 500 units of designated imported
merchandise were reported on an entry
summary line item that covered 1000
units with an entered value of $100,000
and a duty rate of 2.5%. Therefore,
regarding the amount of duties to be
refunded pursuant to the “lesser of”
methodology, the calculation of
drawback will be based on the per unit
value of $100 for the designated
imported merchandise rather than the
value of $110 for the exported
merchandise.

The designated imported merchandise
has a per unit value of $100. This
applicable duty rate (2.5%) is applied to
the average per unit value ($100) to
determine the amount of duties
apportioned to each unit at $2.50.

The amount available for a drawback
refund is 99% of the duties paid per
unit ($2.50), which is $2.48. This
amount of refundable duties per unit
($2.48) is multiplied by the quantity of
designated imported merchandise (500
units) to calculate the total amount
available for the drawback refund,
which is $1,240. Similar calculations
must be completed for applicable taxes
and fees as well.

Example 2. Substitution Manufacturing
TFTEA-Drawback Claim

A substitution manufacturing
drawback claim is filed for 200 exported
finished articles with a value of $400
per unit.3 The designated imported
merchandise was reported on an entry
summary line item that covered 800
units with an entered value of $160,000
(averaging $200 per unit) and a duty rate
of 3.1%. To manufacture the finished
articles, the manufacturer actually used
600 units of substituted domestically
sourced merchandise that is classifiable
under the same 10-digit tariff provision.
The domestically sourced merchandise
has a substituted value of $180 per unit.
Therefore, regarding the amount of

31t is noteworthy that the value of the exported
(or destroyed) finished article is not germane to the
application of the “lesser of” rule for substitution
manufacturing drawback claims. The comparison in
value is between the value of the designated
imported merchandise and the substituted
merchandise.

duties to be refunded pursuant to the
“lesser of” methodology, the calculation
of drawback will be based on the per
unit value of $180 for the substituted
merchandise rather than the value of
$200 for the designated imported
merchandise.

The substituted merchandise has a
per unit value of $180. This applicable
duty rate (3.1%) is applied to the
average per unit value ($180) to
determine the amount of duties
apportioned to each unit at $5.58.

The amount available for a drawback
refund is 99% of the duties paid per
unit ($5.58), which is $5.52. This
amount of refundable duties per unit
($5.52) is multiplied by the quantity of
designated imported merchandise (600
units) to calculate the total amount
available for the drawback refund,
which is $3,312. Similar calculations
must be completed for applicable taxes
and fees as well.

Per unit averaging facilitates
verification of the amounts of drawback
refunds claimed. CBP does not receive
invoice data that is usefully searchable
electronically. By moving to the per unit
averaging calculation methodology for
substitution claims that is based on
entry summary line data, CBP will gain
the ability to automate validations of
refund calculations made by the
claimant. This should lead to faster and
more efficient processing of claims,
which will benefit both drawback
claimants and CBP. These efficiencies
are gained through the use of entry
summary line item data, which is
required for all TFTEA-Drawback
claims, and will enable the per unit
averaging calculation to take place as an
automated verification rather than a
manual process.

(d) The imported merchandise
reported on a single entry summary line
item may not be the basis of a direct
identification and a substitution claim
under TFTEA-Drawback.

A consequence of using per unit
averaging for substitution claims under
TFTEA-Drawback is that a single entry
summary line item cannot be used for
both direct identification and
substitution drawback claims.
Consequently, CBP proposes to limit
each line on an entry summary to
designation as the basis for either direct
identification or substitution claims, but
never both. Therefore, all associated
imported merchandise on that line may
only be designated as the basis for either
direct identification or substitution
claims under TFTEA-Drawback. If both
types of claims were allowed on a single
line on an entry summary, CBP would
be unable to issue full refunds for all
drawback claims that could lawfully be

made against a specific entry summary
line item in some situations. For
example, in some situations where
substitution claims using the per unit
average of the line item were to be
claimed prior to a direct identification
claim, the total amount of drawback
remaining on the line may not be
sufficient to pay the proper amount of
drawback tied to the high value goods.

CBP has also chosen this proposed
policy in expectation of the efficiencies
to be gained by both claimants and CBP
regarding calculating and verifying
refunds. Accordingly, importers and
drawback claimants need to be aware of
the limitation on line item designations
prior to importing merchandise or
receiving transferred merchandise,
because the first-filed claim on a line
will dictate the type of claim available
for any remaining merchandise of the
same line.

6. Recordkeeping and Proof of Export

(a) Congress, through TFTEA,
changed the starting date for the three-
year time period for maintaining
supporting records for drawback claims
from the date of payment to the date of
liquidation.

For all TFTEA-Drawback claims,
section 906(o) replaced the previous
requirement to maintain supporting
records for three years from the date of
payment of the claim with the new
requirement to maintain records for
three years from the date of liquidation
of the claim. See 19 U.S.C. 1508(c)(3).
This extension of the recordkeeping
time period provides CBP with more
time to request documents needed to
verify or audit claims. This new
timeframe requires claimants with
accelerated payment privileges to
maintain supporting records longer than
before TFTEA (because claims are paid
prior to liquidation for claimants that
obtain the privilege of accelerated
payment).

(b) Claimants for manufacturing
drawback must provide a certification
that they are in possession of the
relevant bill of materials or formula for
the manufactured goods, in lieu of
actual submission thereof, for each
claim filed.

Currently, claimants for
manufacturing drawback are required to
provide a bill of materials or formula to
CBP upon request, for any claim filed.
CBP has and will continue to request
these records for review in the context
of verifications, audits, and other
administrative actions. The purpose of
this requirement is to ensure that the
claims are consistent with the
applicable bill(s) of materials or
formula(s) that accompanied the
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claimant’s application to operate under
the applicable general or specific
manufacturing drawback ruling. TFTEA
expressly added a requirement for
substitution manufacturing drawback
claims that the person making the claim
must submit the bill of materials or
formula identifying the drawback-
eligible merchandise and manufactured
article(s) by the 8-digit HTSUS
subheading numbers and the quantities
of merchandise with each claim. See 19
U.S.C. 1313(b)(3)(A). For administrative
efficiency and consistency with how
drawback claims are reviewed and
verified, rather than requiring the actual
submission of these records with each
claim, CBP will require a certification in
ACE as to possession of these records.
This certification requirement applies to
both direct identification and
substitution manufacturing claims.

(c) Congress, through TFTEA, permits
the future use of an electronic export
system as automated proof of export for
drawback claims, but no system will be
reliable for this purpose on February 24,
2018; and, proof of export must be
documented in records that are
summarized for the drawback claim.

Claimants whose exported goods are
the basis for a claim of drawback must
provide proof that establishes fully the
date and fact of exportation and the
identity of the exporter. These
requirements are provided for in
proposed § 190.72. Under TFTEA-
Drawback, proof of exportation is
required in the form of export summary
data that is provided as part of a
complete drawback claim filed with
CBP. However, the underlying
supporting records must fully prove the
exportation through records kept in the
normal course of business. TFTEA also
provides for proof of export to be
established via an electronic export
system of the United States, as
determined by the Commissioner of
CBP. See 19 U.S.C. 1313(i). Currently,
the Automated Export System (AES) is
not able to fully establish the required
elements. Accordingly, until such time
as the Commissioner of CBP announces
the availability of a capable electronic
system through a general notice in the
Customs Bulletin, records kept in the
normal course of business shall be used
to establish fully the date and fact of
exportation and the identity of the
exporter, and such records must be
maintained by claimants whose
exported goods are the basis for a claim
of drawback.

7. Transfers of Merchandise and
Liability

(a) Specific formats for certificates of
delivery and specific formats for

certificates of manufacture and delivery
are no longer required when drawback
products or other drawback-eligible
goods are transferred between parties,
although records of manufacture and
transfer must be provided and
maintained to support the drawback
claim.

Section 906 removed the longstanding
requirements for the submission of
Certificates of Delivery (CDs) and
Certificates of Manufacture and Delivery
(CMDs) by stating that no additional
certificates of transfer or manufacture
shall be required 19 U.S.C. 1313(b), and
by stating that no additional certificates
of transfer are required in 19 U.S.C.
1313(c), (j), and (p). Section 906(1),
Drawback Certificates, removed the
recordkeeping requirements relating to
these certificates for drawback claims by
striking 19 U.S.C. 1313(t). Instead of
CDs and CMDs, parties involved in
transfers of drawback products or other
drawback-eligible goods must maintain
records, which may include records
kept in the normal course of business,
to evidence the transfers.

(b) The first drawback claim to be
filed that designates any portion of
imported merchandise from a given
entry summary line item will determine
the type of drawback eligibility for all
other imported merchandise covered by
that entry summary line item.

As previously explained in part 5(d),
above, there is a limitation that
imported merchandise on a single entry
summary line item cannot be designated
as the basis for both direct identification
and substitution drawback claims under
TFTEA, due to the different methods of
calculating refund amounts. Because the
transferor can transfer the merchandise
covered by a specific line item to
differen