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SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
proposing to amend its regulations to
revise Subpart H to Part 35 of Title 18
of the Code of Federal Regulations
governing market-based rates for public
utilities pursuant to the Federal Power
Act (FPA). The Commission is
proposing to codify and, in certain
respects, revise its current standards for
market-based rates for sales of electric
energy, capacity, and ancillary services.
The Commission is proposing to retain
several of the core elements of its
current standards for granting market-
based rates. However, we propose
certain revisions to these standards and
seek comment on other issues. The
Commission also proposes to streamline
certain aspects of its filing requirements
to reduce the administrative burdens on
applicants, customers and the
Commission.

DATES: Comments are due August 7,
2006. Reply comments are due
September 6, 2006. Comments should
be double spaced and include an
executive summary.

ADDRESSES: You may submit comments,
identified by Docket No. RM04-7-000,
by one of the following methods:

e Agency Web Site: http://
www.ferc.gov. Follow the instructions
for submitting comments via the eFiling
link found in the Comment Procedures
Section of the preamble.

e Mail: Commenters unable to file
comments electronically must mail or
hand deliver an original and 14 copies
of their comments to: Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street, NE.,
Washington, DC 20426. Please refer to
the Comment Procedures Section of the
preamble for additional information on
how to file paper comments.
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I. Introduction

1. Pursuant to sections 205 and 206 of
the Federal Power Act (FPA),! the
Commission is proposing to amend its
regulations to revise Subpart H to Part
35 of Title 18 of the Code of Federal
Regulations to govern market-based rate
authorizations for wholesale sales of
electric energy, capacity and ancillary
services by public utilities, including
modifying all existing market-based
authorizations and tariffs so they will be
expressly conditioned on or revised to
reflect certain new requirements
proposed herein. The major components
of this Notice of Proposed Rulemaking
(NOPR) are summarized in the next
section.

II. Background

2.In 1988, the Commission began
considering proposals for market-based
pricing of wholesale power sales. The
Commission acted on market-based rate
proposals filed by various wholesale
suppliers on a case-by-case basis. Over
the years, the Commission developed a
four-prong analysis used to assess
whether a seller should be granted

116 U.S.C. 824d, 824e (2000).

market-based rate authority: (1) Whether
the seller and its affiliates lack, or have
adequately mitigated, market power in
generation; (2) whether the seller and its
affiliates lack, or have adequately
mitigated, market power in
transmission; (3) whether the seller or
its affiliates can erect other barriers to
entry; and (4) whether there is evidence
involving the seller or its affiliates that
relates to affiliate abuse or reciprocal
dealing.

3. The courts have reviewed the
Commission’s market-based rate
program and found that it satisfies the
FPA. The FPA requires that all rates
demanded by public utilities for the sale
of electric energy at wholesale be found
‘just and reasonable.” 2 The United
States Supreme Court has explained that
the just and reasonable standard “does
not compel the Commission to use any
single pricing formula.”” 3 The United
States Court of Appeals for the D.C.
Circuit has long held that “when there
is a competitive market the
[Commission] may rely upon market-
based prices in lieu of cost-of-service
regulation to assure a “‘just and
reasonable” result.” ¢ The Commission’s
authorization of market-based rates has
been found to satisfy the just and
reasonable standard of the FPA.5

4. The Commission initiated the
instant rulemaking proceeding in April
2004 to consider “‘the adequacy of the
current four-prong analysis and whether
and how it should be modified to assure
that prices for electric power being sold
under market-based rates are just and
reasonable under the Federal Power
Act.” ¢ At that time, the Commission
noted that much has changed in the
industry since the four-prong analysis
was first developed and posed a number
of questions that would be explored
through a series of technical
conferences. The comments from these
technical conferences are considered in
this NOPR.?7

5. On April 14, 2004, the Commission
issued an order modifying the then-
existing generation market power

2 Louisiana Energy and Power v. FERC, 141 F.3d
364, 365 (D.C. Cir. 1998) (citing 16 U.S.C. 824d(a))
(Louisiana Energy).

3 Mobil Oil Exploration v. United Distribution Co.,
498 U.S. 211, 224 (1991).

4 Elizabethtown Gas Company v. FERC, 10 F.3d
866, 870 (D.C. Cir. 1993) (Elizabethtown Gas),
(citing Tejas Power Corp. v. FERC, 908 F.2d 998,
1004 (D.C. Cir. 1990)).

5 See Louisiana Energy; Elizabethtown Gas;
Consumers Energy Company v. FERC, 367 F.3d 915,
923 (D.C. Cir. 2004).

6 Market-Based Rates for Public Utilities, 107
FERG {61,019 at P 1 (2004) (initiating rulemaking
proceeding).

7 A summary of the comments submitted in this
proceeding is attached as Appendix E. A list of the
commenters is included in Appendix D.
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analysis and its policy governing market
power mitigation, on an interim basis.8
The April 14 Order adopted a policy
that would provide sellers a number of
procedural options, including two
indicative generation market power
screens (an uncommitted pivotal
supplier analysis and an uncommitted
market share analysis), and the option of
proposing mitigation tailored to the
particular circumstances of the seller
that would eliminate the ability to
exercise market power. The order also
explained that sellers could choose to
adopt cost-based rates.

6. On July 8, 2004, the Commission
acted on requests for rehearing of the
April 14 Order, reaffirming the basic
analysis, but clarifying and modifying
certain instructions for performing the
generation market power analysis. The
Commission clarified, among other
things, the types of data on which
sellers and intervenors may rely, and
that adjustments may be allowed in
certain circumstances. The Commission
also clarified that mitigation would be
imposed in all markets where a seller is
found to have generation market power.

7. The Commission believes it is now
appropriate to revise and codify the
standards for market-based rates for
wholesale sales of electric energy,
capacity and ancillary services. Refining
and codifying effective standards for
market-based rates will help customers
by ensuring that they are protected from
the exercise of market power. It will also
provide greater certainty to sellers
seeking market-based rate authority.

8. The regulations proposed herein
would adopt in most respects the
Commission’s current standards for
granting market-based rates. We believe
these standards have, with the
exceptions noted below, allowed the
Commission to distinguish between
applicants that have market power and
those that do not. For example, the
current interim horizontal (generation)
market power screens © have allowed
the Commission to identify a number of
smaller applicants that do not have
generation market power. The
Commission authorized these applicants
to obtain or retain market-based rate
authority, which benefits customers by
encouraging new entry and by providing
them with the greater flexibility in
product offerings that market-based rate
approval conveys. The current screens
also have allowed the Commission to
more accurately identify instances

8 AEP Power Marketing, Inc., 107 FERC {61,018
(April 14 Order), order on reh’g, 108 FERC {61,026
(2004) (July 8 Order).

9 As discussed below, the Commission proposes
to henceforth refer to the generation market power
analysis as the horizontal market power analysis.

where certain larger sellers may possess
market power. If an applicant fails our
screens, this does not, however,
constitute a definitive finding of market
power. Rather, our current standards
allow any applicant that fails these
screens to demonstrate that it lacks
market power in generation using the
delivered price test (DPT).10 The DPT
has provided appropriate flexibility in
allowing the Commission to consider
the differing factual situations of
particular sellers, such as those that
have a responsibility for serving native
load customers. The Commission
proposes to continue to apply the DPT
in such a flexible manner.

9. In cases where the applicant has
failed the DPT, or has otherwise chosen
to adopt default cost-based mitigation or
to propose other cost-based mitigation
(e.g., cost-based rates) or tailored
mitigation, our current policies protect
customers by ensuring that applicants
with market power in a given area have
that market power mitigated. We
recognize, however, that there has been
uncertainty regarding the rate
methodologies to use in developing
cost-based market power mitigation and
the effectiveness of the existing cost-
based mitigation. We therefore seek
comment in this rulemaking on several
issues relating to cost-based market
power mitigation, including: (i) Whether
there should be a standard methodology
for determining cost-based ceiling rates
and the appropriate methodology for
sales of less than one week; (ii) whether
selective discounting should be allowed
for sellers that have been found to have
market power, or that accept a
presumption of market power, and are
offering power under cost-based rates;
and (iii) whether a mitigated seller that
seeks to sell excess power generated
within a mitigated market should be
required to first offer its available
capacity at cost-based rates to customers
within the mitigated market.

10. We also propose certain
modifications to the horizontal
(generation) market power screens to
reflect our experience in applying them
and the comments received in this
proceeding. First, the Commission
proposes to modify the treatment of
newly-constructed generation to avoid a
situation in which all generation
becomes exempt from our market power

10 See April 14 Order at P 106 (“The [DPT]
defines the relevant market by identifying potential
suppliers based on market prices, input costs, and
transmission availability, and calculates each
suppliers’ economic capacity and available
economic capacity for each season/load condition.
The results of the [DPT] can be used for pivotal
supplier, market share and market concentration
analyses.”).

analyses as new generation is
constructed and older (pre-1996)
generation is retired. Second, although
we propose to retain the default relevant
geographic market (control area), we
provide guidance as to the factors the
Commission will consider in evaluating
whether, in a particular case, to adopt
an expanded geographic market instead
of relying on the default geographic
market. Third, we propose to change the
native load proxy for the market share
screens from the minimum peak day in
the season to the average peak native
load, averaged across all days in the
season, and to clarify that native load
can only include load attributable to
native load customers as that term is
defined insection 33.3(d)(4)(i) of the
Commission’s regulations.!* Fourth, we
propose to allow applicants the option
of using seasonal capacity instead of
nameplate capacity,'2 and to retain the
snapshot in time approach for the
screens but to allow “known and
measurable”” changes (sometimes
referred to as foreseeable and reasonably
certain at the time of filing) for the DPT.
11. With regard to vertical market
power and, in particular, transmission
market power, the Commission
proposes to continue the current policy
under which an open access
transmission tariff (OATT) is deemed to
mitigate a seller’s transmission market
power.13 However, in recognition of the
fact that OATT violations may
nonetheless occur, we propose that
violation(s) of the OATT may be cause
to revoke market-based rate authority in
addition to any other applicable
remedies, such as civil penalties. We
also note that concerns regarding the
adequacy of the current OATT will be
addressed in Docket No. RM05-25-000,
Preventing Undue Discrimination and
Preference in Transmission Service. We
are today issuing a Notice of Proposed

1118 CFR 33.3(d)(4)(i) (2005).

12 Nameplate capacity is the full-load continuous
rating of a generator, prime mover, or other electric
power production equipment under specific
conditions as designated by the manufacturer.
Installed generator nameplate rating is usually
indicated on a nameplate physically attached to the
generator.

13 See Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21,540 (May 10, 1996), FERC
Stats. & Regs., Regulations Preambles January 1991—
June 1996 {31,036 (1996), order on reh’g, Order No.
888-A, 62 FR 12,274 (March 14, 1997), FERC Stats.
& Regs., Regulations Preambles July 1996-December
2000 931,048 (1997), order on reh’g, Order No.
888-B, 81 FERC {61,248 (1997), order on reh’g,
Order No. 888-C, 82 FERC {61,046 (1998), aff’d in
relevant part sub nom. Transmission Access Policy
Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000),
aff’d sub nom. New York v. FERC, 535 U.S. 1
(2002).
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Rulemaking to reform the OATT in that
docket.

12. With regard to vertical market
power and, in particular, other barriers
to entry, we propose to continue our
current approach but provide
clarification of what types of factors we
would examine and we propose to
combine the other barriers to entry
analysis with the rest of our vertical
market power analysis.

13. With regard to affiliate abuse, the
Commission proposes to discontinue
referring to affiliate abuse as a separate
“prong” of our analysis and instead
proposes to codify in our regulations an
explicit requirement that any seller with
market-based rate authority must
comply with the affiliate sales
restrictions and other affiliate
provisions.1* The Commission proposes
to address affiliate abuse by requiring
that the conditions set forth in the
proposed regulations be satisfied on an
ongoing basis as a condition of
obtaining and retaining market-based
rate authority. The Commission
proposes to retain its policy that sales of
power between a franchised public
utility and any of its non-regulated
power sales affiliates 15 must be pre-
approved by the Commission. To
demonstrate that an affiliate sale is just,
reasonable and not unduly
discriminatory, an applicant has several
options, including pricing that sale at a
market index that meets certain
standards, conducting an auction that
reflects certain guidelines, or otherwise
meeting the standards set forth in

141n the case of non-exempt wholesale generator
(EWG) public utilities, for matters arising under
Part II of the FPA, the term “affiliate” is defined as
that term is used in section 358.3(b) and (c)
(formerly section 161.2) of the Commission’s
regulations. Section 358.3(b) defines “affiliate”” as
“another person which controls, is controlled by, or
is under common control with, such person.”
Section 358.3(c) states that “control (including the
terms ‘controlling,” ‘controlled by,” and ‘under
common control with’) * * * includes, but is not
limited to, the possession, directly or indirectly and
whether acting alone or in conjunction with others,
of the authority to direct or cause the direction of
the management or policies of a company. A voting
interest of 10 percent or more creates a rebuttable
presumption of control.” The term “affiliate” in the
case of EWG public utilities is defined as “any
company, 5 percent or more of the outstanding
voting securities of which are owned, controlled or
held with power to vote, directly or indirectly, by
such company.” See Repeal of the Public Utility
Holding Company Act of 1935 and Enactment of
the Public Utility Holding Company Act of 2005,
Order No. 667—-A, 71 FR 28446 (May 16, 2006),
FERG Stats. & Regs. 131,096 (2006). (To be codified
at 18 CFR section 366.1 (2006).)

15 By “non-regulated”” power sales affiliate, the
Commission is referring to non-traditional power
sellers including a power marketer, EWG,
qualifying facilities (QFs), or other power seller
affiliate, whose power sales are not regulated on a
cost basis under the FPA.

Edgar.'® An affiliate sale that has not
been pre-approved under these
standards will constitute a tariff
violation. In addition, we reaffirm that
the Commission currently requires that
sales made under market-based rate
tariffs, including those made to
affiliates, must be reported in an Electric
Quarterly Report (EQR). With regard to
affiliate transactions under a market-
based rate tariff, we reaffirm that we
either grant or deny authorization to
make affiliate sales. To the extent that
we authorize an affiliate transaction, we
reaffirm that, consistent with the
Commission’s regulations,” any such
agreement shall not be filed with the
Commission.

14. We also propose certain reforms to
streamline the administration of the
market-based rate program. As
discussed more fully below, in an effort
to streamline and simplify the market-
based rate program in general, while
maintaining a high degree of oversight,
the Commission proposes several
changes and clarifications. Significant
areas of modification involve the three-
year updated market power analysis
(triennial review or updated market
power analysis) that all sellers with
market-based rate authority are required
to file, and the development of a market-
based rate tariff of general applicability.

15. With regard to updated market
power analyses, the Commission’s
current general practice is to require an
updated market power analysis to be
submitted within three years from the
date of the Commission order granting
the seller market-based rate authority or
accepting the previous triennial review.
The Commission proposes to modify
that general practice and put in place a
structured, systematic review to assist
the Commission in analyzing sellers in
markets based on a coherent and
consistent set of data. In particular, the
Commission proposes to modify the
requirements for filing updated market
power analyses in two ways. First, the
Commission proposes to establish two
categories of sellers with market-based
rate authorization. The first category,
Category 1 (approximately 550 sellers),
would consist of power marketers and
power producers that own or control
500 MW or less of generating capacity
in aggregate and that are not affiliated
with a public utility with a franchised
service territory. In addition, Category 1
sellers must not own or control
transmission facilities, other than

16 Boston Edison Company Re: Edgar Electric
Energy Co., 55 FERC {61,382 (1991) (Edgar)
(Describing types of evidence that can be used to
demonstrate lack of affiliate abuse.)

17 See 18 CFR 35.1(g) (2005).

limited equipment necessary to connect
individual generating facilities to the
transmission grid, (or must have been
granted waiver of the requirements of
Order No. 888 because such facilities
are limited and discrete and do not
constitute an integrated grid 8) and
must present no other vertical market
power issues. Category 1 sellers would
not be required to file a regularly
scheduled triennial review. The
Commission would monitor any market
power concerns for these sellers through
the change in status reporting
requirement,? and through ongoing
monitoring by the Commission’s Office
of Enforcement.

16. The second category, Category 2
(approximately 600 sellers), would
include all sellers that do not qualify for
Category 1. Category 2 sellers, in
addition to the change in status reports,
would be required to file regularly
scheduled triennial reviews.2° To
ensure greater consistency in the data
used to evaluate Category 2 sellers, the
Commission proposes to require each
Category 2 seller to file updated market
power analyses for its relevant
geographic markets (default and any
proposed alternative markets) on a
schedule that will allow examination of
the individual seller at the same time
that the Commission examines other
sellers in these relevant markets and
contiguous markets within a region from
which power could be imported. The
Commission would continue to make
findings on an individual seller basis,
but would have before it a complete
picture of the uncommitted capacity
and simultaneous import capability into
the relevant geographic markets under
review.

17. A second significant change is our
proposal to adopt a market-based rate
tariff of general applicability (MBR
tariff), applicable to all sellers
authorized to sell electric energy,
capacity or ancillary services at
wholesale at market-based rates.
Further, the Commission proposes that,
rather than each entity having its own
MBR tariff, which can result in dozens
of tariffs for each corporate family with
potentially conflicting provisions, each
corporate family would have only one
tariff, with all affiliates with market-
based rate authority separately

18 See, e.g., Black Creek Hydro, Inc., 77 FERC
161,232 (1996).

19 See 18 CFR 35.27(c) (2005) (reporting
requirement for any change reflecting a departure
from the characteristics the Commission relied
upon in granting market-based rate authority).
Failure to timely file a change in status report
would constitute a tariff violation.

20 Failure to timely file a triennial review would
constitute a tariff violation.
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identified in the tariff. This will reduce
the administrative burden and
confusion that occurs when there are
multiple, and potentially conflicting,
tariffs in a single corporate family. Our
intent to streamline the terms of an MBR
tariff is not to reduce the flexibility of
sellers and customers in negotiating the
terms of individual transactions. Rather,
this flexibility will continue to exist.
The purpose of a tariff of general
applicability that requires the seller to
comply with the applicable provisions
of the market-based rate regulations is
simply to codify, on a consistent basis,
the basic requirements of market-based
rate authorization.

II1. Discussion
A. Horizontal Market Power
1. Current Policy

a. Test for Generation Market Power.

18. In the April 14 Order, the
Commission adopted two indicative
screens for assessing generation market
power that provide a rebuttable
presumption of whether market power
exists for a utility applying to obtain or
retain market-based rate authority.
Sellers that do not pass the initial
screens are, among other things, allowed
to provide additional evidence for
Commission consideration. Such an
approach allows the Commission to
concentrate its efforts on sellers that
may possess generation market power
while screening out those sellers that do
not pose such concerns.

19. The Commission uses two
indicative screens for assessing whether
a particular seller raises any generation
market power concerns, each with its
own specific focus and attributes: a
pivotal supplier analysis based on
uncommitted capacity at the time of the
market’s annual peak demand; and a
market share analysis of uncommitted
capacity applied on a seasonal basis. If
a seller passes both screens, there is a
rebuttable presumption that the seller
does not possess market power in
generation. However, the Commission
allows intervenors to present evidence
to rebut the presumption. On the other
hand, if a seller fails either screen, this
creates a rebuttable presumption that
market power exists in generation.2! In
this instance, the seller may: (1) File a
more robust market power study, the

211n such a case, the Commission will institute
a section 206 proceeding and such a seller’s rates
prospectively will be made subject to refund until
a final determination of market power is made or
the seller accepts a presumption of market power
and so mitigates. April 14 Order, 107 FERC {61,018
at n. 10.

DPT; 22 (2) file a mitigation proposal
tailored to its particular circumstances
that would eliminate the ability to
exercise market power; or (3) inform the
Commission that it will either adopt the
default cost-based rates discussed in the
April 14 Order or propose other cost-
based rates and submit cost support for
such rates. Before the Commission
considers the DPT, the seller must be
found to have failed one (or both) of the
two indicative screens or so concede.23
Accordingly, the DPT is considered as
an alternative study to support the grant
or continuation of market-based rate
authority. In all cases, the seller or
intervenors may present evidence such
as historical wholesale sales data to
support their opinion of whether the
seller does or does not possess market
power.

20. Section 35.27(a) of the
Commission’s regulations states that
“any public utility seeking
authorization to engage in sales for
resale of electric energy at market-based
rates shall not be required to
demonstrate any lack of market power
in generation with respect to sales from
capacity for which construction has
commenced on or after July 9, 1996.” 24
Sellers meeting the criteria of section
35.27(a) of our regulations, as clarified
in LG&E Capital,?® may provide
evidence demonstrating that they satisfy
this section of our regulations rather
than submit a generation market power
analysis. However, if a seller sites
generation in an area where it or its
affiliates own or control other
generation assets, the seller must
provide an analysis regarding whether
its new capacity (i.e., post-July 9, 1996),
when added to existing capacity, raises
generation market power concerns.

21. Alternatively, a seller may forego
submitting a generation market power
analysis and accept a presumption of
market power and go directly to
mitigation by proposing case-specific
mitigation that eliminates the ability to
exercise market power, or agreeing to
the default rates discussed below. Under
such circumstances there will be a
presumption of market power in all of
the default relevant markets.

22 The only additional market power study
allowed is the DPT. However, the Commission
allows such sellers to present evidence, based on
historical wholesale sales data, in support of a
contention that, notwithstanding the results of the
two indicative screens, they do not possess market
power.

23 April 14 Order, 107 FERC 61,018 at P 37.

2418 CFR 35.27(a) (2005).

25 LG&E Capital Trimble County LLC, 98 FERC
161,261 (2002) (LG&E Capital).

22. 1f a seller’s proposed mitigation 26
does not eliminate its ability to exercise
market power, then the seller may not
charge market-based rates in the
geographic area(s) where market power
is found, and the seller is subject to
cost-based default rates or other cost-
based rates that the seller proposes and
the Commission approves. The
Commission’s default rates are as
follows: (1) Sales of power of one week
or less must be priced at the seller’s
incremental cost plus a 10 percent
adder; (2) sales of power of more than
one week but less than one year must
be priced at an embedded cost “up to”
rate reflecting the costs of the unit or
units expected to provide the service;
and (3) new contracts for sales of power
for one year or more must be priced at
a rate not to exceed the embedded cost
of service, and the contract must be filed
with the Commission for review.
Mitigated sellers must first receive
Commission approval for each long-
term power sale prior to transacting.2?

b. Additional Requirement for
Transmission Owners.

23. In addition, a seller that owns,
operates or controls transmission is
required to conduct simultaneous
transmission import capability studies
for its home control area and each of its
directly-interconnected first-tier control
areas consistent with the requirements
set forth in the April 14 Order, as
clarified in Pinnacle West Capital Corp.,
110 FERC 61,127 (2005). These studies
are used in the pivotal supplier screen,
market share screen, and DPT to
approximate the transmission import
capability. When centering the
generation market power analysis on the
transmission providing utility’s first-tier
control area (i.e., markets), the
transmission-providing seller should
use the methodologies consistent with
its implementation of its Commission-
approved OATT, thereby making a
reasonable approximation of
simultaneous import capability that
would have been available to suppliers
in surrounding first-tier markets during
each seasonal peak. The transfer
capability should also include any other
limits (such as stability, voltage,
Capacity Benefit Margin, or

26 Proposals for alternative mitigation in these
circumstances could include cost-based rates or
other mitigation that the Commission may deem
appropriate. For example, an applicant could
propose to transfer operational control of enough
generation to a third party such that the applicant
would satisfy our generation market power
concerns.

27 The Commission notes here that, to the extent
a party believes market power is being exerted in
the course of negotiating a long-term purchase, such
party may file a complaint pursuant to section 206
of the FPA.
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Transmission Reliability Margin) as
defined in the tariff and that existed
during each seasonal peak. The
“contingency’”” model should use the
same assumptions used historically by
the transmission provider in
approximating its control area import
capability.

24. A seller may provide a
streamlined application to show that it
passes the indicative screens. Thus,
with respect to simultaneous import
capability, if a seller can show that it
passes the screens for each relevant
geographic market without considering
imports, no such simultaneous import
analysis needs to be provided. Further,
the Commission recognizes that certain
sellers will not have the ability to
perform a simultaneous import
capability study. Accordingly, if a seller
demonstrates that it is unable to perform
a simultaneous import capability study
for the control area in which it is
located, the seller may propose to use a
proxy amount for transmission limits.
Such proposals are considered on a
case-by-case basis.

c. Relevant Geographic Markets.

25. The default relevant geographic
markets under both screens are first, the
control area market where the seller is
physically located, and second, the
markets directly interconnected to the
seller’s control area market (first-tier
control area markets).28 In this default
analysis, the Commission considers
only those supplies that are located in
the market being considered (relevant
market) and those in first-tier markets to
the relevant market. Sellers located in
and a member of regional transmission
organizations (RTO)/independent
system operators (ISO) 29 that perform
functions such as single central
commitment and dispatch with a single
energy market and Commission-
approved market monitoring and
mitigation may consider the geographic
region under the control of the RTO/ISO
as the default relevant geographic
market for purposes of completing their
analyses.30 Currently, these markets are

28 For applications by sellers with no physical
generation assets (such as power marketers) and
that are affiliated with generation asset owning
utilities, the Commission evaluates the affiliate
generation owner’s market power when evaluating
whether to grant market-based rate authority for the
power marketer.

29 We note that the membership status described
is such that the seller that owns transmission
facilities other than limited equipment necessary to
connect individual generating facilities to the
transmission grid has turned over operational
control of those transmission assets to the RTO/ISO.

30LG&E Energy Marketing, Inc., 111 FERC
61,153 (2005) (noting that where applicants are
members of the Midwest ISO and their control area
is within the Midwest ISO geographic footprint, the
default relevant geographic market for the

operated by PJM Interconnection, LLC
(PJM), ISO New England, Inc. (ISO-NE),
New York Independent System
Operator, Inc. (NYISO), Midwest
Independent Transmission System
Operator (Midwest ISO) and California
Independent System Operator
Corporation (CAISO). For sellers whose
assets are physically located
geographically within the RTO/ISO
boundaries, there is only one default
relevant market for those assets, and
that is the RTO/ISO in which they are
located and are a member. Likewise,
where a generator is interconnecting to
a non-affiliate owned transmission
system, there is only one relevant
market, the control area in which the
generator is located.

26. The Commission allows sellers
and intervenors to present additional
sensitivity runs as part of their market
power studies to show that some other
geographic market should be considered
as the relevant market in a particular
case. For example, sellers or intervenors
can present evidence that the relevant
market is broader (or more limited) than
a particular control area. However,
applicants presenting evidence that the
relevant market is larger or smaller than
the default relevant market must first
complete the screens based on the
default market as discussed above. To
the extent some other geographic market
is studied, the proponent of using that
alternative market must adhere to
including all monitored lines/
constraints and critical contingencies
that were historically applied during the
seasonal peaks in assessing available
transmission for non-affiliate
transmission customers (i.e., consistent
with Open Access Same-Time
Information System (OASIS)). Sellers
and intervenors may also provide
evidence that, because of internal
transmission limitations (e.g., load
pockets), the relevant market is smaller
than the control area.

d. Performance of the Indicative
Screens.

27. Both the pivotal supplier analysis
and the market share analysis recognize
utilities’ obligations to serve native load.
Because utilities generally use the same
generating units to make off-system
wholesale sales and to serve native load,
and because the amount of generation
needed to serve native load can vary
from hour to hour, some reasonable
proxy is needed to represent the amount
of generation that is needed to serve
native load. Accordingly, the pivotal
supplier analysis, for both sellers and
competing suppliers, uses the average of

generation market power analyses is the Midwest

ISO).

the daily native load peaks during the
month in which the annual peak
demand day occurs as a proxy for native
load obligation. The market share
analysis for both sellers and competing
suppliers uses the native load obligation
on the minimum peak demand day for

a given season.

28. In the pivotal supplier screen, a
market participant’s uncommitted
capacity is determined by adding the
total nameplate capacity of generation
owned or controlled through contract
and firm purchases, less operating
reserves, native load commitments and
long-term firm sales. To calculate the
net uncommitted supply available to
compete at wholesale, the wholesale
load proxy (annual peak load less the
native load proxy discussed above) is
deducted from total uncommitted
capacity in the market.31 If the seller’s
uncommitted capacity is equal to or
greater than the net uncommitted
supply, then the seller fails the pivotal
supplier analysis, which creates a
rebuttable presumption of market
power.

29. In the market share analysis,
uncommitted capacity is defined
similarly to the pivotal supplier screen,
with the additional deduction for
planned outages that were done in
accordance with good utility practice.
Under the market share analysis, a seller
that has less than a 20 percent market
share in the relevant market for all
seasons is considered to satisfy the
market share analysis.32 A seller with a
market share of 20 percent or more in
the relevant market for any season has
a rebuttable presumption of market
power but can present historical
evidence to show that the seller satisfies
the Commission’s generation market
power concerns.33

30. In addition, any seller, regardless
of size, has the option of making
simplifying assumptions in its analysis
where appropriate. In performing all
screens, sellers are required to prepare
them as designed,3* and must use the
most recently available unadjusted 12

31 April 14 Order, 107 FERC 61,018 at P 99.

32 The 20 percent threshold is consistent with
section 4.134 of the U.S. Department of Justice 1984
Merger Guidelines issued June 14, 1984, reprinted
in Trade Reg. Rep. P13,103 (CCH 1988): “The
Department [of Justice] is likely to challenge any
merger satisfying the other conditions in which the
acquired firm has a market share of 20 percent or
more.”

33 The other evidence the Commission will
consider is historical sales and/or access to
transmission to move supplies within, out of, and
into a control area market.

34 Sellers presenting evidence that the relevant
market is larger or smaller than the default relevant
market (i.e., control area) must first complete the
screens based on the default relevant geographic
market.
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months’ historical data as a snapshot in
time.3% Sellers filing abbreviated studies
may request waiver of the full data
requirements.

e. The Delivered Price Test (DPT).

31. Sellers failing one or more of the
initial screens will have a rebuttable
presumption of market power. If such a
seller chooses not to proceed directly to
mitigation, it must present a more
thorough analysis using the
Commission’s DPT.3¢ The DPT is used
to analyze the effect on competition for
transfers of jurisdictional facilities in
section 203 proceedings,3” using the
framework described in Appendix A of
the Merger Policy Statement as revised
in Order No. 642.38 The DPT is an
established test that has been used
routinely to analyze market power in
the merger context for many years, and
it has been affirmed by the courts.39

32. The DPT defines the relevant
market by identifying potential
suppliers based on market prices, input
costs, and transmission availability, and
calculates each supplier’s economic
capacity and available economic
capacity for each season/load period.4°
The results of the DPT are used for
pivotal supplier, market share and
market concentration analyses. Using
the economic capacity for each supplier,
sellers are required to provide pivotal
supplier, market share and market
concentration analyses. Examining these
three measures with the more robust
output from the DPT allows sellers to
present a more complete view of the
competitive conditions and their
positions in the relevant markets.

33. Under the DPT, to determine
whether a seller is a pivotal supplier in
each of the season/load periods, sellers

35 The Commission clarified on rehearing that it
will allow adjustments necessary to perform the
screens if the seller fully justifies the need for and
methodology used for the adjustment and files all
workpapers supporting the adjustments and
documenting the source data used. July 8 Order,
108 FERC {61,026 at P 119.

36 April 14 Order, 107 FERC {61,018 at P 105—
12.

3716 U.S.C. 824b (2000).

38 Inquiry Concerning the Commission’s Merger
Policy Under the Federal Power Act: Policy
Statement, Order No. 592, 61 F.R. 68595 (1996),
FERC Stats. & Regs., Regulations Preambles July
1996—December 2000 ] 31,044 (1996),
reconsideration denied, Order No. 592—A, 62 F.R.
33341 (1997), 79 FERC {61,321 (1997) (Merger
Policy Statement); see also Revised Filing
Requirements Under Part 33 of the Commission’s
Regulations, Order No. 642, 65 F.R. 70984 (2000),
FERC Stats. & Regs., Regulations Preambles July
1996-December 2000 31,111 (2000), order on
reh’g, Order No. 642—-A, 66 F.R. 16121 (2001), 94
FERC {61,289 (2001).

39 See, e.g., Wabash Valley Power Associates, Inc.
v. FERC, 268 F. 3d 1105 (D.C. Cir. 2001).

40 Super-peak, peak, and off-peak, for Winter,
Shoulder and Summer periods and an additional
highest super-peak for the Summer.

are required to compare the load in the
relevant market to the amount of
competing supply. The seller will be
considered pivotal if the sum of the
competing suppliers’ economic capacity
is less than the load level plus a reserve
requirement for the relevant period. The
analysis using available economic
capacity to account for sellers’ and
competing suppliers’ native load
commitments is also required.

34. Each supplier’s market share is
calculated based on economic capacity,
the DPT’s analog to installed capacity.
The market shares for each season/load
period reflect the costs of the seller’s
and competing suppliers’ generation,
thus giving a more complete picture of
the seller’s ability to exercise market
power in a given market.

35. Sellers preparing a DPT also must
calculate the market concentration using
the Hirschman-Herfindahl Index (HHI)
based on market shares.4! For the DPT,
a showing of an HHI less than 2,500 in
the relevant market for all season/load
periods for sellers that have also shown
that they are not pivotal and do not
possess more than a 20 percent market
share in any of the season/load periods
would constitute a showing of a lack of
market power, absent compelling
contrary evidence. We will, however,
consider all relevant facts and
circumstances in reviewing a DPT,
(including native load obligations), and
we will balance the record evidence in
determining whether or not the seller
has generation market power. Thus,
even sellers that exceed the foregoing
thresholds may receive market-based
rates under appropriate
circumstances.42

36. Sellers and intervenors may
present evidence such as historical
wholesale sales data, which can be used
to calculate market shares and market
concentration and to refute or support
the results of the DPT. The Commission
encourages sellers to present the most
complete analysis of competitive
conditions in the market as the data
allow. In this regard, the Commission
allows the introduction of such
evidence beyond the most recent 12
months. The use of unadjusted
historical sales and transmission data
will provide an accurate depiction of
actual market activity. Therefore, the

41The HHI is the sum of the squared market
shares. For example, in a market with five equal
size firms, each would have a 20 percent market
share. For that market, HHI = (20)2 + (20)2 + (20)2
+ (20)2 + (20)2 = 400 + 400 + 400 + 400 + 400 =
2,000.

42 See, e.g., Kansas City Power & Light Co., 113
FERC {61,074 at P 30-35 (2005) (Kansas City);
Acadia Power Partners, LLC, 113 FERC {61,073 at
P 40-45 (2005) (Acadia).

Commission requires sellers submitting
historical sales and transmission data as
evidence to submit the actual data.

37. The FPA requires that all rates
charged by public utilities for the
transmission or sale for resale of electric
energy be just and reasonable.43 Thus,
where a market-based rate seller is
found to have market power in
generation (e.g., after reviewing a
seller’s DPT), it is incumbent upon the
Commission to either reject such rates
or to ensure that adequate mitigation
measures are in place to ensure that the
rates are just and reasonable. The
Commission provides default cost-based
rates to ensure that wholesale rates are
just and reasonable. If a seller does not
pass the generation market power
screens, or foregoes the screens entirely,
the Commission sets the just and
reasonable rate at the default cost-based
rate unless it approves different
mitigation based on case-specific
circumstances.

38. For sellers that have a
presumption of market power in
generation (e.g. those failing one or both
of the indicative screens), the
Commission will institute a section 206
proceeding and the seller’s rates will
prospectively be made subject to
refund.** For sellers already charging
market-based rates, market-based rates
will not be revoked and cost-based rates
will not be imposed until the
Commission issues an order making a
definitive finding that the seller has
market power in generation (typically,
after the Commission has ruled on a
DPT analysis) or, where the seller
accepts a presumption of market power,
an order is issued addressing whether
default cost-based rates or case-specific
cost-based rates are to be applied. The
Commission will revoke the market-
based rate authority in all geographic
markets where a seller is found to have
market power in generation.45

2. Proposal

39. The Commission adopted the
indicative generation market power
screens in the April 14 Order for interim
purposes, and instituted the instant
rulemaking proceeding to, among other
things, review of these screens and, as
a whole, the horizontal market power
portion of the Commission’s four-prong
analysis. The Commission has gained

4316 U.S.C. 824d(a) (2000).

44 The refund floor would be the default cost-
based rates or, if applicable, any case-specific cost-
based rates proposed by the seller and accepted by
the Commission. Accordingly, the seller has
certainty as to its potential refund obligation, if any.
April 14 Order, 107 FERC 161,018 at n. 143.

45 The seller has the option of withdrawing its
market-based rate request in whole or in part.
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considerable experience with the
analysis since the April 14 Order and
believes that in general the current
screens work well to identify the subset
of sellers that require additional review.
Therefore, we propose to continue to
use the screens adopted in the April 14
Order as well as the overall approach to
analyzing generation market power set
forth in the April 14 Order, including
the procedural options available to
sellers and the use of the DPT. However,
commenters have raised some valid
concerns and, accordingly, the
Commission proposes certain
modifications to the screens as adopted
in the April 14 Order, such as
adjustments to the native load proxy.
Furthermore, while reaffirming the
screens, we propose that henceforth
these screens should be referred to as
our horizontal market power analysis. In
particular, our horizontal analysis will
include, as discussed in the April 14
Order, the two indicative screens and
the DPT as necessary.

a. Indicative Screens and DPT
Criteria.

40. Because the indicative screens are
intended only to identify the sellers that
require further review, we propose to
retain the 20 percent threshold for the
wholesale market share screen. The
screens are indicative, not definitive.
Indeed, pursuant to the horizontal
market power analysis where an
applicant is seeking to obtain or retain
market-based rate authority, the
Commission will not make a definitive
finding that a seller has market power
unless and until the more robust
analysis, the DPT, is considered.
Instead, where a seller fails one of the
indicative screens, a section 206
proceeding is instituted to more closely
examine a seller’s potential for
exercising horizontal market power and
does not mean a definitive finding has
been made. Failure to pass either of the
indicative screens creates a rebuttable
presumption of market power. A seller
that fails the initial screens is given 60
days from the date of issuance of an
order finding a screen failure to: (1) File
a DPT analysis; (2) file a mitigation
proposal tailored to its particular
circumstances that would eliminate the
ability to exercise market power; or (3)
inform the Commission that it will
adopt the default cost-based rates or
propose other cost-based rates and
submit cost support for such rates.46

41. Some commenters argue that the
20 percent threshold is too low; others
argue that it is too high. The
Commission believes that the 20 percent
threshold strikes the right balance in

46 April 14 Order, 107 FERC {61,018 at P 208.

seeking to avoid both “‘false negatives”
and ““false positives” and proposes to
continue using 20 percent. Because the
presumption of horizontal market power
established by the failure of the
wholesale market share screen is
rebuttable, coupled with the adjustment
to the native load proxy discussed
below, sellers should be assured that the
20 percent threshold is not
unnecessarily stringent.

42. We also propose to continue the
use of annual peak load in the pivotal
supplier analysis and not to expand the
pivotal supplier analysis to include
monthly assessments. The pivotal
supplier analysis examines the seller’s
market power during the annual peak.
The hours near that point in time are the
most likely times that a seller will be a
pivotal supplier.

43. Similarly, for the DPT analysis, we
propose to retain our current threshold
including 2,500 for HHIs, as well as our
current practice of weighing all the
relevant factors in the analysis, in
determining whether a seller does or
does not have horizontal market power.
We propose to continue to do so on a
case-by-case basis, weighing such
factors as available economic capacity,
economic capacity, HHIs, and other
historical wholesale sales data. The
thresholds are well-established and
appropriate, allowing the Commission
to make a reasoned determination after
reviewing all the evidence in the record.
The DPT does not function like the
initial screens in that the failure of
either the economic capacity or
available economic capacity analyses
does not result in an automatic failure
as a whole.4”

b. Native Load.

44. To reduce the number of “false
positives” in the wholesale market share
screen, however, we propose to adjust
the native load proxy. Many
commenters have noted that the current
native load proxy for the market share
screen is too limited and results in too
much uncommitted capacity
attributable to the seller. The
Commission stated in the April 14
Order that by using the two screens
together, the Commission is able to
measure market power both at peak and
off-peak times, and the ability to
exercise market power both unilaterally
and in coordinated interaction with
other sellers. In the April 14 Order, the
Commission adopted the native load
proxy for the wholesale market share
screen in order to balance the concerns
of market participants. We now believe
that the current proxy used in the

47 Kansas City, 113 FERC {61,074 at P 30;
Acadia, 113 FERC {61,073 at P 40.

market share screen may be too
conservative. Accordingly, the
Commission proposes to change the
allowance for the native load deduction
under the market share screen from the
minimum native load peak demand for
the season to the average native load
peak demand for the season. This
change makes the deduction for the
market share screen consistent with the
deduction allowed under the pivotal
supplier screen. We propose to retain a
season-by-season analysis. For example,
the proxy for summer would be the
average native load peak for June, July
and August. The pivotal supplier
screen’s native load proxy would
remain unchanged from its current
proxy of the average of the daily native
load peaks during the month in which
the annual peak day load occurs. We
seek comments on our proposal.

45. We believe there has been some
inconsistency in the way in which
sellers have reflected native load in
performing both the screens and the
DPT analysis. For this reason, we also
propose to clarify that for the horizontal
market power analysis, native load can
only include load attributable to native
load customers as defined in section
33.3(d)(4)(i) of the Commission’s
regulations,8 as it may be revised from
time to time. We seek comments on this
proposal.

c. Control and Commitment of
Generation.

46. The Commission stated that
uncommitted capacity is determined by
adding the total capacity of generation
owned or controlled through contract
and firm purchases less, among other
things, long-term firm requirements
sales that are specifically tied to
generation owned or controlled by the
seller and that assign operational
control of such capacity to the buyer.4®
The Commission further stated that
long-term firm load following contracts
may be deducted to the extent that the
seller has included in its total capacity
a corresponding generating unit or long-
term firm purchase that will be used to
meet the obligation even if such
contracts are not tied to a specific
generating unit and do not convey
operational control of the generation.5°

47. The Commission has stated that
contracts can confer the same rights of
control of generation or transmission

4818 CFR 33.3(d)(4)(i) provides: Native load
commitments are commitments to serve wholesale
and retail power customers on whose behalf the
potential supplier, by statute, franchise, regulatory
requirement, or contract, has undertaken an
obligation to construct and operate its system to
meet their reliable electricity needs.

49July 8 Order, 108 FERC 61,026 at P 65.

50 Id. at P 66.
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facilities as ownership of those
facilities.?? In short, if a seller has
control over certain capacity such that
the seller can affect the ability of the
capacity to reach the relevant market,
then that capacity should be attributed
to the seller when performing the
generation market power screens.52 The
capacity associated with contracts that
confer operational control of a given
facility to an entity other than the owner
must be assigned to the entity exercising
control over that facility, rather than to
the entity that is the legal owner of the
facility.53

48. In recent years, some owners have
turned to third parties to manage the
day-to-day activities of running and
dispatching plants and/or selling
output. Such third-party contractors,
often referred to as energy managers
and/or asset managers, can be
responsible for multiple facilities
through multiple energy management
agreements. These management
agreements may, directly or indirectly,
transfer control of the capacity. The
Commission is concerned that there
may be instances where, in effect,
control of capacity has changed hands,
but this capacity has not been attributed
to the correct seller for purposes of
calculating our market screens.

49. In cases examining whether an
entity is a public utility, the
Commission has examined the totality
of the circumstances in evaluating
whether the entity effectively has

51 Citizens Power and Light Corp., 48 FERC
161,210 at 61,777 (1989) (Citizens Power). See also
Bechtel Power Corp., 60 FERC {61,156 (1992)
(finding that an entity that was contractually
engaged to provide operation and maintenance
services was not an “operator” of jurisdictional
facilities because the entity did not “operate” the
facilities at issue but rather, in essence, was
functioning merely as the owner’s agent with
respect to the operation of the jurisdictional
facilities); D.E. Shaw Plasma Power, L.L.C., 102
FERC {61,265 at P 33-36 (2003) (D.E. Shaw)
(finding that a power marketer’s “investment
adviser” affiliate was a public utility where it had
sole discretion to determine the trades to be entered
into by the power marketer, as well as the power
to execute the contracts, and therefore operated
jurisdictional facilities rather than acted as merely
an agent of the owner); R.W. Beck Plant
Management, Ltd., 109 FERC 61,315 at P 15 (2004)
(R.W. Beck) (finding R.W. Beck Plant Management,
Ltd. (Beck) was a public utility subject to the FPA
in connection with its activities as manager of
public utility Central Mississippi Generating
Company, LLC because Beck effectively governed
the physical operation of certain jurisdictional
transmission and interconnection facilities and
served as the decision-maker in determining sales
of wholesale power).

52July 8 Order, 108 FERC {61,026 at P 65.

53 Reporting Requirement for Changes in Status
for Public Utilities with Market-Based Rate
Authority, Order No. 652, 70 FR 8253 (Feb. 18,
2005), FERC Stats. & Regs., Regulations Preambles
January 2001-December 2005 31,175 at P 47,
order on reh’g, Order No. 652—A, 111 FERC {61,413
(2005).

control over capacity that it manages.>*
Likewise, in providing guidance
regarding events that trigger a
requirement to submit a notice of
change in status, the Commission has
indicated that, to determine whether
control has been acquired, sellers
should examine whether they can affect
the ability of capacity to reach the
relevant market.55 Although this
analysis is inherently fact-dependent to
some degree, the Commission is
interested in providing greater certainty
and clarity in this area, which should
increase the uniformity in reporting
capacity and reduce the possibility of
tariff violations. The Commission
therefore seeks comment on whether it
should make certain generic findings, or
create certain generic presumptions,
regarding the indicia of control.
Specifically, the Commission seeks
comment on whether any of the
following functions should merit a
finding or presumption of control and,
if so, on what basis: directing outages,
fuel procurement, plant operations,
energy and capacity sales, and/or credit
and liquidity decisions. Alternatively,
rather than focusing on these discrete
items, should the Commission establish
a presumption of control for any entity
that has some discretion over the output
of the plant(s) that it manages? Would
such an approach promote greater
certainty and better align the test with
the ultimate goal of attributing plant
capacity to those who control its
output? If the Commission adopted such
a presumption, how should it address
instances where discretion over plant
output may be shared between more
than one party? We also propose to
clarify that, in the event we adopt any
such presumptions, the Commission
would nonetheless allow individual
sellers to rebut the presumption on the
basis of their particular facts and
circumstances.

50. The Commission also proposes to
clarify that an entity (such as an asset
manager or other such entity) that
controls generation from which
jurisdictional power sales are made is
required to have a rate on file with the
Commission. If the rate authority sought
is market-based rate authority, then that
entity is subject to the same conditions
and requirements as any other like seller
(e.g., the entity must provide a
horizontal and vertical market power
analysis and include in its horizontal
analysis all assets it owns or controls in
the relevant market). If such an entity

54 D.E. Shaw, 102 FERC {61,265 at P 33—36; R.W.
Beck, 109 FERC {61,315 at P 15.

550rder No. 652, FERC Stats. & Regs. {31,175 at
P 47.

controls an asset from which
jurisdictional power sales are being
made and such entity does not have a
rate on file, it is violating section 205 of
the FPA.56 We wish to emphasize,
however, that our intent is not to limit
or stifle the provision of energy
management services. These services
can provide benefits to customers and
the marketplace. Rather, our intent is to
provide greater certainty and clarity as
to when such arrangements confer
control so that the capacity being
controlled is properly reported and the
entity assuming such control has
received the necessary authorizations
under the FPA for providing
jurisdictional services.

d. Relevant Geographic Market.

51. The Commission proposes to
continue to use its current approach
with regard to the relevant geographic
market. The default relevant geographic
market is the control area where the
seller is physically located and the
control areas directly interconnected to
that control area (with the exception of
a generator interconnecting to a non-
affiliate owned or controlled
transmission system, in which case the
relevant market is only the control area
in which the seller is located). The
Commission also proposes to continue
to designate the RTO/ISO in which a
seller is located and is a member as the
default relevant geographic market for
RTO/ISOs with sufficient market
structure and a single energy market,
and not require sellers to consider, as
part of the relevant market, markets
first-tier to the RTO/ISO in which the
seller is located and is a member.57 We
believe that designating a default
relevant geographic market provides
sellers and intervenors a measure of
certainty regarding the relevant market.
We note that the default market seems
to be acceptable to most sellers as there
have been relatively few sellers who
have proposed to expand or contract the
default relevant geographic market.

52. We note that the North American
Electric Reliability Council (NERC) no
longer uses the designation of control
area since it approved the “NERC
Reliability Functional Model” on
February 10, 2004. We seek comment as
to whether or not the adoption of the
NERC functional model should change
the criteria for specifying the default
relevant geographic market, and if so, in
what way it should be specified and
how readily available is the relevant
data.

53. The Commission proposes to
continue to provide flexibility by

5618 U.S.C. 824d (c) (2000).
57 April 14 Order, 107 FERC {61,018 at P 187.
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allowing sellers and intervenors to
present evidence that the market is
smaller or larger than the default
market. To that end, we propose to
provide guidance regarding the
demonstration that a relevant
geographic market is larger than a
default geographic market by identifying
the types of factors the Commission will
consider in evaluating whether to adopt
an expanded geographic market in a
particular case instead of relying on the
default geographic market (generally,
the control area).

54. Reaching beyond the default
market in which an entity is located can
mean addressing additional physical
and other challenges than when trading
within that market. When assessing an
expanded geographic market pursuant
to the horizontal analysis, the
Commission looks for assurance that no
frequently recurring physical
impediments to trade exist within the
expanded market that would prevent
competing supply in the expanded area
from reaching wholesale customers.
Any proposal to use an expanded
market (i.e., a market other than the
default geographic market) should
include a demonstration regarding
whether there are frequently binding
transmission constraints during
historical seasonal peaks examined in
the screens and at other competitively
significant times that prevent competing
supply from reaching the customers
within the expanded market. In this
regard, we propose to require that a
demonstration be made based on
historical data. In addition, we would
require that a sensitivity analysis be
performed analyzing under what
circumstance(s) transmission
constraints would bind.

55. The Commission also considers
whether there is other evidence that
would support the existence of an
expanded market. In deciding whether
customers may be considered as part of
an expanded geographic market, the
Commission will also consider evidence
that they can access the resources
outside of the default geographic market
on similar terms and conditions as those
inside the default geographic market.

56. Such evidence submitted to show
that the applicant’s customers have
access to resources outside of th