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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240, 249, 275 and 279

[Release No. 34-83063; I1A—-4888; File No.
S7-08-18]

RIN 3235-AL27

Form CRS Relationship Summary;
Amendments to Form ADV; Required
Disclosures in Retail Communications
and Restrictions on the Use of Certain
Names or Titles

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (‘“‘Commission’’) is
proposing new and amended rules and
forms under both the Investment
Advisers Act of 1940 (“Advisers Act”)
and the Securities Exchange Act of 1934
(“Exchange Act”’) to require registered
investment advisers and registered
broker-dealers (together, “firms”) to
provide a brief relationship summary to
retail investors to inform them about the
relationships and services the firm
offers, the standard of conduct and the
fees and costs associated with those
services, specified conflicts of interest,
and whether the firm and its financial
professionals currently have reportable
legal or disciplinary events. Retail
investors would receive a relationship
summary at the beginning of a
relationship with a firm, and would
receive updated information following a
material change. The relationship
summary would be subject to
Commission filing and recordkeeping
requirements. The Commission also is
proposing two rules to reduce investor
confusion in the marketplace for firm
services, a new rule under the Exchange
Act that would restrict broker-dealers
and associated natural persons of
broker-dealers, when communicating
with a retail investor, from using the
term “‘adviser” or “advisor” in specified
circumstances; and new rules under the
Exchange Act and Advisers Act that
would require broker-dealers and
investment advisers, and their
associated natural persons and
supervised persons, respectively, to
disclose, in retail investor
communications, the firm’s registration
status with the Commission and an
associated natural person’s and/or
supervised person’s relationship with
the firm.

DATES: Comments should be received on
or before August 7, 2018.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

e Send an email to rule-comments@
sec.gov. Please include File Number S7—
08—18 on the subject line.

Paper Comments

e Send paper comments to Brent J.
Fields, Secretary, Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549.

All submissions should refer to File
Number S7-08-18. This file number
should be included on the subject line
if email is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
internet website (http://www.sec.gov/
rules/proposed.shtml). Comments also
are available for website viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change.
Persons submitting comments are
cautioned that we do not redact or edit
personal identifying information from
comment submissions. You should
submit only information that you wish
to make available publicly. Investors
seeking to comment on the relationship
summary may want to submit our short-
form tear sheet for providing feedback
on the relationship summary, available
at Appendix F.

Studies, memoranda or other
substantive items may be added by the
Commission or staff to the comment file
during this rulemaking. A notification of
the inclusion in the comment file of any
such materials will be made available
on the Commission’s website. To ensure
direct electronic receipt of such
notifications, sign up through the “Stay
Connected” option at www.sec.gov to
receive notifications by email.

FOR FURTHER INFORMATION CONTACT:
Emily Rowland, Jennifer Songer, Gena
Lai, Roberta Ufford, Jennifer Porter
(Branch Chief), and Sara Cortes
(Assistant Director), Investment Adviser
Regulation Office at (202) 551-6787 or
IArules@sec.gov, and Benjamin Kalish,
Elizabeth Miller, Parisa Haghshenas
(Branch Chief), and Holly Hunter-Ceci
(Assistant Director), Chief Counsel’s
Office at (202) 551-6825 or IMOCC@
sec.gov, Division of Investment

Management, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission is proposing new rule 204—
5 under the Investment Advisers Act of
1940 [15 U.S.C. 80b],* and is proposing
to amend Form ADV to add a new Part
3: Form CRS [17 CFR 279.1] under the
Advisers Act. The Commission is also
proposing to amend rules 203-1 [17
CFR 275.203-1], 204-1 [17 CFR
275.204-1], and 204-2 [17 CFR
275.204—2] under the Advisers Act. The
Commission is proposing new rule 17a—
14 under the Securities Exchange Act of
1934 [17 CFR 240.17a—14],2 and new
Form CRS [17 CFR 249.640] under the
Exchange Act. The Commission is also
proposing to amend rules 17a-3 [17 CFR
240.17a-3] and 17a—4 [17 CFR 240.17a—
4] under the Exchange Act. The
Commission is further proposing new
rule 151-2 under the Exchange Act [17
CFR 240.15]-2], new rule 151-3 under
the Exchange Act [17 CFR 240.15]-3],
and new rule 211h—1 under the
Advisers Act [17 CFR 275.211h—-1].

I. Background
II. Form CRS Relationship Summary
A. Presentation and Format
B. Items
1. Introduction
2. Relationships and Services
3. Obligations to the Retail Investor—
Standard of Conduct
4. Summary of Fees and Gosts
5. Comparisons
6. Conflicts of Interest
7. Additional Information
8. Key Questions
C. Delivery, Updating, and Filing
Requirements
1. Filing Requirements
2. Delivery Requirements
3. Updating Requirements
D. Transition Provisions
E. Recordkeeping Amendments
III. Restrictions on the Use of Certain Names
and Titles and Required Disclosures
A. Investor Confusion
B. Restrictions on Certain Uses of
“Adviser” and “Advisor”
1. Firms Solely Registered as Broker-
Dealers and Associated Natural Persons
2. Dually Registered Firms and Dual Hatted
Financial Professionals

115 U.S.C. 80b. Unless otherwise noted, when we
refer to the Advisers Act, or any paragraph of the
Advisers Act, we are referring to 15 U.S.C. 80b, at
which the Advisers Act is codified, and when we
refer to rules under the Advisers Act, or any
paragraph of these rules, we are referring to Title
17, Part 275 of the Code of Federal Regulations [17
CFR 275], in which these rules are published.

215 U.S.C. 78a. Unless otherwise noted, when we
refer to the Exchange Act, or any paragraph of the
Exchange Act, we are referring to 15 U.S.C. 78a, at
which the Exchange Act is codified, and when we
refer to rules under the Exchange Act, or any
paragraph of these rules, we are referring to Title
17, Part 240 of the Code of Federal Regulations [17
CFR 240], in which these rules are published.
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mailto:IMOCC@sec.gov
http://www.sec.gov

Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

21417

C. Alternative Approaches
D. Disclosures About a Firm’s Regulatory
Status and a Financial Professional’s
Association
IV. Economic Analysis
A. Baseline
1. Providers of Financial Services
2. Investor Account Statistics
3. Investor Perceptions About Broker-
Dealers and Investment Advisers
. Form CRS Relationship Summary
Broad Economic Considerations
Economic Effects of the Relationship
Summary
3. Impact on Efficiency, Competition, and
Capital Formation
4. Alternatives to the Proposed
Relationship Summary
5. Request for Comments
C. Restrictions on the Use of Certain Names
and Titles and Required Disclosures
Broad Economic Considerations
. Economic Effects of the Proposed
Restrictions on the Use of Certain Titles
and Required Disclosures
3. Impact on Efficiency, Competition, and
Capital Formation
. Alternatives to the Proposed Rules
. Request for Comments
. Combined Economic Effects of Form
CRS Relationship Summary and
Restrictions on the Use of Certain Titles
and Required Disclosures About a Firm'’s
Regulatory Status
V. Paperwork Reduction Act Analysis
A. Form ADV
1. Respondents: Investment Advisers and
Exempt Reporting Advisers
2. Changes in Burden Estimates and New
Burden Estimates
3. Total Revised Burden Estimates for Form
ADV
B. Rule 204-2 Under the Advisers Act
1. Changes in Burden Estimates and New
Burden Estimates
2. Revised Annual Burden Estimates
C. Rule 204-5 Under the Advisers Act
1. Respondents: Investment Advisers
2. Initial and Annual Burdens
D. Form CRS and Rule 17a-14 Under the
Exchange Act
1. Respondents: Broker-Dealers
2. Initial and Annual Burdens
E. Recordkeeping Obligations Under Rule
17a—3 of the Exchange Act
F. Record Retention Obligations Under
Rule 17a—4 of the Exchange Act
1. Changes in Burden Estimates and New
Burden Estimates
2. Revised Annual Burden Estimates
G. Rule 151-3 Under the Exchange Act
1. Respondents: Broker-Dealers and
Associated Natural Persons
2. Initial and Annual Burdens
H. Rule 211h—1 Under the Advisers Act
1. Respondents: Investment Advisers and
Supervised Persons
2. Initial and Annual Burdens
I. Request for Comment
VI. Initial Regulatory Flexibility Analysis
A. Reason for and Objectives of the
Proposed Action
1. Proposed Form CRS Relationship
Summary
2. Proposed Rules Relating to Restrictions
on the Use of Certain Terms and

de o

e

oo

Required Disclosure of Regulatory Status
and a Financial Professional’s Firm
Association
B. Legal Basis
C. Small Entities Subject to the Rule and
Rule Amendments
1. Investment Advisers
2. Broker-Dealers
D. Projected Reporting, Recordkeeping and
Other Compliance Requirements
1. Initial Preparation of Form CRS
Relationship Summary
2. Rule 15]-2 Relating to Restrictions on
the Use of Certain Terms in Names and
Titles
3. Rules 151-3 and 211h-1 Relating to
Disclosure of Commission Registration
Status and Financial Professional
Association
E. Duplicative, Overlapping, or Conflicting
Federal Rules
F. Significant Alternatives
1. Form CRS Relationship Summary
2. Rule 15]1-2 Relating to Restrictions on
the Use of Certain Terms in Names and
Titles
3. Rule 15]-3 Relating to Disclosure of
Commission Registration Status and
Financial Professional Association
G. Solicitation of Comments
VII. Consideration of the Impact on the
Economy
VIII. Statutory Authority
IX. Text of Rule and Form
Appendices
Appendix A: Form ADV: General
Instructions
Appendix B: [Form ADV, Part 3:] Instructions
to Form CRS
Appendix C: Dual Registrant Mock-Up
Appendix D: Broker-Dealer Mock-Up
Appendix E: Investment Adviser Mock-Up
Appendix F: Feedback on the Relationship
Summary

I. Background

Individual investors rely on the
services of broker-dealers and
investment advisers when making and
implementing investment decisions.
Such “retail investors” can receive
investment advice from a broker-dealer,
an investment adviser, or both, or
decide to make their own investment
decisions.? A number of firms are dually
registered with the Commission as
broker-dealers and investment advisers,
and offer both types of services.* Broker-

3 See Staff of the U.S. Securities and Exchange
Commission, Study on Investment Advisers and
Broker-Dealers as Required by Section 913 of the
Dodd-Frank Wall Street Reform and Consumer
Protection Act (Jan. 2011), at 10-11, available at
www.sec.gov/news/studies/2011/913studyfinal. pdf
(“913 Study”). As discussed below, we have
considered the findings, conclusions and
recommendations of the 913 Study in developing
this proposal.

Retail investors also can choose to receive
advisory services from other sources, such as banks,
that are not required to be registered with the
Commission.

4Investment advisers also may be registered with
one or more states if, among other things, they have
less than a certain amount of assets under

dealers, investment advisers and dually
registered firms all provide important
services for individuals who invest in
the markets. Studies show that retail
investors are confused about the
differences among them.5 These
differences include the scope and nature
of the services they provide, the fees
and costs associated with those services,
conflicts of interest, and the applicable
legal standards and duties to investors.

We recognize the benefits of retail
investors having access to diverse
business models and of preserving
investor choice among brokerage
services, advisory services, or both. We
also believe that retail investors need
clear and sufficient information in order
to understand the differences and key
characteristics of each type of service.
Providing this clarity is intended to
assist investors in making an informed
choice when choosing an investment
firm and professional, and type of
account to help to ensure they receive
services that meet their needs and
expectations.

The Commission, as the primary
regulator of both broker-dealers and
investment advisers, has considered
ways to address this confusion and
preserve investor choice for some time,
including through the RAND study of
investor perspectives commissioned in
2006, the 913 Study conducted in 2010—
2011, and a solicitation of data and
other relevant information in 2013.6 A
number of approaches with a range of
formats have been considered to address
this issue, such as a statement by
broker-dealers that an account is a
brokerage account and not an advisory

management. See section 203A of the Advisers Act.
References in this release to investment advisers
generally refer only to SEC-registered investment
advisers.

5 See, e.g., 913 Study, supra note 3. See also
Letter from Barbara Roper, Director of Investor
Protection, Consumer Federation of America, et al.,
(Sept. 15, 2010) (“CFA Survey”) (submitting the
results of a national opinion survey regarding U.S.
investors and the fiduciary standard conducted by
ORC/Infogroup for the Consumer Federation of
America, AARP, the North American Securities
Administrators Association, the Certified Financial
Planner Board of Standards, Inc., the Investment
Adviser Association, the Financial Planning
Association and the National Association of
Personal Financial Advisors); Siegel & Gale, LLC/
Gelb Consulting Group, Inc., Results of Investor
Focus Group Interviews About Proposed Brokerage
Account Disclosures (Mar. 5, 2005), available at
http://www.sec.gov/rules/proposed/s72599/
focusgrp031005.pdf (“Siegel & Gale Study”); Angela
A. Hung, et al., RAND Institute for Civil Justice,
Investor and Industry Perspectives on Investment
Advisers and Broker-Dealers (2008), available at
https://www.sec.gov/news/press/2008/2008-1_
randiabdreport.pdf (“RAND Study”).

6 See RAND Study, supra note 5; 913 Study,
supra note 3; Duties of Brokers, Dealers, and
Investment Advisers, Exchange Act Release No.
69013 (Mar. 1, 2013) [78 FR 14848 (Mar. 7, 2013)]
(“2013 Request for Data”).


https://www.sec.gov/news/press/2008/2008-1_randiabdreport.pdf
https://www.sec.gov/news/press/2008/2008-1_randiabdreport.pdf
http://www.sec.gov/rules/proposed/s72599/focusgrp031005.pdf
http://www.sec.gov/rules/proposed/s72599/focusgrp031005.pdf
http://www.sec.gov/news/studies/2011/913studyfinal.pdf
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account, and encouraging investors to
ask questions.” Through these
initiatives, we have heard and
considered the views of a wide range of
commenters—financial firms, investors,
consumer advocates, academics, and
others. Improving retail investors’
understanding of their different options
for investment-related services through
better disclosure is one key area on
which commenters have focused.
Commenters have suggested a range of
presentations. Some commenters
recommended a short disclosure
document that explains the firm’s
services, fees, certain conflicts of
interest, and the scope and nature of its
services to the retail investor.8 Others
recommended a longer, more
comprehensive narrative document
such as the Form ADV Part 2 brochure
that investment advisers are required to
deliver to their clients.®

Similarly, the staff in the 913 Study
and the Commission’s Investor Advisory
Committee, as part of its
recommendation that the Commission
adopt a fiduciary duty for broker-
dealers, recommended uniform, simple,
and clear summary disclosures to retail
customers about the terms of their
relationships with broker-dealers and
investment advisers, including any
material conflicts of interests.10

7 See, e.g., Certain Broker-Dealers Deemed Not to
Be Investment Advisers, Exchange Act Release No.
51523 (Apr. 12, 2005) [70 FR 20424, 20435 (Apr.
19, 2005)], at n.124 and accompanying text (‘2005
Broker Dealer Release™).

8 See, e.g., Comment letters of Sammons
Retirement Solutions (Jun. 4, 2013) and Insured
Retirement Institute (Jul. 3, 2013) (recommending a
short summary disclosure document together with
a longer disclosure document similar to Form ADV,
to be offered by both broker-dealers and investment
advisers); Comment letter of AARP (Jul. 25, 2013);
Comment letter of American Council of Life
Insurers (Jul. 5, 2013) (incorporating by reference its
comment letter, dated Aug. 30, 2010); Comment
letter of Financial Services Institute (Jul. 5, 2013).

9 See, e.g., Comment letter of Committee of
Annuity Insurers (Jul. 5, 2013); Comment letter of
Edward D. Jones and Co., L.P. (Jul. 12, 2013);
Comment letter of North American Securities
Administrators Association, Inc. (Jul. 5, 2013);
Comment letter of PFS Investments, Inc. (Jul. 5,
2013).

10 See 913 Study, supra note 3, at 114-117. The
913 Study contemplated that the general
relationship guide would be akin to Part 2A of Form
ADV, which is generally referred to as an
investment adviser’s ‘“brochure” and is the form
investment advisers use to register with the
Commission and states, which is provided to
advisory clients. The 913 Study identified a number
of potential disclosures that the Commission should
consider including in such relationship guide. See
also Recommendation of the Investor Advisory
Committee: Broker-Dealer Fiduciary Duty, available
at https://www.sec.gov/spotlight/investor-advisory-
committee-2012/fiduciary-duty-recommendation-
2013.pdf (“Broker-Dealer Fiduciary Duty
Recommendations’’). The recommendation of the
Investor Advisory Committee suggested that the
disclosure be provided at the start of the

Disclosure has also been a feature of
other regulatory efforts that address
investment advice, including those of
the U.S. Department of Labor (“DOL”)
applicable to services provided by
broker-dealers and investment
advisers,1! and rules applicable to
broker-dealers issued by the Financial
Industry Regulatory Authority
(“FINRA”).12

In 2017, Commission Chairman
Clayton continued the discourse on
these issues by outlining a series of
questions and welcoming the public to
submit their views on standards of
conduct and related disclosures for
investment advisers and broker-dealers.
More than 250 commenters
responded.?3 Many commenters
recommended enhanced disclosures in
addition to regulations that would raise
the standard of conduct for broker-
dealers providing advice.14 Some

engagement and periodically thereafter, and that it
cover basic information about the nature of the
services offered, fees and compensation, conflicts of
interest, and disciplinary record.

11 For example, DOL regulations relating to
“reasonable plan service arrangements’’ require
firms providing advisory and other services to
workplace retirement plans covered by the
Employee Retirement Income Security Act of 1974
(“ERISA”) and the prohibited transaction
provisions under section 4975 of the Internal
Revenue Code (“Code”) to disclose in writing
(among other things) a description of services and
applicable fees. See 29 CFR 2550.408b-2. See also
29 CFR 2550.408g—1 (regulation requires fiduciary
advisers to plans and individual retirement
accounts (“IRAs”) seeking to rely on the statutory
exemption for participant investment advice to
provide certain disclosures, among other
conditions). See also infra Section IV.A.1.c, which
further describes disclosure obligations under DOL
regulations and exemptions, including the DOL’s
“Best Interest Contract Exemption” (the “BIC
Exemption”).

12 Disclosure of Services, Conflicts and Duties,
FINRA Notice 10-54 (Oct. 2010), available at http://
www.finra.org/sites/default/files/NoticeDocument/
p122361.pdf (“FINRA Notice 10-54").

13 Public Comments from Retail Investors and
Other Interested Parties on Standards of Conduct
for Investment Advisers and Broker-Dealers,
Chairman Jay Clayton (Jun. 1, 2017), available at
https://www.sec.gov/news/public-statement/
statement-chairman-clayton-2017-05-31
(“Chairman Clayton’s Request for Comment”’).

14 See, e.g., Comment letter of T. Rowe Price (Oct.
12, 2017) (“T. Rowe 2017 Letter”’); Comment letter
of Vanguard (Sept. 29, 2017) (“Vanguard 2017
Letter”’); Comment letter of Teachers Insurance and
Annuity Association of America (Sept. 26, 2017)
(“TIAA 2017 Letter”); Comment letter of the
Investment Adviser Association (Aug. 31, 2017)
(“IAA 2017 Letter”’); Comment letter of Stifel,
Nicolaus & Co. (Jul. 25, 2017) (“Stifel 2017 Letter”);
Comment letter of Bernardi Securities, Inc. (Sept.
11, 2017) (“Bernardi Securities 2017 Letter”);
Comment letter of UBS Financial Services Inc. (Jul.
21, 2017) (“UBS 2017 Letter”’); Comment letter of
SIFMA (Jul 21, 2017) (“SIFMA 2017 Letter”);
Comment letter of the Equity Dealers of America
(Sept. 11, 2017) (“Equity Dealers of America 2017
Letter’); Comment letter of AARP (Sept. 6, 2017)
(“AARP 2017 Letter”’); Comment letter of Financial
Services Institute (Oct. 30, 2017); Comment letter of
Financial Services Roundtable (Oct. 17, 2017)

recommended that both broker-dealers
and investment advisers should provide
a uniform disclosure document to retail
investors,15 while others suggested new
disclosure requirements only for broker-
dealers.1® Commenters also noted that
investor confusion based on financial
professionals’ titles persists, and made a
range of suggestions.1” Specifically,
some commenters believed that
particular titles cause investors to either
form misimpressions about whether the
services received are those of an
investment adviser and subject to a
fiduciary duty, or these investors are
misled by financial professionals to
form such beliefs.18

Many commenters recommended a
short disclosure document addressing
the nature and scope of services, fees
and material conflicts of interest.1?
These suggestions are consistent with
our staff’s financial literacy study,2°

(“FSR 2017 Letter”’); Comment letter of Consumer
Federation of America (Sept. 14, 2017) (“CFA 2017
Letter”).

15 See, e.g., Stifel 2017 Letter; Equity Dealers of
America 2017 Letter; Comment letter of Michael
Kiley (Jul. 6, 2017) (“Kiley 2017 Letter’’); Comment
letter of the American Council of Life Insurers (Oct.
3,2017) (“ACLI 2017 Letter”); Comment letter of
Allianz Life Insurance Company of North America
(Oct. 13, 2017) (“‘Allianz 2017 Letter”); AARP 2017
Letter; Comment letter of Robert Shaw (Jun. 5, 2017)
(““Shaw 2017 Letter”’); Comment letter of Alan
Syzdek (Jul. 2 2017); Comment letter of Americans
for Financial Reform (Sept. 22, 2017) (“AFR 2017
Letter”).

16 See, e.g., SIFMA 2017 Letter; Comment letter of
the Investment Company Institute (Feb. 5, 2018);
TAA 2017 Letter; Comment letter of Fidelity
Investments (Aug. 11, 2017) (“Fidelity 2017
Letter”); Vanguard 2017 Letter; T. Rowe 2017
Letter; FSR 2017 Letter; UBS 2017 Letter; TIAA
2017 Letter; Comment letter of Wells Fargo &
Company (Sept. 20, 2017) (“Wells Fargo 2017
Letter”’); Bernardi Securities 2017 Letter; Comment
letter of State Farm Mutual Automobile Insurance
Company (Aug. 21, 2017) (““State Farm 2017
Letter”’); Comment letter of PFS Investments Inc.
(Dec. 10, 2017); Comment letter of Davis & Harman
LLP (Jan. 18, 2018); Comment letter of LPL
Financial LLC (Feb. 22, 2018).

17 See, e.g., CFA 2017 Letter; Comment letter of
the Public Investors Arbitration Bar Association
(Aug. 11, 2017) (“PIABA 2017 Letter”); IAA 2017
Letter; Comment letter of Pefin (Sept. 13, 2017)
(“Pefin 2017 Letter”’); Comment letter of Jackson
National Life Insurance Company (Nov. 1, 2017)
(“Jackson 2017 Letter”’); Comment letter of CFA
Institute (Jan. 10, 2018); Comment letter of First
Ascent Asset Management (Jan. 10, 2018) (“First
Ascent 2018 Letter”).

18 See e.g., CFA 2017 Letter; IAA 2017 Letter;
Comment letter of the National Employment Law
Project (Oct. 20, 2017) (‘“National Employment Law
Project 2017 Letter”).

19 See, e.g., SIFMA 2017 Letter; UBS 2017 Letter;
Stifel 2017 Letter; AARP 2017 Letter; Bernardi
Securities 2017 Letter; Fidelity 2017 Letter; Allianz
2017 Letter.

20 See, e.g., Staff of the Securities and Exchange
Commission, Study Regarding Financial Literacy
Among Investors as required by Section 917 of the
Dodd-Frank Wall Street Reform and Consumer
Protection Act (Aug. 2012), at iv, v, xiv, 37, 73, 121—
23 and 131-32, available at https://www.sec.gov/
news/studies/2012/917-financial-literacy-study-
part1.pdf (“917 Financial Literacy Study”’).


https://www.sec.gov/spotlight/investor-advisory-committee-2012/fiduciary-duty-recommendation-2013.pdf
https://www.sec.gov/spotlight/investor-advisory-committee-2012/fiduciary-duty-recommendation-2013.pdf
https://www.sec.gov/spotlight/investor-advisory-committee-2012/fiduciary-duty-recommendation-2013.pdf
https://www.sec.gov/news/public-statement/statement-chairman-clayton-2017-05-31
https://www.sec.gov/news/public-statement/statement-chairman-clayton-2017-05-31
https://www.sec.gov/news/studies/2012/917-financial-literacy-study-part1.pdf
https://www.sec.gov/news/studies/2012/917-financial-literacy-study-part1.pdf
https://www.sec.gov/news/studies/2012/917-financial-literacy-study-part1.pdf
http://www.finra.org/sites/default/files/NoticeDocument/p122361.pdf
http://www.finra.org/sites/default/files/NoticeDocument/p122361.pdf
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which found that retail investors favor
a summary document and find these
categories of disclosures, plus a
financial intermediary’s disciplinary
history, to be important in choosing
financial intermediaries.2! Regarding
investor confusion based on titles,
commenters also recommended, for
example, prohibiting the use of certain
terms in titles, and prohibiting a firm
not registered as an investment adviser
from holding itself out in a manner that
implies it is an investment adviser.22

We agree that it is important to ensure
that retail investors receive the
information they need to understand the
services, fees, conflicts, and disciplinary
history of firms and financial
professionals they are considering.
Likewise, we believe that we should
reduce the risk that retail investors
could be confused or misled about the
financial services they will receive as a
result of the titles that firms and
financial professionals use, and mitigate
potential harm to investors as a result of
that confusion. We also believe the
information should be reasonably
concise. Accordingly, we are proposing
new rules to require broker-dealers and
investment advisers to deliver to retail
investors a customer or client
relationship summary (“Form CRS”’)
that would explain general information
about each of these topics.23 Second, we
are proposing rules that would (i)
restrict the use of the terms “adviser”
and ‘“advisor” by broker-dealers and
their associated financial professionals,
and (ii) require broker-dealers and
investment advisers to disclose in retail
investor communications the firm’s
registration status while also requiring
their associated financial professionals
to disclose their association with such
firm.

Together, these requirements would
complement a separate release that the
Commission is proposing concurrently
to enhance existing broker-dealer
conduct obligations (“Regulation Best
Interest”).24 Regulation Best Interest
would establish a standard of conduct

21 See, e.g., 917 Financial Literacy Study, supra
note 20, at iv, x—xiii, xxi, 37, 66—67, 73, 119.

22 See, e.g. Comment letter of Mark D. Moss (Jun.
2, 2017); Comment letter of Gimme Credit (Aug. 8,
2017); PIABA 2017 Letter; AFL-CIO 2017 Letter;
IAA 2017 Letter; Pefin 2017 Letter; Jackson 2017
Letter; AFR 2017 Letter; National Employment Law
Project 2017 Letter; First Ascent 2018 Letter.

23 For investment advisers, Form CRS would be
required by Form ADV Part 3. For broker-dealers,
Form CRS would be required by proposed new rule
17a-14 under the Exchange Act. When we refer to
Form CRS in this release, we are referring to Form
CRS for both broker-dealers and investment
advisers.

24 Regulation Best Interest, Exchange Act Release
No. 34-83062 (Apr. 18, 2018) (“Regulation Best
Interest Proposal”).

for broker-dealers and associated natural
persons of broker-dealers to act in the
best interest of a retail customer when
making a recommendation of a
securities transaction or investment
strategy involving securities. While
Regulation Best Interest would enhance
the standard of conduct owed by broker-
dealers to retail customers, it would not
make that standard of conduct identical
to that of investment advisers, given
important differences between
investment advisers and broker-dealers.
The requirements we are proposing in
this release would help an investor
better understand these differences, and
distinguish among different firms in the
marketplace, which in turn should
assist the investor in making an
informed choice for the services that
best suit her particular needs and
circumstances.

II. Form CRS Relationship Summary

We are proposing to require registered
investment advisers and registered
broker-dealers to deliver a relationship
summary to retail investors. In the case
of an investment adviser, initial delivery
would occur before or at the time the
firm enters into an investment advisory
agreement with the retail investor; in
the case of a broker-dealer, initial
delivery would occur before or at the
time the retail investor first engages the
firm’s services. Dual registrants would
deliver the relationship summary at the
earlier of entering into an investment
advisory agreement with the retail
investor or the retail investor engaging
the firm’s services.25

The relationship summary would be
as short as practicable (limited to four
pages or equivalent limit if in electronic
format), with a mix of tabular and
narrative information, and contain
sections covering: (i) Introduction; (ii)
the relationships and services the firm
offers to retail investors; (iii) the
standard of conduct applicable to those
services; (iv) the fees and costs that
retail investors will pay; (v)
comparisons of brokerage and
investment advisory services (for
standalone broker-dealers and
investment advisers); (vi) conflicts of
interest; (vii) where to find additional
information, including whether the firm
and its financial professionals currently
have reportable legal or disciplinary

25 For purposes of the relationship summary, we
propose to define dual registrant as a firm that is
dually registered as a broker-dealer and an
investment adviser and offers services to retail
investors as both a broker-dealer and investment
adviser. Proposed General Instruction 9.(b) to Form
CRS. Accordingly, a firm that is registered with the
Commission as a broker-dealer and with one or
more states as an investment adviser would be a
dual registrant.

events and who to contact about
complaints; and (viii) key questions for
retail investors to ask the firm’s
financial professional. Form CRS would
be required by Form ADV Part 3 and
rule 204-5 of the Advisers Act for
investment advisers, and by Form CRS
and rule 17a—14 of the Exchange Act for
broker-dealers.26

We are proposing to define
“relationship summary’’ as a written
disclosure statement that firms must
provide to retail investors.27 A “retail
investor” would be defined as a
prospective or existing client or
customer who is a natural person (an
individual).28 All natural persons would
be included in the definition, regardless
of the individual’s net worth (thus
including, e.g., accredited investors,
qualified clients or qualified
purchasers).2® The definition would

26 We propose to amend Form ADV, which
investment advisers must file to register with the
Commission and with state securities regulators, to
include a new Part 3: Form CRS that describes the
requirements for the relationship summary, and we
propose conforming technical amendments to the
General Instructions of Form ADV. See proposed
amendments to Advisers Act rule 203—1; proposed
amendments to General Instructions to Form ADV.
We also propose a rule 17a—14 to require a Form
CRS for broker-dealers registered with the
Commission. See Exchange Act proposed rule 17a—
14. Advisers use Form ADV to apply for registration
with us (Part 1A) or with state securities authorities
(Part 1B), and must keep it current by filing
periodic amendments as long as they are registered.
See Advisers Act rules 203—1 and 204-1. Form ADV
has two parts. Part 1(A and B) of Form ADV
provides regulators with information to process
registrations and to manage their regulatory and
examination programs. Part 2 is a uniform form
used by investment advisers registered with both
the Commission and the state securities authorities.
See Instruction 2 of General Instructions to Form
ADV. This release discusses the Commission’s
proposal of Form ADV Part 3: Form CRS and related
rules applicable to advisers registered with the
Commission. To the extent that state securities
authorities could consider making similar changes
that affect advisers registered with the states, we
can forward comments to the North American
Securities Administrators Association (“NASAA”)
for consideration by the state securities authorities.

27 Proposed General Instruction 9.(d) to Form
CRS.

28 Proposed General Instruction 9.(e) to Form
CRS.

29 Advisers Act proposed rule 204-5(d)(2) and
Exchange Act proposed rule 17a-14(e)(2); proposed
General Instruction 9.(e) to Form CRS. We recognize
that the definition of “retail investor” would differ
from that of “‘retail customer,” as used in
Regulation Best Interest. ‘“Retail customer” for
broker-dealers under Regulation Best Interest would
be defined as ““a person, or the legal representative
of such person, who: (1) Receives a
recommendation of any securities transaction or
investment strategy involving securities from a
broker, dealer or a natural person who is an
associated person of a broker or dealer, and (2) uses
the recommendation primarily for personal, family,
or household purposes.” Regulation Best Interest
Proposal, supra note 24, section I1.G.4. We believe
it is beneficial to require firms to provide a
relationship summary to all natural persons to

Continued
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include a trust or other similar entity
that represents natural persons, even if
another person is a trustee or managing
agent of the trust.30 We believe that this
definition is appropriate because section
913 of the Dodd-Frank Act defines
“retail customer” to include natural
persons and legal representatives of
natural persons without distinction
based on net worth, and because
financial literacy studies report
deficiencies in financial literacy among
the general population.3!? While studies
also report variability in financial
literacy among certain sub-sections of
the general population,32 we believe
that all individual investors would
benefit from clear and succinct
disclosure regarding key aspects of their
advisory and brokerage relationships.
As discussed further below, the
relationship summary would be in
addition to, and not in lieu of, current
disclosure and reporting requirements
for broker-dealers and investment
advisers.33 The relationship summary
would alert retail investors to important
information for them to consider when
choosing a firm and a financial
professional, and would prompt retail
investors to ask informed questions. In
addition, the content of the relationship
summary would facilitate comparisons
across firms that offer the same or
substantially similar services. We are
promoting these goals through
specifying much of the content and
presentation of Form CRS in the form’s
instructions (‘‘Instructions’’); while
firms will be required to include firm-
specific information in Form CRS, they
will have limited discretion in the scope

facilitate their understanding of account choices,
regardless of whether they will receive investment
advice primarily for personal, family, or household
purposes. The relationship summary is intended for
an earlier stage in the relationship between an
investor and a financial professional, potentially
before discussing the investment purposes of the
investor. In contrast, Regulation Best Interest
focuses on recommendations to “retail customers”
who have chosen to engage the services of a broker-
dealer after receiving the relationship summary.

30 Advisers Act proposed rule 204-5(d)(2) and
Exchange Act proposed rule 17a—14(e)(2); proposed
General Instruction 9.(e) to Form CRS.

31 See Federal Research Division, Library of
Congress, Financial Literacy Among Retail Investors
in the United States (Dec. 30, 2011), available at
https://www.sec.gov/news/studies/2012/917-
financial-literacy-study-part2.pdf (“Library of
Congress Report”). The Library of Congress Report
is incorporated by reference into the 917 Financial
Literacy Study, supra note 20, at Appendix 1.

32 See, e.g., 917 Financial Literacy Study, supra
note 20, at viii (“In addition, surveys demonstrate
that certain subgroups, including women, African-
Americans, Hispanics, the oldest segment of the
elderly population, and those who are poorly
educated, have an even greater lack of investment
knowledge than the average general population.”);
Library of Congress Report, supra note 31, at 1.

33 See infra Section II.C.

and presentation of that information.
We are proposing that firms
electronically file the relationship
summary and any updates with the
Commission, and therefore such filings
would be subject to section 207 of the
Advisers Act 34 and section 18 of the
Exchange Act.3% Investment advisers
would file on the Investment Adviser
Registration Depository (“IARD”),
broker-dealers would file on the
Commission’s Electronic Data
Gathering, Analysis and Retrieval
System (“EDGAR”), and dual registrants
would file on both IARD and EDGAR.

To aid firms in understanding the
type of disclosures we propose to
require, we have created mock-ups of a
relationship summary for an investment
advisory firm, a brokerage firm, and a
dual registrant, and have included them
as Appendices C-E to this release. The
mock relationship summaries are for
illustrative purposes only, reflect the
business models of hypothetical firms,
and are not intended to imply that they
reflect a “typical” firm. They do not
provide a safe harbor and, depending on
the circumstances of a particular firm, a
relationship summary that merely
copies the mock-ups may not provide
sufficient or accurate information about
the firm, including for purposes of
meeting the firm’s obligations under the
antifraud provisions of the federal
securities laws. Investors seeking to
comment on the relationship summary
may want to submit our short-form tear
sheet for providing feedback on the
relationship summary, available at
Appendix F. Below we request
comments on all requirements of the
relationship summary, including format,
content, method of filing, method of
delivery, updating, and other aspects as
discussed below.

We preliminarily believe that
providing this information before or at
the time a retail investor enters into an
investment advisory agreement or first
engages a brokerage firm’s services, as
well as at certain points during the
relationship (e.g., switching or adding
account types), as further discussed
below, is appropriate and in the public
interest and will improve investor
protection, and will deter potentially
misleading sales practices by helping
retail investors to make a more informed
choice among the types of firms and
services available to them.36

3415 U.S.C. 80b-7.

3515 U.S.C. 78r.

36 See Exchange Act section 15(1)(2) and Advisers
Act section 211(h)(2) (providing that the
Commission shall examine and, where appropriate,
promulgate rules prohibiting or restricting certain
sales practices, among other things, for brokers,
dealers, and investment advisers that the

A. Presentation and Format

We are proposing requirements
designed to make the relationship
summary short and easy to read. We
believe that the required disclosure
provides an overview of information
that would help retail investors when
choosing a firm, financial professional,
and account type. The proposed
formatting requirements would help
retail investors, many of whom may not
be sophisticated in legal or financial
matters, to understand the information
in the relationship summary and be in
a better position to ask informed
questions. The proposal is also informed
by our experience with the mutual fund
summary prospectus, which has
illustrated the benefits of highlighting
certain information in summary form,
coupled with layered disclosure and
disclosure designed to facilitate
comparisons across investments.3” We
encourage firms to use innovative
technology to create a relationship
summary that is user-friendly, concise,
easy-to-read, and more interactive than
paper, and request comment below on
ways to do so. The relationship
summary would be provided to retail
investors in addition to, and not in lieu
of, any other required disclosures.38

As noted in the General Instructions,
the requirements of the relationship
summary are designed to promote
effective communication between the
firm and its retail investors.39 First, as
several commenters have recommended,
we propose requiring that firms use
“plain language” principles for the
organization, wording, and design of the
entire relationship summary, taking into
consideration retail investors’ level of
financial sophistication.4? Specifically,

Commission deems contrary to the public interest
and the protection of investors).

37In a previous study, Commission staff found
that most of the retail investors agreed that it was
important to read a summary prospectus prior to
investing in a mutual fund, and a majority of the
retail investors surveyed on the mutual fund
summary prospectus panel agreed that the actual
summary prospectus they reviewed highlighted
important information, was well-organized, written
using words that they understood, clear and
concise, and user friendly, and agreed that
summary prospectuses contain the ‘right amount’ of
information. 917 Financial Literacy Study, supra
note 20, at xvii and xix.

38 See Proposed General Instruction 3 to Form
CRS. Broker-dealers and investment advisers have
disclosure and reporting obligations under state and
federal law, and broker-dealers are also subject to
disclosure obligations under the rules of self-
regulatory organizations. Delivery of the
relationship summary would not necessarily satisfy
a firm’s other disclosure obligations.

39 Proposed General Instruction 2 to Form CRS.

40 Proposed General Instruction 2 to Form CRS.
See, e.g., PIABA 2017 Letter; State Farm 2017
Letter; Fidelity 2017 Letter; Comment letter of
BlackRock (Aug. 7, 2017); Comment letter of the
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firms would be required to be concise
and direct and to use short sentences,
active voice, and definite, concrete,
everyday words.4! Firms would not be
permitted to use legal jargon, highly
technical business terms or multiple
negatives.#2 Firms should write the
relationship summary as if addressing
the retail investor, using “you,” ‘“‘us,” or
“our firm.” 43

Second, we are proposing to require
that, whether in electronic or paper
format, the relationship summary
should be no more than four 82 x 11
inch pages if converted to Portable
Document Format (“PDF”’), using at
least an 11 point font size, and margins
of at least 0.75 inches on all sides.** For
example, if delivered directly in the text
of an email or in a mobile viewing
format on the firm’s website, the content
of the relationship summary should not
exceed this four-page PDF-equivalent
length. This approach is consistent with
our experience and commenters’
suggestion that brief disclosure is more
effective than a long-form narrative to
focus retail investors on relevant
information, and with suggestions from
commenters who advocated for a clear,
concise disclosure.45 If delivered in
paper, the paper size, font, and margin
requirements would also encourage a
clear presentation for retail investors,
for example, by presenting important
disclosures in a readable font-size and
eliminating fine print.46 Recognizing,
however, that many firms deliver
disclosures in electronic format and
employ a variety of technologies to
interact with prospective and existing
retail investors, the Commission is
requesting comment on formatting and
other features of the relationship
summary in electronic form.

In the past, the Commission has
declined to impose page limits on
disclosures required by the Investment
Company Act of 1940 (“Investment
Company Act”), including the summary
prospectus, expressing concern that
page limits could constrain appropriate
disclosure and lead funds to omit
material information about fund

Investor Advisory Committee (Aug. 24, 2017); CFA
2017 Letter; AFR 2017 Letter; ACLI 2017 Letter;
FSR 2017 Letter.

41Proposed General Instruction 2 to Form CRS.

42 Proposed General Instruction 2 to Form CRS.

43 Proposed General Instruction 2 to Form CRS.

44 Proposed General Instruction 1.(c) to Form
CRS.

45 See, e.g., Shaw 2017 Letter; SIFMA 2017 Letter;
AFL—CIO 2017 Letter; AARP 2017 Letter; CFA 2017
Letter; AFR 2017 Letter; TIAA 2017 Letter;
Vanguard 2017 Letter; ACLI 2017 Letter; FSR 2017
Letter; Allianz 2017 Letter.

46 See, e.g., 917 Financial Literacy Study, supra
note 20, at xiii and 32.

offerings.#” The proposed relationship
summary is intended to serve different
purposes than the summary prospectus,
including to provide a general overview
of firms that could prompt a more
detailed, individualized, and open
conversation between the retail investor
and his or her financial professional.
The Commission preliminarily believes
that the utility and effectiveness of the
relationship summary lie in its brevity
and conciseness; accordingly, we
believe a page limit (or equivalent limit
if in electronic format) is appropriate.

Brief disclosure would also facilitate
a layered approach to disclosure in
which firms would include certain
information in the relationship
summary, along with references and
links to other disclosure where
interested investors can find additional
information.48 The proposed
relationship summary also would
encourage retail investors to seek
additional information in other ways,
including through suggested questions
for retail investors to ask their financial
professional, as discussed further
below.49 These requirements are
intended to create a concise summary
that points out relevant areas for retail
investors to focus on as they consider
financial services, and the cross
references and suggested questions
facilitate investors’ ability to choose to
seek additional information. In addition,
providing retail investors with a
relationship summary containing
specified information about the firm in
a standardized format should aid retail
investors’ ability to compare firms at a
higher level. The suggested questions
and cross references to more
information would enable them to more
easily find and compare these details
about the firms.

We considered requiring more
detailed disclosure for broker-dealers
similar to many items in the Form ADV
brochure that advisers currently must
deliver to clients. This longer disclosure
would provide, for example, more
information about fee amounts for

47 See Enhanced Disclosure and New Prospectus
Delivery Option for Registered Open-End
Management Investment Companies, Investment
Company Act Release No. 28584 (Jan. 13, 2009) [74
FR 4546 (Jan. 26, 2009)], at 24 (“Enhanced Mutual
Fund Disclosure Adopting Release”).

48 Firms would be required to include cross-
references to where investors could find additional
information, such as in the Form ADV Part 2
brochure and brochure supplement for investment
advisers or on the firm’s website or in the account
opening agreement for broker-dealers. For
electronic versions of the relationship summary, we
would require firms to use hyperlinks to the cross-
referenced document if it is available online. See
proposed Items 7.E.1. and 7.E.2. of Form CRS;
proposed General Instruction 1.(g) to Form CRS.

49 See proposed Item 8 of Form CRS.

specific accounts and products and
more detailed descriptions of a wider
range of conflicts of interest. We believe,
however, that brief disclosure that
focuses on the proposed topics would
be more effective in capturing the
attention of retail investors, encouraging
them to explore certain key areas
further, including by asking questions,
and allowing them to make a quick
comparison among a number of
options.?9 We also encourage the use of
methods, such as embedded hyperlinks,
to direct retail investors to additional
disclosures.

Alternatively, we considered shorter
disclosure, such as a one-page
document (or equivalent length if in
electronic format) that would provide
either a much abbreviated general
description of a firm’s services, fees, and
conflicts, or a list of suggested questions
for retail investors to discuss with their
financial professional. We are
concerned, however, that these
approaches might not provide retail
investors with enough information to
compare firms and types of accounts. In
addition, we are concerned that
providing only a list of questions,
without sufficient background
information for investors to know why
the question is important to ask, could
make it less likely that investors would
ask the questions or have an informed
conversation. Only providing questions
also would not ensure a standardized
minimum of information that retail
investors would receive across firms
and therefore would not facilitate
comparing firms or account types.

The relationship summary would
require eight separate items covering: (i)
Introduction; (ii) relationships and
services the firm provides to retail
investors; (iii) standard of conduct
applicable to those services; (iv) the fees
and costs that retail investors will pay;
(v) comparisons of brokerage and
investment advisory services (for
standalone broker-dealers and
investment advisers); 5 (vi) conflicts of

50 See, e.g., 917 Financial Literacy Study, supra
note 20, at 23-24 (citing CFA 2012 Letter, at 4-5).

51For purposes of the relationship summary, we
propose to define a standalone investment adviser
as a registered investment adviser that offers
services to retail investors and (i) is not dually
registered as a broker-dealer or (ii) is dually
registered as a broker-dealer but does not offer
services to retail investors as a broker-dealer. We
propose to define a standalone broker-dealer as a
registered broker-dealer that offers services to retail
investors and (i) is not dually registered as an
investment adviser or (ii) is dually registered as an
investment adviser but does not offer services to
retail investors as an investment adviser. Proposed
General Instruction 9.(f) to Form CRS. We are
including certain dual registrants in these proposed
definitions because we understand that dual

Continued
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interest; (vii) where to find additional
information, including whether the firm
and its financial professionals currently
have reportable legal or disciplinary
events and who to contact about
complaints; and (viii) key questions for
retail investors to ask the firm’s
financial professional.52 In order to
promote comparison across firms, we
would require firms to present this
information under prescribed headings
in the same order.53 Firms also would
be prohibited from including any
information other than what the
Instructions and the applicable item
require or permit.>¢ We believe that
allowing only the required and specified
permitted information would promote
consistency of information presented to
investors, allow retail investors to focus
on information that we believe would be
particularly helpful in deciding among
firms, and help retail investors to decide
what further information is needed. It
would also encourage impartial
information by preventing firms from
adding information commonly used in
marketing materials, such as
performance.55

For certain items, firms will have
some flexibility in how they include the
required information.5¢ For others, we
are requiring firms to use prescribed
wording, as discussed in the following
sections. Firms may not include
disclosure in the relationship summary
other than disclosure that is required or
permitted by the Instructions. We
believe that this approach balances the
need to provide firms flexibility in
making the presentation of information
consistent with their particular business
model while ensuring that all investors
receive certain information regardless of

registrants do not always offer both brokerage and
advisory accounts to retail investors. For example,
some dual registrants offer advisory accounts to
retail investors, but offer brokerage broker-dealer
services only to institutions (e.g., for their
underwriting services).

52 See proposed Items 1-8 of Form CRS.

53 Proposed General Instruction 1.(b) and (e) to
Form CRS. See also e.g., proposed Items 2.A., 3.A.,
4.A.,5.A. and 5.B., 6.A., 7.A., and 8 of Form CRS.

54 Proposed General Instruction 1.(d) to Form
CRS.

55 Although performance disclosure is a subject
on which the Commission focuses, including to
promote accuracy, consistency, and comparability,
such disclosure is not the subject of this initiative.

56 See, e.g., proposed General Instruction 1.(f) to
Form CRS (““You may use charts, graphs, tables, and
other graphics or text features to explain the
required information, so long as the information (i)
is responsive to and meets the requirements in
these instructions (including space limitations); (ii)
is not inaccurate or misleading; and (iii) does not,
because of the nature, quantity, or manner of
presentation, obscure or impede understanding of
the information that must be included. When using
interactive graphics or tools, you may include
instructions on their use and interpretation.”);
proposed Items 2.B., 2.C., and 6.B. of Form CRS.

the firm. The information in the
relationship summary must accurately
reflect the characteristics of the
particular firm and the services that it
offers. Accordingly, all information in
the relationship summary must be true
and may not omit any material facts
necessary to make the required
disclosures not misleading.5” If a
statement is inapplicable to a firm’s
business or would be misleading to a
reasonable retail investor, the firm may
omit or modify that statement.58

Based on studies that indicate the
effectiveness of graphical presentation
for retail investors,52 we are prescribing
the use of graphical formats in specified
circumstances. For example, dual
registrants would be required to present
all of the information required by Items
2 through 4 and Item 6 in a tabular
format,8° comparing advisory services
and brokerage services side-by-side,
with prescribed headings.6? Similarly,
standalone broker-dealers and
investment advisers would be required
to provide general information about fee
types in tabular format, in a separate
comparison section.52 All firms would
be permitted to use charts, graphs,
tables, and other graphics or text
features to explain the information, so
long as the information is responsive to
and meets the requirements in the
Instructions (including the space

57 Firms should keep in mind the applicability of
the antifraud provisions of the federal securities
laws, including section 206 of the Advisers Act,
section 17(a) of the Securities Act, and section 10(b)
of the Exchange Act and rule 10b-5 thereunder, in
preparing the relationship summary.

58 See proposed General Instruction 3 to Form
CRS. Firms may omit or modify prescribed wording
or other statements required to be part of the
relationship summary if such statements are
inapplicable to a firm’s business or would be
misleading to a reasonable retail investor.

59 See 917 Financial Literacy Study, supra note
20, at iv, xx, 21-22; see also Benbasat & Dexter,
infra note 592.

60 Empirical evidence suggests that visualization
improves individual perception of information (see
Hattie, infra note 591) and that tabular reports may
lead to better decision making (see Benbasat &
Dexter, infra note 592).

61Dual registrants must present the information
in Items 2 through 4 and Item 6 in a tabular format,
comparing advisory services and brokerage services
side-by-side. In the column discussing brokerage
services, firms must include the heading “Broker-
Dealer Services’ and the sub-heading ‘“‘Brokerage
Accounts.” In the column discussing investment
advisory services, firms must include the heading
“Investment Adviser Services” and the sub-heading
“Advisory Accounts.” See proposed General
Instruction 1.(e) to Form CRS.

62 Standalone broker-dealers and investment
advisers would be required to include the sub-
heading “You can receive advice in either type of
account, but you may prefer paying:” and present
prescribed information comparing a transaction-
based fee and an asset-based fee in side-by-side
columns, in a tabular format. See proposed Items
5.A.4. and 5.B.6. of Form CRS.

limitations).63 The use of a graphical
presentation would be prohibited if it is
inaccurate or misleading or, because of
its nature, quantity, or manner of
presentation, obscures or impedes
understanding of the information that is
required to be included. Firms that
choose to use interactive graphics or
tools may include Instructions on their
use and interpretation.64 We believe that
standardizing the relationship
summaries among firms by specifying
the headings, sequence, and content of
the topics; prescribing language for
firms to use as applicable; and limiting
the length of the relationship summary
will provide comparative information in
a user-friendly manner that helps retail
investors with informed decision-
making.6°

We request comment on the following
for the relationship summary.

e Should firms only be required to
deliver the relationship summary to
retail investors? Or should they be
required to deliver one to other types of
investors, too, such as individuals
representing sole proprietorships or
other small businesses, or institutional
investors that are not natural persons,
including workplace retirement plans
and funds? Would such investors have
the need for the information in the
relationship summary to facilitate a
choice among different firms, financial
professionals, and account types? Or
would these investors rely directly on
the more detailed disclosures in the
Form ADV Part 2 brochure or pursuant
to Regulation Best Interest?

¢ Should retail investors be defined
for purposes of Form CRS to include all
natural persons, as proposed? Should
we instead exclude certain categories of
natural persons based on their net worth
or income level, such as accredited
investors,%6 qualified clients,57 or

63 Proposed General Instruction 1.(f) to Form CRS.

64 ]d.

65 Empirical evidence suggests that users are
better able to make coherent, rational decisions
when they have comparative, standardized
disclosure that allows them to assess relevant trade-
offs. See infra note 593 and accompanying text.

66 Accredited investors include natural persons
who (i) have a net worth over $1 million, either
individually or together with a spouse (excluding
the value of the primary residence); (ii) had an
individual income greater than $200,000 (or
$300,000 together with a spouse) in each of the two
most recent years, and has a reasonable expectation
of reaching the same income level in the current
year; or (iii) for purposes of a securities offering of
a particular issuer, are directors, executive officers,
or general partners of that issuer. Accredited
investors also include non-natural persons, such as,
banks, broker-dealers, insurance companies,
investment companies registered under the
Investment Company Act of 1940, and certain
partnerships, corporations, nonprofit entities,
retirement plans, and trusts. 17 CFR 230.501.

67 A qualified client is a client that meets one or
more of the following criteria: (i) Is a natural person
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qualified purchasers? 68 If we did
exclude certain categories of natural
persons based on their net worth, what
threshold should we use for measuring
net worth? Should we exclude certain
categories of natural persons for other
reasons?

¢ Should we conform the definition
of retail investor to the definition of
retail customer as proposed in
Regulation Best Interest, which would
include non-natural persons who use
the recommendation primarily for
personal, family, or household
purposes? Should the definition of retail
investor include trusts or similar
entities that represent natural persons,
as proposed? Are there other persons or
entities that should be covered? Should
we expand the definition to cover plan
participants in workplace retirement
plans who receive services from a
broker-dealer or investment adviser for
their individual accounts within a plan?

or company that has at least $1 million in assets
under management with the adviser immediately
after entering into an investment advisory contract
with the adviser; (ii) the adviser reasonably believes
the natural person has a net worth (together with
assets held jointly with a spouse) of more than $2.1
million immediately prior to entering into an
advisory contract (excluding the value of the
primary residence); (iii) the adviser reasonably
believes the natural person or company is a
“qualified purchaser” as defined in section
2(a)(51)(A) of the Investment Company Act at the
time an advisory contract is entered into; (iv) is an
executive officer, director, trustee, general partner,
or person serving in a similar capacity, of the
adviser; or (v) is an employee of the adviser who
participates in the investment activities of the
adviser, and has performed investment activities for
at least twelve months. The dollar thresholds under
the definition of qualified client are subject to
inflation adjustments every five years. 17 CFR
275.205-3(d)(1); Order Approving Adjustment for
Inflation of the Dollar Amount Tests in Rule 205—

3 under the Investment Advisers Act of 1940,
Investment Advisers Act Release No. 4421 (Jun. 14,
2016) [81 FR 39985 (Jun. 20, 2016)].

68 The term “qualified purchaser’” has been
defined for purposes of the Investment Company
Act and for the Securities Act. Under the
Investment Company Act, the term “qualified
purchaser” includes any natural persons who or
certain family-owned companies that own not less
than $5 million in investments; certain trusts; and
any person, acting for its own account or the
accounts of other qualified purchasers, who in the
aggregate owns and invests on a discretionary basis,
not less than $25 million in investments. 15 U.S.C.
80a—2(a)(51)(A).

For purposes of section 18(b)(3) of the Securities
Act, the term “qualified purchaser’” means any
person to whom securities are offered or sold
pursuant to a Tier 2 offering as defined in
Regulation A. 17 CFR 230.256. Tier 2 offerings
generally may be sold only to (i) accredited
investors; (ii) natural persons for whom the
aggregate purchase price to be paid by the
purchaser for the securities is no more than 10%
of the purchaser’s annual income or net worth; or
(iii) non-natural persons for which the aggregate
purchase price to be paid by the purchaser for the
securities is no more than 10% of its revenue or net
assets for the most recently completed fiscal year.
17 CFR 230.251.

¢ Should we include any additional
definitions of terms or phrases in the
relationship summary? Should we omit
any definitions we have proposed for
the relationship summary? Should any
of the proposed definitions be changed?
If so, why?

o Will the length and presentation
proposed for the relationship summary
be effective for retail investors? Are
there other approaches we should
consider? What are the benefits and
drawbacks of shorter or longer
disclosure for retail investors relative to
the proposed approach?

e We are proposing that the
relationship summary discuss all of the
firm’s advisory and brokerage services
in one relationship summary. Should
we instead permit firms to prepare a
separate relationship summary for
different business lines or different
programs or types of accounts and/or
services that a broker-dealer or
investment adviser offers? If we adopt
such an approach, how could we
modify the requirements to allow for
comparison among account options
within and across firms? For example,
should we require that each such
separate summary refer to the other
summaries and include hyperlinks or
other electronic features if presented on
a firm’s website? Should we require the
use of hyperlinks that direct the investor
directly to specific disclosure (i.e., a
“deep link”) or a more general landing
page? How would delivery obligations
be formulated to ensure that retail
investors receive sufficient but still
user-friendly information?

e In the alternative, should we permit
or require firms to prepare one
relationship summary for the entire
affiliated group or firm complex, i.e., to
summarize the services offered to retail
investors of all affiliated companies
together in a single relationship
summary? What factors should dictate
whether affiliates should be permitted
or required to prepare a single
relationship summary? For example,
should we base any permissive
instruction or requirement on whether
the affiliates typically market services of
multiple investment advisers and
broker-dealer entities together? What
about investment advisers and broker-
dealers that are not affiliates but have
partnership agreements, are part of one
wrap fee program,®° or other
arrangements? Should they be required

69 A wrap fee program would be defined as an
advisory program under which a specified fee or
fees not based directly upon transactions in a retail
investor’s account is charged for investment
advisory services and the execution of retail
investor transactions. Proposed General Instruction
9.(g) to Form CRS. See infra note 173.

or permitted to cross-reference to other
firms?

e Should we permit the relationship
summary, or any part of it, to substitute
for other disclosure obligations that
broker-dealers or investment advisers
have, if the disclosure obligations
overlap? If so, for what disclosures
could the relationship summary
substitute? If not, why not?

¢ Does the proposal sufficiently
encourage electronic design and
delivery? Are there other ways we can
modify the requirements to make clear
that paper-based delivery is not the only
permissible or desired delivery format?

e With respect to firms that use paper
delivery to meet investor preferences,
are the proposed presentation and
content requirements appropriate for a
relationship summary provided in paper
or in PDF (e.g., 11 point font, and have
margins of at least 0.75 inches on all
sides)? Would they be helpful in
encouraging relationship summaries
that address retail investors’ preferences
for concise and user-friendly
information? If not, what requirements
would improve the document’s utility
and accessibility for retail investors? In
particular, are there any areas where
requiring the use of a specific check-the-
box approach, bullet points, tables,
charts, graphs or other graphics or text
features would be helpful in presenting
any of the information or making it
more engaging to retail investors?
Should we include different
requirements for font size, margins and
paper size? Should we restrict certain
types or sizes of font, color choices or
the use of footnotes?

e Are there special technical
specifications we should consider for
other forms of electronic or online
delivery on phones, tablets and other
devices, and for information conveyed
via videos, interactive graphics, or tools
and calculators? Are the Instructions to
the relationship summary sufficiently
flexible to permit delivery on phones,
tablets and other devices and to
accommodate information conveyed via
videos, interactive graphics, or tools and
calculators? Should we require that
firms make the relationship summary
available by specific forms of electronic
delivery or certain electronic devices?
How can the Commission encourage
investment advisers and broker-dealers
to make fuller use of innovative
technology to enable more interactive,
user-friendly relationship summary
disclosure, while still creating a short,
easy-to-read relationship summary that
includes the proposed content? Are
there potential tools that the
Commission should encourage or
require firms to use in order to make
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their disclosures more interactive and
understandable? For instance, should
we permit or require a firm to use pop-
ups or hovers to provide retail investors
with additional information required or
permitted by the relationship summary,
without retail investors having to scroll
to find the information in another
section of the relationship summary?
Would this tool be useful for firms to
use, for example, in the Introduction
section of the relationship summary, so
that a retail investor could access
upfront additional information about
the terms used (advisory and brokerage
accounts) that is presented in other
sections of the relationship summary?
Instead of requiring and permitting
hyperlinks in certain circumstances
(e.g., to link to an adviser’s Form ADV
or a fee schedule), are there other
technological tools that would better
help an investor find information that is
cross-referenced in the relationship
summary? Should we permit or require
other technologies (such as QR codes 7°)
in addition to or in lieu of hyperlinks to
connect to such information?

e Would retail investors be more
likely to read a firm’s relationship
summary if we required or permitted
firms to use certain design elements—
such as larger font sizes or greater use
of white space, colors, or visuals? Could
this be accomplished while still
providing retail investors with the
information we are proposing to require
in a short and easy-to-read relationship
summary?

e We are proposing that the firm use
plain language principles and the
Instructions refer to the SEC’s Plain
English Handbook. Should we modify
any of these principles? Should the
Instructions refer to any other principles
to promote understandable wording?

¢ Do firms commonly market to non-
English speakers or provide
information—including marketing
materials—in languages other than
English? To what extent would firms
expect to deliver a relationship
summary in a language other than
English? Should we propose
requirements to prepare relationship
summaries in languages other than
English? For example, should we
require that firms prepare, file, and
deliver a relationship summary in any
language in which they disseminate
marketing materials? Are there concerns
with translating the relationship
summary without also having to

70 A QR code is a two-dimensional barcode
capable of encoding information such as a website
address, text information, or contact information.
These codes are becoming increasingly popular in
print materials and can be read using the camera
on a smartphone.

translate the firm’s other disclosures? If
so, what are those concerns?

e Should we limit the relationship
summary to four pages (or equivalent
limit if in electronic format), as
proposed? Is this enough space for firms
to provide meaningful information?
Should we instead eliminate page limits
(and their equivalent for electronic
format) or increase the amount of
permitted pages or their equivalent? Are
there particular items that may require
longer responses than others? If so, how
should the Commission take these into
account in considering page limits? For
example, if commenters believe the use
of graphics will be more effective to
communicate fees, should we permit a
greater number of pages to account for
the use of graphics? Conversely, will
retail investors read four pages? Should
the page limit be shorter, such as one to
three pages? If so, what information in
the proposed requirements should we
omit? Should we have different page
limits for dual registrants than for firms
that offer only brokerage or only
advisory services? If we do require
shorter disclosure, what information
should firms be required to provide
regardless of the length?

o Are there too few or too many items
that would be required in the
relationship summary? Are there other
items that we should also require or
proposed items that we should delete?
Do commenters agree that we should
only permit the items required by the
relationship summary? Is there other
information that we should permit, but
not require, firms to include? If so, what
items are those?

¢ Do commenters agree that all items
should be presented in the same order
under the same heading to promote
comparability across firms? Why or why
not? If the items are not listed in the
same order, could retail investors still
easily compare firm relationship
summaries? Does the prescribed order
work, or should we consider a different
order? Is there information that we
should always require to appear on the
first page or at the beginning of an
electronic relationship summary? Are
there any specifications we should
include to enhance comparability for
electronic delivery of the relationship
summary in various forms?

e Should we, as proposed, prescribe
headings for each item or allow firms to
choose their own headings? Should we
require or permit a different style of
headings, such as a question and answer
format or other wording to encourage
retail investors to continue reading?

e Should we permit firms to include
additional disclosure with the
relationship summary, such as a

comprehensive fee table, or other
disclosures? Would the inclusion of
additional disclosures affect whether
retail investors would view the
relationship summary? What are the
benefits and drawbacks of such an
approach?

¢ Should we generally permit firms to
use charts, graphs, tables, and/or other
graphics or text features to explain the
information required by the relationship
summary (so long as any such feature
meets requirements as specified in the
Instructions), as proposed? Should we
permit firms to choose the graphical
presentation that they will use? Are
there specific graphical presentations
that we should require? Should we
permit other mediums of presentation,
such as the use of video presentations?

¢ Do any elements of the proposed
presentation requirements impose
unnecessary costs or compliance
challenges? Please provide specific data.
Are there any changes to the proposal
that could lower those costs? Please
provide examples.

o Are the mock relationship
summaries useful and illustrative of the
proposed form requirements? Do they
appropriately show the level of detail
that firms might provide?

With respect to each item for which
we prescribe wording in the
relationship summary, we request the
following comment on each of those
required disclosures:

¢ Does the narrative style work for the
prescribed wording or are there other
presentation formats that we should
require? Should the Commission instead
require more prescribed wording?
Conversely, is there prescribed wording
we have proposed that we should
modify or replace with a more general
instruction that allows firms to use their
own description?

B. Items
1. Introduction

We are proposing that the beginning
of the relationship summary contain a
title highlighting the types of
investment services and accounts the
firm offers to retail investors,
specifically “Which Type of Account is
Right for You—Brokerage, Investment
Advisory or Both?” for dual registrants
and “Is a[n] [Brokerage/Investment
Advisory] Account Right for You?” for
standalone brokerage firms or
investment advisory firms,
respectively.”? A firm also would be
required to include its name, whether it
is registered with the Commission as a
broker-dealer, investment adviser, or

71Proposed Items 1.B., 1.C. and 1.D. of Form CRS.
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both, and date of the relationship
summary prominently on the first page
or beginning of the electronic disclosure
(this information could be included in
the header or footer).”2

An introductory paragraph would
briefly explain the types of accounts
(brokerage accounts and/or investment
advisory accounts) and services the firm
offers. Using prescribed wording, all
firms would be required to state: “There
are different ways you can get help with
your investments. You should carefully
consider which types of accounts and
services are right for you.” In a new
paragraph and using prescribed wording
and bold font, a standalone broker-
dealer would be required to state: “We
are a broker-dealer and provide
brokerage accounts and services rather
than advisory accounts and services.” 73
Likewise, a standalone investment
adviser would be required to state in
bold font: “We are an investment
adviser and provide advisory accounts
and services rather than brokerage
accounts and services.” 74 Dual
registrants would include a similar
statement in bold font that discusses
both types of services, specifically:
“Depending on your needs and
investment objectives, we can provide
you with services in a brokerage
account, investment advisory account,
or both at the same time.” 75 Finally, all
firms would be required to include:
“This document gives you a summary of
the types of services we provide and
how you pay. Please ask us for more
information. There are some suggested
questions on page [ ].” 76

The proposed introductory paragraph
sets up a key theme of the relationship
summary—helping retail investors to
understand and make choices among
account types and services. For
example, some retail investors want to
receive periodic recommendations
while others prefer ongoing advice and
monitoring. Some retail investors wish
to pursue their own investment ideas
and direct their own transactions, while
others seek to delegate investment
discretion to the firm. Emphasizing that
there are different types of accounts and
services from which a retail investor

72Proposed Item 1.A. of Form CRS. The
disclosure of Commission registration would make
the relationship summary consistent with proposed
rules 151-3 of the Exchange Act and 211h—1 of the
Advisers Act, which would require that a broker-
dealer and a registered investment adviser
prominently disclose that it is registered with the
Commission as a broker-dealer or investment
adviser, respectively, in print or electronic retail
investor communications.

73 Proposed Item 1.B. of Form CRS.

74 Proposed Item 1.C. of Form CRS.

75 Proposed Item 1.D. of Form CRS.

76 Proposed Items 1.B.—1.D. of Form CRS.

may choose would help the retail
investor make an informed choice about
whether the firm provides services that
are the right fit for his or her needs and
help the retail investor to choose the
right firm or account type. Although the
disclosures are intentionally simplified
and generalized, we believe they would
help retail investors to obtain more
detailed information.

We request comment generally on the
proposed requirement for firms to
include specific information in the
introduction.

¢ In addition to the title, firm name
and SEC registration status, and date, is
there other information that we should
require at the beginning of the
relationship summary? Should we
instead require a cover page? Are the
titles we proposed in the Instructions
appropriate? What alternatives should
we consider? Should we allow firms to
select their own title for the relationship
summary?

e Should we require firms to include
the prescribed wording, as proposed, or
should we allow more flexibility in the
words they use? Should we modify the
prescribed wording? Does the proposed
wording capture the range of business
models among investment advisers and
broker-dealers? Would the prescribed
wording require a firm to provide any
inaccurate information given that firm’s
circumstances? Instead of the proposed
prescriptive wording, should the
Commission permit or require a more
open-ended narrative?

e Is there additional information we
should require in the introduction?

e Should we require that standalone
brokerage and investment advisory
firms include a statement that the retail
investor may instead prefer investment
advisory or brokerage services,
respectively? Why or why not?

2. Relationships and Services

After the introduction, the proposed
relationship summary would provide
information about the relationships
between the firm and retail investors
and the investment advisory account
services and/or brokerage account
services the firm provides to retail
investors.”” The section would begin
with the heading “Relationships and
Services” for a standalone broker-dealer
or investment adviser.”8 A dual
registrant would use the heading “Types
of Relationships and Services,”
followed by this statement: “Our
accounts and services fall into two
categories.” 79 Each firm would discuss

77 Proposed Item 2 of Form CRS.
78 Proposed Item 2.A. of Form CRS.
791d.

specific information about the nature,
scope, and duration of its relationships
and services, including the types of
accounts and services the firm offers,
how often it offers investment advice,
and whether the firm monitors the
account.

This item requires firms to provide
specific information with a mix of
prescribed wording and short narrative
statements. As discussed above, if a
prescribed statement is not applicable to
the firm’s business or would be
misleading to a reasonable retail
investor, the firm would be permitted to
omit or modify that statement.80 We
have designed these requirements to
provide retail investors with consistent,
concise, and meaningful information
about the services they would receive
from a firm and help them to ask
relevant questions, compare firms’
services against each other, and make
more informed choices about the
services they choose.

We considered an approach whereby
firms would be required to complete a
prescribed checklist of common
characteristics of brokerage and
advisory accounts, indicating which
characteristics applied to their accounts
and services. This approach could
improve comparability among firms. We
are concerned, however, that this
approach would not be sufficiently
flexible to accommodate the variety of
business models and services that
broker-dealers and advisers provide,
and that a mix of prescribed wording
and narrative format would help
investors better understand the firm’s
services. We believe that our proposed
approach provides enough information
to help retail investors understand and
choose between investment advisory
accounts and brokerage accounts
without overwhelming them with too
much information.

Brokerage Account Services. We
propose requiring broker-dealers to
summarize the principal brokerage
services that they provide to retail
investors.81 First, broker-dealers would
include the following wording to
explain the transaction-based nature of
their fees (emphasis required): “If you
open a brokerage account, you will pay
us a transaction-based fee, generally
referred to as a commission, every time
you buy or sell an investment.” 82 Even
though a separate section of the
relationship summary would discuss a
firm’s fees, we believe it is important for
broker-dealers to explain transaction-
based fees at the beginning of the

80 See supra note 58 and accompanying text.
81 Proposed Item 2.B. of Form CRS.
82Proposed Item 2.B.1. of Form CRS.
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disclosure because these types of fees
are typically a critical distinction
between brokerage and investment
advisory accounts.83

Next, broker-dealers that offer
accounts in which they offer
recommendations to retail investors
would state that the retail investor may
select investments or the broker-dealer
may recommend investments for the
retail investor’s account, but that the
retail investor will make the ultimate
investment decision regarding the
investment strategy and the purchase or
sale of investments.84 Broker-dealers
that offer accounts in which they do not
offer recommendations to retail
investors (e.g., execution-only brokerage
services) would state that the retail
investor will select the investments and
make the ultimate investment decision
regarding the investment strategy and
the purchase or sale of investments.85
Starting with a clear description of the
services provided in a brokerage
account by a broker-dealer—including
the retail investor’s choice of receiving
recommendations or self-directing his or
her investments, and the fact that the
retail investor will make the ultimate
investment decision—would help
address confusion about the services
that broker-dealers offer to retail
investors.86 This language also
highlights differences from the services
that investment advisers would
describe, discussed below.

Next, we propose requiring broker-
dealers to state if they offer additional
services to retail investors, including,
for example: (a) Assistance with
developing or executing the retail
investor’s investment strategy (e.g., the
broker-dealer discusses the retail
investor’s investment goals or designs
with the retail investor a strategy to
achieve the retail investor’s investment
goals); or (b) monitoring the
performance of the retail investor’s
account.8” They would also state that a
retail investor might pay more for these
additional services, if applicable.88
Broker-dealers that offer performance
monitoring as part of the standard
brokerage account services would
indicate how frequently they monitor

83 See infra note 126 (discussing our use of the
term “transaction-based fees” in the relationship
summary).

84 Proposed Item 2.B.2. of Form CRS.

85]d.

86 We believe that retail investors have the
ultimate investment decision for their investment
strategy and the purchase or sale of investments,
even if the broker-dealer has temporary or limited
discretion over retail investors’ accounts. See
Regulation Best Interest Proposal, supra note 24, at
section ILF.

87 Proposed Item 2.B.3. of Form CRS.

88 ]d.

the performance.89 While broker-dealers
do not undertake to provide investment
strategy and performance monitoring
services when they give
recommendations, we recognize that
many broker-dealers offer these services
to retail investors as part of their
account agreement. We believe that
retail investors would benefit from
disclosure that such services exist, and
that broker-dealers might charge higher
fees for these services. Broker-dealers
would also be required to briefly
describe any regular communications
they have with retail investors, such as
providing account statements, giving an
overview of transactions during a
period, or evaluating the account’s
performance.?° Firms would include the
frequency (e.g., at least quarterly) and
the method (e.g., by email, phone or in
person) of the communications.91

Finally, broker-dealers would be
required to include the following if they
significantly limit the types of
investments available to retail investors
in any accounts: “We offer a limited
selection of investments. Other firms
could offer a wider range of choices,
some of which might have lower
costs.” 92 A broker-dealer would
significantly limit the types of
investments if, for example, the firm
only offers one type of asset (e.g.,
mutual funds, exchange-traded funds, or
variable annuities), the firm only offers
mutual funds or other investments
sponsored or managed by the firm or its
affiliate (i.e., proprietary products), or
the firm only offers a small choice of
investments.93 In addition, if the
limitations only apply to some of the
accounts the firm offers, such as, for
example, limiting the types of
investments for retail investors within
different asset tiers, then the firm would
have to identify those accounts.94

Limitations on investments offered
could have a significant effect on
investor choice and performance of the
account over time. In particular, firms
that offer proprietary products
exclusively preclude investor access to
competing products that could offer
lower fees or result in better
performance over time. As a result,
retail investors should understand these

89 Id. Broker-dealers that monitor the performance
of the retail investor’s account, as market and
customer conditions demand (rather than on a
specific time schedule), could state so.

90 Id.,

91 Jd. We are proposing the same requirement for
investment advisers, described below. See infra
note 102 and accompanying text.

92 Proposed Item 2.B.4. of Form CRS.

93 Id.

94]d.

limitations before they enter into a
relationship with a firm.

Advisory Account Services. We
propose requiring investment advisers
that offer investment advisory accounts
to retail investors to summarize the
principal investment advisory services
provided to retail investors.?° First,
investment advisers would be required
to state the type(s) of fee they receive as
compensation if a retail investor opens
an investment advisory account.?6 For
example, an investment adviser would
state if it charges an on-going asset-
based fee based on the value of the cash
and investments in the advisory
account, a fixed fee, or some other fee
arrangement. A standalone adviser
would also state how frequently it
assesses the fee.9”7 Similar to the
requirement for broker-dealers,98 we are
proposing to require a statement about
how investment advisers charge fees up-
front because of the importance that
investors understand how they will pay
for services and to highlight this critical
distinction between brokerage and
advisory accounts. We are proposing to
require that firms describe additional
fees associated with these services in
the discussion of fees and costs. Because
the fees charged by each investment
adviser may differ, we are not
prescribing specific wording and
instead are allowing firms flexibility in
choosing the exact wording to use for
this disclosure. Advisers would,
however, emphasize the type of fee in
bold and italicized font.?9

Next, investment advisers would state
that they offer advice on a regular basis,
or, if they do not offer advice on a
regular basis, they would state how
frequently they offer advice.19° They
would also state the services they offer
to retail investors including, for
example, (a) assistance with developing
the retail investor’s investment strategy
(e.g., the investment adviser discusses
the retail investor’s investment goals or
designs with the retail investor a
strategy to achieve the retail investor’s
investment goals), or (b) how frequently

95 Proposed Item 2.C. of Form CRS.

96 Proposed Item 2.C.1. of Form CRS. The
relationship summary would refer to “account
advisory services” and “‘opening an account” to
simplify the explanations for retail investors. When
an investment adviser provides investment advisory
services, the client may have a custodial account
with another firm, such as a broker-dealer or bank.
A dual registrant may maintain custody for an
advisory client’s assets as broker-dealer. We are not
proposing to require that firms include these
nuances in the discussion of relationships and
services.

97]d.

98 See supra note 82 and accompanying text.

99 Proposed Item 2.C.1 of Form CRS.

100 Proposed Item 2.C.2. of Form CRS.
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they monitor the retail investor’s
accounts.101 Similar to broker-dealers,
advisers would include the frequency
(e.g., at least quarterly) and the method
(e.g., by email, phone or in person) of
the communications.192 We believe that
the regularity of advice and other
services that investment advisers
commonly provide, including, as
applicable—discussions with the retail
investor, designing a strategy to achieve
investment goals, monitoring, and
reporting on performance—are key
aspects of services that advisers
commonly provide.103 As discussed
above with respect to broker-dealers,
these services can distinguish advisory
accounts from brokerage accounts and
therefore the disclosure will help retail
investors determine which type of
account best suits their needs.

Additionally, investment advisers
would state if they offer advisory
accounts for which they exercise
investment discretion (i.e., discretionary
accounts), accounts for which they do
not exercise investment discretion (i.e.,
non-discretionary accounts), or both.104
For purposes of this Item in the
relationship summary, investment
advisers generally should use the same
definition of “discretionary authority”
as in Form ADV, which is the authority
to decide which securities to purchase
and sell for the client, or the authority
to decide which investment advisers to
retain on behalf of the client.105 If an
investment adviser offers a discretionary
account, the relationship summary
would state that a discretionary
advisory account allows the firm to buy
and sell investments in the retail
investor’s account, without asking the
retail investor in advance. For a non-
discretionary advisory account, the
relationship summary would state that
the firm gives advice and the retail
investor decides what investments to
buy and sell.106

We believe it is important for retail
investors considering an advisory
account to understand the difference
between discretionary services and non-
discretionary services, as that
distinction would affect the degree of
control the retail investor would
provide to the adviser. Discretionary
advice is also a common feature of many

101 Id‘

102 Id

103 An agreement for advisory services typically
defines the scope and specific types of services
provided.

104 Proposed Item 2.C.3. of Form CRS. Investment
advisers would be required to emphasize the type
of account (discretionary and non-discretionary) in
bold and italicized font.

105 Term 12 of Glossary of Terms to Form ADV.

106 Proposed Item 2.C.3. of Form CRS.

investment advisory accounts,197 so
explaining discretion would benefit a
retail investor in choosing between
brokerage and investment advisory
services, as well as between different
types of advisory accounts.

Finally, as we are proposing for
broker-dealers, investment advisers that
significantly limit the types of
investments available to retail investors
in any accounts would include the same
statement that broker-dealers would be
required to include, and if such limits
only apply to certain accounts, the
investment adviser would identify those
accounts, for the same reasons
discussed above.108

Affiliate Services. We recognize that
many investment advisers and broker-
dealers that are not dual registrants
nonetheless have affiliates that are
broker-dealers or investment advisers,
respectively. Often, these standalone
firms offer their affiliates’ services to
retail investors. For example, an
affiliated sub-adviser also may manage a
portion of a retail investor’s portfolio or
an investment adviser may effect trades
for client accounts through an affiliated
broker-dealer. We would allow these
firms to state that they offer retail
investors their affiliates’ brokerage or
advisory services, as applicable.109 We
believe that the inclusion of this
disclosure could make clear the choice
investors have within affiliated firms
and give financial professionals an
opportunity to discuss these services.

We request comment generally on the
proposed requirement for firms to
include specific information about the
relationships and services offered in
their advisory and brokerage accounts.

e Would the proposed summary of
relationships and services help retail
investors to make informed choices
about whether investment advisory or
brokerage services better suit their
needs? If not, how should we revise it?

e Would the proposed requirements
result in disclosure that is clear,

107 In 1992, only approximately three percent of
SEC-registered advisers had discretionary authority
over client assets; as of March 31, 2018, according
to data collected on Form ADV, 91 percent of SEC-
registered advisers have that authority.

108 Proposed Item 2.C.4. of Form CRS. The
required statement would be “Our investment
advice will cover a limited selection of investments.
Other firms could provide advice on a wider range
of choices, some of which might have lower costs.”
Also consistent with the requirements for broker-
dealers, such limitations could include, for
example, only offering a selection of mutual funds,
equities, or proprietary products.

109 Proposed Item 2.D. of Form CRS. This
disclosure only applies in the context of an affiliate
of the firm. This is not intended to describe
disclosure of a financial professional’s outside
business activities, such as an outside investment
advisory business of a broker-dealer registered
representative.

concise, and meaningful to retail
investors? Would this information help
retail investors to better understand the
general differences in the services that
investment advisers and broker-dealers
provide? Are there other differences in
the services provided by investment
advisers and broker-dealers that we
should require firms to discuss in this
section? If so, should we permit or
require information about those
differences in the summary of services?
Are there any common misconceptions
about services provided by broker-
dealers, investment advisers, or dual
registrants that the relationship
summary should specifically seek to
clarify or correct?

e Would more or less information
about a firm’s services be helpful for
retail investors? Are there any elements
of the proposed requirements that firms
should or should not include? If so,
why? Should any of the required
disclosures be included in a different
section of the relationship summary? Is
the proposed order of the information
appropriate, or should it be modified? If
so, how should it be modified? Should
we allow firms the flexibility to present
this information in a different order if
doing so makes their relationships and
services more understandable to retail
investors?

e Is the proposed heading and the
introductory wording for firms clear and
useful to retail investors? Are there
alternative headings we should
consider?

¢ Does the mix of prescribing
wording for some information and
requiring brief narratives for other
information strike the right balance
between having similar, neutral wording
to promote comparisons and permitting
firms to conform the language to reflect
the services they offer? Should the
Commission instead require more
prescribed wording in this Item?
Conversely, is there prescribed wording
we have proposed that we should
modify or replace with a more general
instruction that allows firms to use their
own description?

¢ Does the prescribed wording we are
proposing capture the range of business
models of investment advisers and
broker-dealers? Would the prescribed
wording require any firm to state
something inaccurate in the relationship
summary? Should we instead provide
more flexibility to change the prescribed
wording?

¢ Should we require broker-dealers to
include prescribed wording about
transaction-based fees and investment
advisers to state the type of fee for an
advisory account at the beginning of this
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section, or should fees only be
discussed in the fee section?

e How should broker-dealers describe
execution-only accounts, sometimes
referred to as ““discount” brokerage, and
accounts in which they provide
recommendations concerning securities,
sometimes referred to as ““full-service”
brokerage? Should we, as proposed,
require that broker-dealers offering
recommendations to retail investors
state that the retail investor may select
investments or the broker-dealer may
recommend investments, but the retail
investor will make the ultimate
investment decision? Should we also, as
proposed, require that broker-dealers
only offering discount brokerage
accounts to retail investors state that the
retail investor will select the
investments and make the ultimate
investment decision? Should we require
prescribed language about these
accounts, or should we permit a brief
narrative as proposed? Should firms be
permitted or required to use the terms
“full-service” accounts and “discount”
brokerage accounts, or other terms, so
long as they are likely to be understood?
Do investors understand the meanings
of these terms?

¢ Should investment advisers that
provide investment advisory services be
required to discuss both discretionary
and non-discretionary account services,
regardless of whether they offer both
discretionary and non-discretionary
accounts? Should they instead be
permitted to describe only the service
they offer? Do firms offer accounts that
involve limited discretionary services
that would not be covered in the
proposed discussions of discretionary
and non-discretionary accounts? If so,
how should the requirements be
changed to reflect these accounts?
Should we also require investment
advisers to state that they offer advice
on a regular basis, or, if not on a regular
basis, state how frequently they offer
advice? Should we require the
disclosure of any additional information
about the advice an investment adviser
provides?

e We are proposing to require firms to
disclose if they offer certain additional
services, such as assistance with
developing or executing the retail
investor’s investment strategy, and
performance monitoring, and to briefly
describe any regular communications
they have with retail investors. Are
there services in addition to those in the
Instructions that broker-dealers and
investment advisers also should
disclose? Should we require disclosure
of the same types of additional services
for both broker-dealers and investment
advisers?

e We understand that, to some extent,
all firms limit the investments offered to
retail investors. Would other disclosures
regarding a firm’s product offering
limitations be helpful to investors, in
addition to the proposed disclosures for
firms that significantly limit the types of
investments that are available? Why or
why not? Should we, for example,
require firms that only offer proprietary
investments to also state that the only
investments available to a retail investor
are investments that the firm or its
affiliates issue, sponsor, or manage?
How feasible would this disclosure be
for a firm that has several account
types? Should we consider other
alternatives?

o Is it clear what we mean by
“significantly limit” with regard to the
requirement to disclose limitations on
investment choices? Should we provide
additional examples or more
prescriptive instructions regarding
when firms must disclose such
limitations? Are there other ways a firm
may significantly limit the types of
investments that should be captured by
this instruction?

e Should we permit firms to prepare
different relationship summaries for
different types of services and lines of
business, particularly where the firm
offers a broad array of accounts and
services? Would separate relationship
summaries still promote comparability
across firms and the ability to
understand the differences between
advisory and brokerage services?

e Would the proposed summary of
services allow retail investors to easily
compare the services provided by
different firms? If not, what changes to
the requirements should we make to
increase comparability?

e Would other disclosures about a
firm’s services be more helpful for retail
investors? Should we permit or require
firms to describe services they offer to
retail investors, in addition to brokerage
and advisory services, such as insurance
services? Would such disclosure about
other services give retail investors a
more complete overview of a firm’s
offerings, or would it detract from the
other disclosures, for example, by
overwhelming the more important
information about a firm’s brokerage
and advisory services?

¢ Should we require firms to include
more details about the specific services
provided for each type of advisory
account or brokerage account that they
offer? Should the relationship summary
help investors to choose among a variety
of account options that the firm offers,
rather than providing more summary
information about the advisory and
brokerage services that are offered?

e Some dual registrants have
implemented a default relationship for
retail investors, where, for example, the
firm will act as a broker-dealer with
respect to the account unless
specifically stated otherwise. Should we
require these firms to disclose that they
are acting as a broker-dealer (or
investment adviser, as applicable) with
respect to the account unless the firm
specifically states otherwise?

e Should we, as proposed, allow
firms with affiliated broker-dealers or
investment advisers to state that they
offer retail investors additional
brokerage or advisory services, as
applicable, through their affiliates?
Should we require such statements, if
applicable? Should we permit or require
firms to expand on the different types of
services available to their retail
investors through the firm’s affiliates?
Should affiliates be required or
permitted to use a single relationship
summary that describes the services of
all affiliates? If not, why not? What are
the advantages and disadvantages to the
retail investor?

e Should we also permit or require
disclosure regarding a firm’s
relationships with other third parties,
such as where the registered
representatives of a broker-dealer are
also investment adviser representatives
of an unaffiliated investment adviser or
where an investment adviser uses a
single unaffiliated broker-dealer to
provide execution and custody and
generally does not consider execution
through other firms?

e Should we require investment
advisers and broker-dealers to disclose
whether they have a minimum account
size and state that minimum (or range
of minimums) if the account minimum
varies by account? If applicable, should
we require disclosure that the selection
of investments or services is limited by
account size? Would this help investors
understand whether they are eligible for
certain accounts or certain services and
understand the ways in which their
investment choices may be limited? Are
there any drawbacks to requiring such
disclosure?

¢ So-called robo-advisers and online
broker-dealers represent a fast-growing
trend within the brokerage and
investment advisory industries. They
employ a wide range of business
models. For example, differences among
robo-advisers and online broker-dealers
include: The degree of reliance on
computer algorithms (as opposed to
individualized human judgment) to
generate financial advice; the level of
human interaction between the client or
customer and firm personnel; and the
use of the internet to communicate with



Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

21429

clients and customers. Are the
Instructions pertaining to relationships
and services sufficient and appropriate
to capture the business models of robo-
advisers and online broker-dealers? For
example, would it be appropriate to
require or permit descriptions regarding
the degree of human involvement in the
oversight and management of individual
client accounts, how computer
algorithms are used in generating
investment advice, and the availability
of financial professionals to answer
retail investors’ questions? Do the
requirements with respect to the content
and delivery of the relationship
summary, as further discussed below,
allow retail investors to make informed
decisions about entering into a
relationship with a robo-adviser, other
type of investment adviser, or broker-
dealer?

3. Obligations to the Retail Investor—
Standard of Conduct

Following the relationships and
services section, the relationship
summary would include a brief section,
using prescribed wording, to describe
the firm’s legal standard of conduct to
the retail investor.11° The section would
begin with the heading “Our
Obligations to You” and the following
language: “We must abide by certain
laws and regulations in our interactions
with you.” Firms would then use
prescribed wording describing the
standard of conduct applicable to
investment advisers and/or broker-
dealers.11® As with certain other
sections of the relationship summary,
dual registrants would provide this
information in tabular format to
facilitate comparison.

We understand that the standard of
conduct that applies to firms and
financial professionals has been a
source of investor confusion.112 For
example, the 913 Study noted that retail
investors were not clear about the
specific legal duties of broker-dealers
and investment advisers.113 We believe
that providing a brief overview of the
standards of conduct to which broker-
dealers and investment advisers must
adhere, including the differences
between the standards of care of broker-
dealers and investment advisers, could
help alleviate this confusion. We further
believe that providing this overview, in
combination with the key question

110 Proposed Item 3.A. of Form CRS.

111 Proposed General Instruction 1.(e) to Form
CRS.

112 See, e.g., Siegel & Gale Study, supra note 5;
and RAND Study, supra note 5. See also CFA
Survey, supra note 5.

113 See 913 Study, supra note 3, at v. See also
Rand Study, supra note 5.

about the financial professional’s legal
obligations discussed below, would
encourage a conversation between the
retail investor and the financial
professional about applicable legal
obligations.11* We also believe that
prescribing language is appropriate to
promote consistency in communicating
these standards to retail investors.115
Broker-Dealers. We are proposing a
required description of the standard of
conduct for broker-dealers based on the
proposed standards in Regulation Best
Interest, as well as existing obligations
of broker-dealers when they provide
services to customers. First, a broker-
dealer that provides recommendations
subject to Regulation Best Interest 116
would include the following wording:
“We must act in your best interest and
not place our interests ahead of yours
when we recommend an investment or
an investment strategy involving
securities.” 117 Execution-only broker-
dealers and other broker-dealers that do
not provide such recommendations
would not be required to include this

114 See infra at Section II.B.8. Similarly, certain
DOL regulations already obligate firms and
financial professionals to acknowledge fiduciary
status when they provide certain advisory type
services to workplace retirement plans subject to
ERISA and to IRAs. See, e.g., 29 CFR 2550.408g—
1(b)(7)(1)(G) (regulation under statutory exemption
for participant advice requires fiduciary advisers to
plans and IRAs seeking exemptive relief to provide
advice and receive compensation to acknowledge
fiduciary status); 29 CFR 2550.408b—2(c)(1)(iv)(B)
(regulation under statutory exemption for
reasonable service arrangements requires certain
ERISA-covered plan service providers to state, if
applicable, that the service provider will provide or
reasonably expects to provide services as a
“fiduciary” as defined by ERISA). Similarly, the
DOL’s BIC Exemption, see infra note 504, would
require an investment advice fiduciary that seeks to
rely on that exemption to receive compensation in
connection with investment recommendations to
state in writing that it is acting as a fiduciary under
ERISA or the Code.

115 As noted above, if a prescribed statement is
inapplicable to a firm’s business or would be
misleading to a reasonable retail investor, the firm
may omit or modify that statement, as further
discussed below. Proposed General Instruction 3 to
Form CRS. See supra note 58.

116 Regulation Best Interest Proposal, supra note
24.

117 Proposed Item 3.B.1. of Form CRS. This
wording assumes Commission adoption of
Regulation Best Interest. As noted above (see supra
note 29 and accompanying text), the proposed
definition of “‘retail customer,” to whom Regulation
Best Interest would apply, differs from the proposed
definition of “retail investor” under Form CRS. The
relationship summary is intended for a broader
range of investors than the intended focus of
Regulation Best Interest. Accordingly, the proposed
Regulation Best Interest standard may not apply to
the recommendations of all retail investors
receiving the relationship summary from broker-
dealers. The Instructions for proposed Item 3.B.1
recognizes this possibility and seeks to ensure that
broker-dealers provide accurate disclosure to their
retail investors, even if the broker-dealer is not
providing a recommendation subject to Regulation
Best Interest.

sentence. We believe retail investors
receiving recommendations that are
subject to Regulation Best Interest
would benefit from understanding the
new obligation.

Second, all broker-dealers providing
services to retail investors would state,
“When we provide any service to you,
we must treat you fairly and comply
with a number of specific obligations.”
This would inform retail investors that
broker-dealers have a duty of fair
dealing under the federal securities laws
and self-regulatory organization rules, as
well as other obligations and standards
to which they must adhere.118

Finally, broker-dealers would be
required to state, “Unless we agree
otherwise, we are not required to
monitor your portfolio or investments
on an ongoing basis.” This sentence
reflects that neither Regulation Best
Interest nor existing broker-dealer
standards oblige the broker-dealer to
monitor the performance of retail
investor’s accounts,11® while making
clear that broker-dealers could agree to
provide monitoring as an additional
service. We are proposing this wording
because we believe that the episodic,
rather than ongoing, nature of broker-
dealers’ standard of conduct in
Regulation Best Interest is a distinction
from investment advisers’ obligations to
clients that retail investors should be

118 See Report of the Special Study of Securities
Markets of the Securities and Exchange
Commission, H.R. Doc. No. 88—-95, at 238 (1st Sess.
1963); In the Matters of Richard N. Cea, et al.,
Exchange Act Release No. 8662 (Aug. 6, 1969), at
18 (“Release 8662”) (involving excessive trading
and recommendations of speculative securities
without a reasonable basis); In the Matter of Mac
Robbins & Co. Inc., Exchange Act Release No. 6846
(Jul. 11, 1962). See also FINRA Rule 2111.01
(Suitability) (“Implicit in all member and associated
person relationships with customers and others is
the fundamental responsibility for fair dealing.
Sales efforts must therefore be undertaken only on
a basis that can be judged as being within the
ethical standards of [FINRA’s] Rules, with
particular emphasis on the requirement to deal
fairly with the public. The suitability rule is
fundamental to fair dealing and is intended to
promote ethical sales practices and high standards
of professional conduct”); see also FINRA Rule
2010 (Standards of Commercial Honor and
Principles of Trade) (requiring a member, in the
conduct of its business, to observe high standards
of commercial honor and just and equitable
principles of trade).

119 References to “‘monitoring” relate to
monitoring the performance of a portfolio or
investments, and are not intended to alter or
diminish broker-dealers’ current supervisory
obligations under the Exchange Act and detailed
self-regulatory organization rules, including the
establishment of policies and procedures
reasonably designed to prevent and detect
violations of, and to achieve compliance with, the
federal securities laws and regulations, as well as
applicable self-regulatory rules. See section
15(b)(4)(E) of the Exchange Act; FINRA Rule 3110.
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aware of from the outset of a
relationship.

After the description of the standard
of conduct, broker-dealers would be
required to state: “Our interests can
conflict with your interests.” If the
broker-dealer provides to retail investors
recommendations that are subject to
Regulation Best Interest, it would also
include the language, “When we
provide recommendations, we must
eliminate these conflicts or tell you
about them and in some cases reduce
them.” 120 These statements reflect
proposed requirements in Regulation
Best Interest that broker-dealer would
need to establish, maintain, and enforce
reasonably designed policies and
procedures relating to material conflicts
of interest, including those arising from
financial incentives, associated with
recommendations to retail customers.
While we are not using the exact words
of the proposed standard, we believe
that this information, in combination
with the conflicts section below, can
make the retail investor aware that
conflicts exist and that the broker-dealer
has obligations regarding disclosure,
mitigation, or elimination of conflicts
when the broker-dealer is subject to
Regulation Best Interest. We believe this
could help prompt a conversation
between retail investors and their
financial professionals about both the
conflicts the firm and financial
professional have and what steps the
firm takes to reduce the conflicts.121

Investment Advisers. We propose to
require that investment advisers state
the standard of conduct that applies to
them as an investment adviser by
including the following wording: “We
are held to a fiduciary standard that
covers our entire investment advisory
relationship with you.” In addition,
unless the investment adviser does not
provide ongoing advice (for example,
provides only a one-time financial
plan), the investment adviser would
also state, “For example, we are
required to monitor your portfolio,
investment strategy and investments on
an ongoing basis.” 122 While we are not
proposing to include a specific
definition of fiduciary, we believe that
the proposed wording that the
relationship covers the “entire
investment advisory relationship” and
wording regarding the ongoing duty to
monitor would provide retail investors
with information about aspects of the

120 Proposed Item 3.B.2. of Form CRS. This
wording assumes Commission adoption of the
Regulation Best Interest.

121 See discussion of the proposed conflicts of
interest disclosure in the relationship summary,
infra Section IL.B.6.

122 Proposed Item 3.C.1. of Form CRS.

fiduciary duty that can help the retail
investor understand the standard.123
Additionally, as with the proposed
standard of conduct disclosure for
broker-dealers, we believe that the
ongoing, as opposed to episodic, nature
of investment advisers’ standard of
conduct is a distinction from broker-
dealers’ typical obligations when
providing recommendations that retail
investors should be aware of from the
outset of a relationship.

After the description of the standard
of conduct, investment advisers would
then be required to state, “Our interests
can conflict with your interests. We
must eliminate these conflicts or tell
you about them in a way you can
understand, so that you can decide
whether or not to agree to them.” As
with broker-dealers, we believe that this
information, in combination with the
conflicts section below, can make retail
investors aware that conflicts exist and
that investment advisers, as part of their
fiduciary duty, have obligations
regarding conflicts.12¢ We believe this
could help prompt a conversation
between retail investors and their
financial professionals about both the
conflicts the firm and financial
professional have and what steps the
firm takes to reduce the conflicts.

We request comment generally on the
proposed standard of conduct
descriptions, and in particular on the
following issues:

e Should we require, as proposed,
that all firms include a brief prescribed
statement about the legal standards of
conduct that apply to them under the
federal securities laws, including the
new standard proposed in Regulation
Best Interest and an investment
adviser’s fiduciary duty? Is such
disclosure likely to be meaningful to
retail investors? Does the prescribed
wording capture what retail investors
should or want to understand about
broker-dealers’ and investment advisers’
standards of conduct? Would the
prescribed wording require any firm to
provide any inaccurate information? Are
there modifications to the proposed
wording or alternative wording that
would make the legal standards more
clear in a succinct way? Should we
require or permit additional
information, and if so, what?

123 We are concurrently publishing for comment
a proposed interpretation of the standard of conduct
for investment advisers under the Advisers Act. See
Proposed Commission Interpretation Regarding
Standard of Conduct for Investment Advisers;
Request for Comment on Enhancing Investment
Adviser Regulation, Investment Advisers Act
Release No. IA-4889 (Apr. 18, 2018) (‘“Fiduciary
Duty Interpretive Release”).

124 See, e.g., General Instruction 3 to Form ADV,
Part 2.

Alternatively, would a briefer statement
be appropriate? Are there any common
misconceptions about broker-dealers’
and investment advisers’ standard of
conduct that the relationship summary
should specifically seek to clarify or
correct?

¢ Should we require or permit broker-
dealers to include additional detail
about the best interest standard
proposed in Regulation Best Interest or
their duty of fair dealing? Would this or
other disclosure provide retail investors
with useful information? Should we
provide flexibility in how broker-dealers
describe the best interest standard or
duty of fair dealing?

e We are proposing to require that
broker-dealers state that they must
comply with a number of specific
obligations when providing any service
to customers. Should we permit or
require more detailed disclosure about
these obligations? For example, should
we permit or require broker-dealers to
disclose their obligations to make sure
that the prices a customer receives when
a trade is executed are fair and
reasonable, and to make sure that the
commissions and fees the customer pays
are not excessive?

e Should we require disclosure that
further describes the investment adviser
fiduciary standard, including any
additional details described in the
proposed interpretation? If so, what
wording should we require? Should we
provide flexibility in describing the
fiduciary standard?

¢ For dual registrants, would the side-
by-side descriptions of the standards of
conduct for broker-dealers and
investment advisers assist retail
investors in understanding the
differences between these standards?
Are there modifications we can make to
the wording or the presentation to
facilitate this comparison?

e Should we permit or require firms
to disclose additional information about
the legal differences between broker-
dealers and investment advisers, such as
explaining that broker-dealers are
subject to regulation by self-regulatory
organizations in addition to the SEC?
Should we permit or require firms to
disclose the differences in licensing
requirements for financial professionals
of broker-dealers and investment
advisers, such as the frequency of
licensing or qualifications
examinations? Would such disclosure
about financial professionals fit within
this section of the relationship summary
that focuses on the firm? What
information would be most relevant to
retail investors?



Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

21431

e We understand that state laws and
other regulations,125 also may require
broker-dealers and advisers to
affirmatively acknowledge fiduciary
status. Should we provide firms
flexibility to include language in a
relationship summary consistent with or
to satisfy these other regulatory
requirements? Would such flexibility
enhance or potentially reduce the
effectiveness of the relationship
summary?

4. Summary of Fees and Costs

We are proposing to require broker-
dealers and investment advisers to
include an overview of specified types
of fees and expenses that retail investors
will pay in connection with their
brokerage and investment advisory
accounts. This section would include a
description of the principal type of fees
that the firm will charge retail investors
as compensation for the firm’s advisory
or brokerage services, including whether
the firm’s fees vary and are negotiable,
and the key factors that would help a
reasonable retail investor understand
the fees that he or she is likely to pay.126
Investment advisers that provide advice
to retail investors about investing in
“wrap fee programs” would include an
overview of the fees associated with
those wrap fee programs.127 Both
broker-dealers and investment advisers
would state that some investments
impose fees that will reduce the value
of a retail investor’s investment over
time, and would provide examples
relevant to the firm’s business.128 In
addition, each firm would include the
incentives it and its financial
professionals have to put their own
interests ahead of their retail investors’
interests based on the account fee
structure, 129 and would state that
depending on an investor’s investment

125 See. e.g., supra note 114.

126 Proposed Item 4 of Form CRS. A broker-dealer
would describe transaction-based fees as its
principal type of fee, using prescribed wording. See
proposed Item 4.B.1 of Form CRS. We use the term
“transaction-based fees” in the relationship
summary for plain language purposes to refer
generally to broker-dealer compensation such as
commissions, mark-ups, mark-downs, sales loads or
similar fees, including 12b—1 fees, tied to specific
transactions. An investment adviser would
summarize the principal fees and costs that align
with the type of fee(s) the adviser reports in
response to Item 5.E. of Form ADV Part 1A that are
applicable to retail investors. See proposed Item
4.C. of Form CRS. Investment advisers and
associated persons that receive compensation in
connection with the purchase or sale of securities
should carefully consider the applicability of the
broker-dealer registration requirements of the
Exchange Act.

127 Proposed Items 4.C.3., 4.C.7., 4.C.9. and
4.C.10. of Form CRS.

128 Proposed Items 4.B.2.b. and 4.C.4. of Form
CRS.

129 Proposed Items 4.B.5. and 4.C.8. of Form CRS.

strategy, retail investors may prefer
paying a different type of fee in certain
specified circumstances.13% Having a
clear, simple explanation of the fees a
retail investor would pay firms for
advisory accounts versus brokerage
accounts, and the incentives that such
fees create, would help the retail
investor to understand the types of fees
that they will pay and make a more
informed choice about which account is
right for them. As with other sections of
the relationship summary, dual
registrants would provide this
information in tabular format to
facilitate comparison.13?

Fees and costs are important to retail
investors,132 but many retail investors
are uncertain about the fees they will
pay.133 Many commenters have stressed
the importance of clear fee disclosure to
retail investors, including disclosure
about differences between advisory and
brokerage fees.134 Accordingly, the

130 Proposed Items 4.B.6. and 4.C.10. of Form
CRS. Dual registrants would make these disclosures
under the heading “Fees and Costs,” whereas
standalone investment advisers and broker-dealers
would make certain of these disclosures under the
heading “Fees and Costs,”” and certain of these
disclosures under the heading, as applicable
“Compare with Brokerage Accounts” or “Compare
with Advisory Accounts,” as described below.
Proposed Items 5.A.4. and 5.B.6. of Form CRS.

131 Proposed General Instruction 1.(e) to Form
CRS.

132 See 917 Financial Literacy Study, supra note
20, at iv (“With respect to financial intermediaries,
investors consider information about fees,
disciplinary history, investment strategy, conflicts
of interest to be absolutely essential.”).

133 See Rand Study, supra note 5, at xix (“In fact,
focus-group participants with investments
acknowledged uncertainty about the fees they pay
for their investments, and survey responses also
indicate confusion about the fees.”). In addition, we
have brought enforcement actions against advisers
providing inaccurate disclosure of all of the fees
and costs that retail investors pay. See, e.g., In the
Matter of Robert W. Baird & Co. Inc., Investment
Advisers Act Release No. 4526 (Sept. 8, 2016)
(settled action) (“In re Robert W. Baird”’); In the
Matter of Raymond James & Associates, Inc.,
Investment Advisers Act Release No. 4525 (Sept. 8,
2016) (settled action) (“In re Raymond James”); In
the Matter of Barclays Capital Inc., Investment
Advisers Act Release No. 3929 (Sep. 23, 2014)
(settled action) (‘“‘Release 3929”).

134 See, e.g., Kiley 2017 Letter (recommending
that investors receive disclosures about the
differences in advisory and brokerage fees, and
brokers’ specific fee and commission structure);
Stifel 2017 Letter (recommending that firms explain
the differences between brokerage and advisory
accounts with the goal of improving understanding
of a firm’s different service models, compensation
arrangements, and conflicts of interests); Equity
Dealers of America 2017 Letter (recommending
disclosure of aspects of advisory and brokerage
accounts, including the type of fees charged, to
facilitate investors’ selection of an account type);
Wells Fargo 2017 Letter; ACLI 2017 Letter; FSR
2017 Letter; SIFMA 2017 Letter; UBS 2017 Letter;
Comment letter of the Investment Company
Institute (Aug. 7, 2017) (“ICI 2017 Letter”); State
Farm 2017 Letter; IAA 2017 Letter; Bernardi
Securities 2017 Letter; Fidelity 2017 Letter;
Vanguard 2017 Letter.

proposed relationship summary is
intended to provide investors greater
clarity concerning certain categories of
fees they should expect to pay, how the
types of fees affect the incentives of the
firm and their financial professionals,
and certain other fees and expenses that
will reduce the value of the retail
investor’s investment. The proposed
relationship summary would focus on
certain general types of fees, rather than
describe all fees or provide a
comprehensive schedule of fees.
Specifically, the proposal would
highlight certain differences in how
broker-dealers and investment advisers
charge for their services.

We are not proposing a requirement
that firms personalize the fee disclosure
for their retail customers, or provide a
comprehensive fee schedule, as some
commenters had proposed.135 A
personalized fee disclosure could be
expensive and complex for firms to
provide in a standardized presentation
across all of their accounts and in a way
that captures all fees, including
embedded fees in various investments
(which will vary for each investor
depending on their portfolio). Many
firms likely would seek to implement
systems to automate the disclosure for
each of their existing and prospective
retail investors, and if such systems
were expensive, some firms could
choose to reduce the products and
services that they offer as a result of the
additional costs. Our proposal would
encourage retail investors to ask
financial professionals about their fees
and request personalized information
about the specific fees and expenses
associated with their current or
prospective accounts. As further
discussed in Section II.B.8 below, one of
the proposed questions for a retail
investor to ask a financial professional
is to “do the math for me,” and
specifically encourages retail investors
to ask about the amount that they would
pay per year for the account, what
would make the fees more or less, and
the services included in those fees.136
Additionally, the beginning of the Fees
and Costs section of the relationship
summary would state: ‘“Please ask your
financial professional to give you
personalized information on fees and

135 See, e.g., Comment letter of Mark J. Flannery,
BankAmerica Professor of Finance, University of
Florida (Jul. 27, 2017) (“Flannery 2017 Letter”);
Pefin 2017 Letter (recommending that clients
should receive information on a quarterly basis on
fees charged to their account, the calculation used
to determine fees, and a breakdown of the charges
by category).

136 See infra Section I1.B.8.; infra notes 299-303
and accompanying text; proposed Item 8 of Form
CRS.
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costs that you will pay.” 137 We believe
that financial professionals are well
positioned to provide individualized fee
information to their retail investors
upon request. During the account
opening process, for example, generally
the relevant financial professional
would have access to personalized
information about the retail investor’s
account and can put together
personalized fee information estimates
during the process.

Likewise, we believe that requiring a
comprehensive fee schedule in the
relationship summary also could be
more complex than a retail investor
would find useful for an overview
disclosure such as this. However, we
believe our proposed layered disclosure
would achieve similar results in a less
costly and complex manner. The
relationship summary would provide
required information about fees, and a
later section titled “Additional
Information”” would provide references
and links to other disclosures where
interested investors can find more
detailed information.138 As discussed
below, investment advisers would be
required to direct retail investors to
additional information in the firm’s
Form ADV Part 2 brochure and any
brochure supplement provided by a
financial professional to the retail
investor.139 An adviser’s Form ADV Part
2 contains more detailed information
about the firm’s fees. Broker-dealers
would likewise be required to direct
retail investors to additional
information at BrokerCheck, the firm’s
website, and the retail investor’s
account agreement.140 Up-to-date fee
disclosures may appear on broker-
dealers’ websites or in the retail
investors’ account agreements, if
applicable, where we understand
broker-dealers typically provide
information about fees, including, in
some cases, comprehensive fee
schedules.141

137 Proposed Item 4.A. of Form CRS.

138 Proposed Item 7 of Form CRS.

139 Proposed Item 7.E.2. of Form CRS. Investment
advisers that do not have a public firm website or
do not maintain their current Form ADV brochure
on its public website would be required to include
a link to adviserinfo.sec.gov. Advisers that do not
have a public firm website would also be required
to include a toll-free telephone number where retail
investors can request up-to-date information.

140 Proposed Item 7.E.1. of Form CRS. Broker-
dealers that do not have a public firm website
would be required to include a toll-free telephone
number where retail investors can request up-to-
date information.

141 Under Regulation Best Interest, broker-dealers
would also be required to disclose the material facts
relating to the scope and terms of the relationship,
which would include disclosure of fees and charges
that apply to a customer’s transactions, holdings
and accounts. Regulation Best Interest Proposal,
supra note 24, at section IL.D.1.a.

We are also not proposing to require
firms to include examples of how fees
could affect a retail investor’s
investment returns. We recognize that
the Commission has required firms to
disclose examples showing the effects of
fees and other costs in certain contexts.
For example, we have required mutual
funds to provide in their summary
prospectuses an example that is
intended to help investors compare the
cost of investing in the mutual fund
with the cost of investing in other
mutual funds.?42 While we continue to
believe that examples of the effect of
fees on returns could be helpful to retail
investors, they could also fail to capture
the effect of a firm’s fees on a particular
retail investor’s account. Transactional
fees, in particular, can vary widely
based on a number of circumstances,
and it could be potentially misleading to
present a typical example showing how
sample transaction fees apply to a
sample account over time. We believe
requiring firms to provide an example
for each type of account that would
show the effect of fees on a sample
account could overwhelm investors due
to the number and variability of
assumptions that would need to
incorporated, explained, and
understood in order for the example to
be meaningful, and would not
necessarily promote comparability. If
the assumptions were standardized,
such examples might not be useful, or
might even be potentially misleading, to
the retail investor, whose circumstances
may be different from the assumptions
used.

Some commenters suggested requiring
that a firm disclose the types of
compensation firms and their financial
professionals receive, including from
third parties, in connection with
providing investment
recommendations.’3 A few commenters
suggested requiring disclosure of how
much the firm and its financial
professionals receive in fees, including
commissions and fees from third
parties.?#* We agree with commenters
that it is important to make investors
aware of such fees and compensation
because they create conflicts of interest
for firms and financial professionals
making investment recommendations

142 See Item 3 of Mutual Fund Summary
Prospectus; Enhanced Mutual Fund Disclosure
Adopting Release, supra note 47, at section II.A.3.b
(“The fee table and example are designed to help
investors understand the costs of investing in a
fund and compare those costs with the costs of
other funds.”).

143 See, e.g., SIFMA 2017 Letter; UBS 2017 Letter;
ICI 2017 Letter; State Farm 2017 Letter; Bernardi
Securities 2017 Letter; Fidelity 2017 Letter.

144 See, e.g., Flannery 2017 Letter; Pefin 2017
Letter.

for retail investors. We are proposing to
require that firms disclose commissions
and certain third-party fees related to
mutual funds in this section, and certain
compensation-related conflicts (e.g.,
conflicts related to revenue sharing) in
the conflicts section of the relationship
summary, as discussed in Section II.B.6
below.

Heading. To emphasize the
importance of fees, all firms would be
required to include the following
statement at the beginning of this
section under the heading “Fees and
Costs”: “Fees and costs affect the value
of your account over time. Please ask
your financial professional to give you
personalized information on the fees
and costs that you will pay.” 145 We are
proposing this precise wording because
we believe it is applicable to retail
investors regardless of any differences
among the accounts and their fees.
Understanding that fees and costs affect
investment value over time would help
retail investors to understand why they
should review and understand this
information. This introductory language
also would highlight that retail investors
could get more personalized
information from the firm’s financial
professionals.

Brokerage Account Fees and Costs.
Broker-dealers would be required to
summarize the principal fees and costs
that retail investors will incur.146 First,
we are proposing prescribed language
that describes the transactional nature of
many brokerage fees.147 We are
proposing different wording for dual
registrants than for standalone broker-
dealers to facilitate the side-by-side
comparison with the description of the
advisory fee in the dual registrant’s
relationship summary. Specifically,
dual registrants that offer retail investors
both investment advisory accounts and
brokerage accounts would include the
following wording to assist with the
side-by-side comparison with
investment advisers: “Transaction-
based fees. You will pay us a fee every
time you buy or sell an investment. This
fee, commonly referred to as a
commission, is based on the specific
transaction and not the value of your
account.” 148 A standalone broker-dealer

145 Proposed Item 4.A. of Form CRS.

146 Proposed Item 4.B. of Form CRS.

147 As discussed above, we use the term
“transaction-based fees” to refer to broker-dealer
compensation such as commissions, mark-ups,
mark-downs, sales loads or similar fees, including
12b-1 fees, tied to specific transactions. See supra
note 126.

148 Proposed Item 4.B.1. of Form CRS. As
discussed further below, dual registrants would
include a parallel statement regarding their
investment advisory account fees. Proposed Item
4.C.1. of Form CRS.



Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

21433

would include the following: “The fee
you pay is based on the specific
transaction and not the value of your
account.” 149

In addition, both standalone and dual
registrant broker-dealers would include
the following (emphasis required):
“With stocks or exchange-traded funds,
this fee is usually a separate
commission. With other investments,
such as bonds, this fee might be part of
the price you pay for the investment
(called a “mark-up” or “mark down”).
With mutual funds, this fee (typically
called a “load”’) reduces the value of
your investment.” 150 Because of the
importance of these transaction-based
fees to brokerage services, as well as the
variety of forms that such fees can take,
we believe it will benefit investors to
have specific examples to illustrate
transaction-based fees with
standardized, concise wording. We are
proposing to require the example of
mutual fund loads because they are
common indirect fees associated with
investments that compensate the broker-
dealer.

We are not proposing to require
broker-dealers to provide the range of
their transaction-based fees. We
understand that these fees vary widely
based on the specific circumstances of
a transaction. For example, a broker-
dealer that transacts in only one type of
security—such as equities—can have a
wide range of transaction fees for such
securities, depending on factors such as
the size of the transaction, the type of
investment purchased, the type of
account and services provided, and how
retail investors place their orders (for
example, online, telephone or with the
assistance of a financial professional). A
broker-dealer that transacts in multiple
types of securities—for example,
equities and real estate investment
trusts (REITs)—could have an even
wider range of transaction fees. Given
this variability, and our intent that the
relationship summary be short and that
it be provided in addition to, and not in
lieu of, other disclosure, we believe that
requiring firms to provide a range of
transaction-based fees in the
relationship summary could be
confusing or provide limited benefit to
retail investors.

Following the examples of
transaction-based fees, broker-dealers
would be required to state that some

149 Proposed Item 4.B.1. of Form CRS. As
discussed above, standalone broker-dealers would
be required to include wording that a transaction-
based fee is generally referred to as a commission
in the Relationships and Services section of the
relationship summary. See proposed Item 2.B.1. of
Form CRS.

150 Proposed Item 4.B.2.a. of Form CRS.

investments impose additional fees that
will reduce the value of retail investors’
investments over time, and provide
examples of such investments that they
offer to retail investors.151 Mutual
funds, variable annuities and exchange-
traded funds are common examples, as
well as any other investment that incurs
fund management, 12b—1, custodial or
transfer agent fees, or any other fees and
expenses that reduce the value of the
investment over time.152 Broker-dealers
also would be required to state that a
retail investor could be required to pay
fees when certain investments are sold,
for example, surrender charges for
selling variable annuities.1%3 We believe
that it is important to highlight for
investors the costs associated with
particular investments in addition to
describing the transaction-based fee for
brokerage services. Retail investors may
not appreciate that they will bear costs
for some investments in addition to the
transaction-based brokerage fee they pay
to their financial professional or firm.154
In addition, the investment fees and
expenses we are proposing to require
that firms disclose are ones that we
believe are among the most common
and can have a substantial impact on an
investor’s return from a particular
investment.

Requiring the disclosure of these
investment fees and expenses,
sometimes described as ‘“‘indirect fees,”
follows commenters’ recommendations
that investment advisers and broker-
dealers disclose certain indirect costs to
retail investors.1%> We are not proposing

151 Proposed Item 4.B.2.b. of Form CRS.
Investment advisers would also be required to make
this disclosure. See proposed Item 4.C.4. of Form
CRS.

152 We acknowledge that some fees, such as 12b—
1 fees, could be a broker-dealer’s principal fee for
their brokerage services and are also fees that
reduce the return on an investment. In such a case,
the broker-dealer would describe transaction-based
fees as its principal fees and costs pursuant to
proposed Item 4.B.1, and would also describe these
fees as additional fees that will reduce the return
on an investor’s investments pursuant to proposed
Item 4.B.2.b. of Form CRS.

153 Proposed Item 4.B.2.b. of Form CRS.
Investment advisers would also be required to make
this disclosure. See proposed Item 4.C.4. of Form
CRS.

154 See, e.g., Enhanced Disclosure and New
Prospectus Delivery Option For Registered Open-
End Management Investment Companies,
Investment Company Act Release No. 28064 (Nov.
21, 2007) [72 FR 67790 (Nov. 30, 2007)], at n.49 and
accompanying text (“In recent years, we have taken
significant steps to address concerns that investors
do not understand that they pay ongoing costs every
year when they invest in mutual funds, including
requiring disclosure of ongoing costs in shareholder
reports.”).

155 See, e.g., State Farm 2017 Letter; Bernardi
Securities 2017 Letter; Pefin 2017 Letter; Flannery
2017 Letter; Comment letter of Dan Keppel (Jun. 5,
2017); Comment letter of Edward H. Weyler (Jun.
8,2017).

a requirement that firms disclose the
amount or range of mutual fund fees or
other third-party fees that retail
investors may pay related to their
underlying investments, as a few
commenters recommended.5¢ These
expenses vary so greatly that attempts to
quantify them or describe their range
likely would not be useful to retail
investors or would provide limited
benefit to retail investors given that the
relationship summary is designed to be
short disclosure provided in addition to,
and not in lieu of, other disclosures.157
Instead, we intend that our proposed
summary disclosure would effectively
highlight these costs in a simple,
understandable way.

Additionally, broker-dealers would be
required to state whether or not the fees
they charge retail investors for their
brokerage accounts vary and are
negotiable, including a description of
the key factors that they believe would
help a reasonable retail investor
understand the fee that he or she is
likely to pay for the firm’s services.158
Such factors could include, for example,
how much the retail investor buys or
sells, what type of investment the retail
investor buys or sells, and what kind of
account the retail investor has with the
broker-dealer. We believe investors
would benefit from knowing at account
opening whether they have the ability to
negotiate the fees they pay.

Broker-dealers would next be required
to state, if applicable, that a retail
investor will also pay other fees in
addition to the firm’s transaction-based
fee, and to list those fees, including
account maintenance fees, account
inactivity fees, and custodian fees.159
We believe that it is important to
highlight for investors the fees
associated with an account that they
will pay in addition to the principal
type of fee that the firm charges retail
investors for their brokerage account
because these fees are common and they
can have an impact on a retail investor’s
return.

Broker-dealers would then be
required to disclose certain specified
incentives they have to put their own
interests ahead of retail investors’
interests based on charging transaction-
based fees for brokerage accounts.160

156 See Flannery 2017 Letter; Pefin 2017 Letter.

157 See Amendments to Form ADV, Investment
Advisers Act Release No. 3060 (Jul. 28, 2010) [75
FR 49233 (Aug. 12, 2010)] (“Brochure Adopting
Release”); Amendments to Form ADV, Investment
Advisers Act Release No. 2711 (Mar. 3, 2008) [73
FR 13958 (Mar. 14, 2008)] (‘2008 Brochure
Proposing Release”).

158 Proposed Item 4.B.3. of Form CRS.

159 Proposed Item 4.B.4. of Form CRS.

160 Proposed Item 4.B.5. of Form CRS.



21434

Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

They would be required to include the
following: ““The more transactions in
your account, the more fees we charge
you. We therefore have an incentive to
encourage you to engage in
transactions.” 161 We believe this
information would help retail investors
understand how the fee structures for
brokerage accounts could affect their
investments and the incentives that
firms and financial professionals have to
place their interests ahead of retail
investors’ interests by encouraging retail
investors to engage in transactions to
increase their fees.162 We are proposing
to prescribe wording because we believe
these particular incentives and
considerations generally apply to most
brokers that offer retail investors
brokerage accounts, and using uniform
wording would promote consistency.
We believe that retail investors would
benefit from understanding these
incentives when they are considering
broker-dealers. Additionally, we believe
this disclosure would reinforce a key
theme of the relationship summary,
which is choice across account types
and services.

Finally, dual registrants would be
required to include the following with
respect to brokerage services: “From a
cost perspective, you may prefer a
transaction-based fee if you do not trade
often or if you plan to buy and hold
investments for longer periods of
time.”” 163 We believe that these
factors—cost, trading frequency, and the
desire to “buy and hold”—are important
for retail investors to consider when
determining whether to use brokerage
services or advisory services.16¢ We are

161 ]d.

162 Pursuant to the federal securities laws, broker-
dealers can violate the federal antifraud provisions
by engaging in excessive trading that amounts to
churning, switching, or unsuitable
recommendations. Churning occurs when a broker-
dealer, exercising control over the volume and
frequency of trading in a customer account, abuses
the customer’s confidence for personal gain by
initiating transactions that are excessive in view of
the character of the account and the customer’s
investment objectives. Excessive trading is an
excessive level of trading unjustified in light of the
customer’s investment objectives. See Mihara v.
Dean Witter & Co., Inc., 619 F.2d 814, 821 (9th Cir.
1980); Carras v. Burns, 516 F.2d 251, 258 (4th Cir.
1975). See also Regulation Best Interest Proposal,
supra note 24, at section IL.D.2.c.

163 Proposed Item 4.B.6. of Form CRS.

164 See e.g., Comment letter of The Capital Group
Companies, Inc. (Mar. 12, 2018) (discussing
considerations for buy and hold investors choosing
among commission-based and fee-based
arrangements). Standalone broker-dealers and
standalone investment advisers would also be
required to include similar wording under the
headings “Compare with Typical Advisory
Accounts” and “Compare with Typical Brokerage
Accounts,” as applicable. See proposed Items 5.B.5
and 5.A.4 of Form CRS. Dual-registrants, standalone
broker-dealers, and standalone investment advisers

proposing to prescribe the wording
because we believe these factors reflect
common circumstances in which a
brokerage account could be more cost-
effective for a retail investor than an
advisory account, and using uniform
wording would promote consistency.
We believe this disclosure, in
conjunction with the corresponding
disclosure regarding advisory accounts
that would appear next to it, would help
retail investors to compare the two
services and make an informed choice
about the account type that is the right
fit for them based on their goals and
preferences.

Investment Advisory Account Fees
and Costs. Investment advisers that offer
advisory accounts to retail investors
would be required to summarize the
principal fees and costs that retail
investors will incur.165 Dual registrants
that charge ongoing asset-based fees for
their advisory services would state the
following: ““Asset-based fees. You will
pay an on-going fee [at the end of each
quarter] based on the value of the cash
and investments in your advisory
account.” 166 replacing, as needed, the
bracketed wording with how often they
assess the fee. If the dual registrant
charges another type of fee for advisory
services, it would briefly describe that
fee and how often it is assessed.16”
Standalone investment advisers would
state the following: ‘““The amount paid to
our firm and your financial professional
generally does not vary based on the
type of investments we select on your
behalf.” 168 Standalone investment
advisers that charge an ongoing asset-
based fee would also state “The asset-

would also be required to include a statement that
retail investors may prefer an asset-based fee in
certain circumstances, and that an asset-based fee
may cost more than a transaction-based fee. See
proposed Items 4.C.10, 5.B.5 and 5.A.4 of Form
CRS.

165 Proposed Item 4.C. of Form CRS. An
investment adviser would summarize the principal
fees and costs that align with the type of fee(s) the
adviser reports in response to Item 5.E. of Form
ADV Part 1A that are applicable to retail investors.

166 Proposed Item 4.C.1. of Form CRS.

167 Id. Some investment advisers report on Form
ADV Item 5.E that they receive “commissions.”
These “commissions” may include deferred sales
loads, including fees for marketing and service, as
well as commissions as understood in the broker-
dealer context. As a form of deferred sales load, all
payments of ongoing sales charges to intermediaries
would constitute transaction-based compensation.
Intermediaries receiving those payments should
consider whether they need to register as broker-
dealers under section 15 of the Exchange Act.

168 Proposed Item 4.C.2. of Form CRS. We
recognize that, in some cases, the amount paid to
the advisory firm and the financial professional can
vary based on the type of investment selected (e.g.,
advisory firms and financial professionals may
recommend certain mutual funds that pay the
adviser or the financial professional 12b—1 fees out
of fund assets).

based fee reduces the value of your
account and will be deducted from your
account.” 169 Standalone investment
advisers that charge another type of fee
would succinctly describe how the fee
is assessed and the impact it has on the
value of the retail investor’s account.17°

These requirements are consistent
with the current fee disclosure
requirements for the Form ADV
brochure and how investment advisers
typically describe asset-based fees, and
we believe that retail investors would
find this type of disclosure helpful.171
We are not proposing to require that
investment advisers provide the range of
fees, as ranges an investment adviser
charges can vary based on a number of
factors individual to the retail investor
and the services they choose.
Additionally, although we do not
believe that ranges for investment
advisers’ asset based fees vary as much
as broker-dealers’ transaction-based
fees, we recognize that requiring firms
to provide a fee range for advisory
accounts and not brokerage accounts
could cause confusion among retail
investors and be of limited benefit when
comparing advisory and brokerage
services. However, we recognize that
providing such a range could promote
comparability between different
advisers, and we request comment
below on whether we should require
disclosure of the adviser’s range of
principal fees charged.

An investment adviser that provides
advice to retail investors about investing
in a wrap fee program would be
required to include specified language
about the program fees.172 A “wrap fee
program’ would be defined as an
advisory program that charges a
specified fee not based directly upon
transactions in the account for
investment advisory services and the
execution of transactions.173 The
advisory services may include portfolio
management or advice concerning
selection of other advisers.174 An

169 Id.

170 Proposed Item 4.C.2. of Form CRS. Investment
advisers that offer retail investors advisory accounts
sometimes charge fees that are not ongoing, asset
based fees. A financial planner, for example,
sometimes charges a one-time fixed fee to prepare
a plan.

171 As discussed above, when completing Form
CRS, investment advisers should generally consider
achieving consistency with the type(s) of fee(s) that
the investment adviser reports on Item 5.E. of Form
ADV Part 1A. See supra note 126.

172 Proposed Items 4.C.3., 4.C.6., 4.C.9. and
4.C.10. of Form CRS. We also refer to these types
of investment advisers as “client-facing firms.”

173 Proposed General Instruction 9.(g) to Form
CRS. This proposed definition is identical to the
definition already used in Form ADV.

174 Proposed General Instruction 9.(g) to Form
CRS.
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investment adviser that provides advice
to retail investors about investing in a
wrap fee program and does not also
offer another type of advisory account
would be required to include the
following (emphasis required): “We
offer advisory account programs called
wrap fee programs. In a wrap fee
program, the asset-based fee will
include most transaction costs and fees
to a broker-dealer or bank that will hold
your assets (known as “custody”’), and
as a result wrap fees are typically higher
than non-wrap advisory fees.” 175 An
investment adviser that provides advice
about investing in a wrap fee program
and offers another type of advisory
account would be required to include
similar prescribed wording, modified as
applicable to reflect that the adviser also
offers other types of advisory
accounts.176

Many retail investors participate in
wrap fee programs.177 We believe that
retail investors would benefit from
receiving information about certain
characteristics of wrap fee programs,
particularly with respect to their fees.
Requiring investment advisers to
describe the asset-based fee, what it
includes, and that it is typically higher
than non-wrap advisory fees would help
a retail investor to distinguish wrap fee
programs from other types of advisory
accounts that charge or incur separate
transaction fees.

Next, investment advisers would be
required to state that some investments
impose additional fees that will reduce
the value of a retail investor’s
investment over time, and provide
examples of such investments that the
firm offers to retail investors.178

175 Proposed Item 4.C.3. of Form CRS. The asset-
based fee in a wrap program does not always
include all transaction costs. For example, in some
cases retail investors pay mark-ups, mark-downs, or
spreads, and mutual fund fees and expenses in
addition to the wrap fee program’s asset-based fee.
In addition, as discussed below, an investment
adviser may select a broker-dealer outside of the
wrap fee program to execute certain trades in a
retail investor’s account—a practice sometimes
referred to as “trading away”—that results in the
retail investor’s account incurring separate
brokerage fees. See infra note 187 and
accompanying text.

176 Such investment advisers would be required
to include the following (emphasis required): “For
some advisory accounts, known as wrap fee
programs, the asset-based fee will include most
transaction costs and custody services, and as a
result wrap fees are typically higher than non-wrap
advisory fees.” Proposed Item 4.C.3. of Form CRS.

177 Based on IARD data as of December 31, 2017,
of the 12,667 SEC-registered investment advisers,
1,035 (8.17%) sponsor a wrap fee program, and
1,597 (12.61%) act as a portfolio manager for one
or more wrap fee programs.

178 Proposed Item 4.C.4 of Form CRS. See supra
notes 151-155 and accompanying text for a
discussion of this requirement applicable to both
investment advisers and broker-dealers.

Investment advisers also would state
that a retail investor could be required
to pay fees when certain investments are
sold, for example, surrender charges for
selling variable annuities.172 These
proposed requirements are identical to
the disclosure that broker-dealers would
provide.180

In addition, investment advisers
would be required to state whether or
not the fees they charge retail investors
for their advisory accounts vary and are
negotiable.181 They would be required
to describe the key factors that they
believe would help a reasonable retail
investor understand the fee that he or
she is likely to pay for the firm’s
services.182 Such factors could include,
for example, the services the retail
investor receives and the amount of
assets in the account. As discussed
above with regard to broker-dealers, we
believe investors would benefit from
knowing at account opening whether
they have the ability to negotiate the
fees they pay.

Investment advisers would next be
required to state, if applicable, that a
retail investor will pay transaction-
based fees when the firm buys and sells
an investment for the retail investor
(e.g., commissions paid to broker-
dealers for buying or selling
investments) in addition to the firm’s
principal fee it charges retail investors
for the firm’s advisory accounts.183
Investment advisers would also be
required to state, if applicable, that a
retail investor will pay fees to a broker-
dealer or bank that will hold the retail
investor’s assets and that this is called
“custody,” and would be required to list
other fees the retail investor will pay.184
Examples could include fees for account
maintenance services. These other fees
we are proposing to require firms to
disclose are ones that we believe are
among the most common or can have an
impact on a retail investor’s return.185
As discussed above, we believe that
investors would benefit from being
aware of the fees associated with an
account that they will pay in addition
to the principal fee that the firm charges
retail investors for their brokerage or
advisory account.

179 Proposed Item 4.C.4. of Form CRS.

180 See proposed Item 4.B.2.b. of Form CRS.

181 Proposed Item 4.C.5. of Form CRS.

182 Id'

183 Proposed Item 4.C.6. of Form CRS.

184 Id'

185 See, e.g., Advisers Act rule 204-3; Item 5 of
Form ADV Part 2A (requiring each adviser to
describe the types of other costs, such as brokerage,
custody fees and fund expenses that clients may
pay in connection with the advisory services
provided to them by the adviser).

An investment adviser that provides
advice to retail investors about investing
in a wrap fee program also would be
required to state: ““Although transaction
fees are usually included in the wrap
program fee, sometimes you will pay an
additional transaction fee (for
investments bought and sold outside the
wrap fee program).” 186 The
Commission is aware that wrap fee
program portfolio managers employ, to
varying degrees, ‘“trading away”’
practices, in which they use a broker
other than the sponsoring broker to
execute trades for which a commission
or other transaction-based fee is
charged, in addition to the wrap fee, to
the retail investor.18” The Commission
has identified instances in which firms
participating in wrap fee programs had
poor disclosure about the overall cost of
selecting a wrap fee program, including
the effect of their trade away
practices.188 We believe that investors
would benefit from the relationship
summary highlighting that, even in a
wrap fee program, they sometimes will
pay an additional transaction fee.

As with broker-dealers, investment
advisers that charge an ongoing asset-
based fee for advisory services would
next be required to address the
incentives they have to put their own
interests ahead of their retail investors’
interests based on the type of fee
charged for investment advisory
services.189 These advisers would be
required to include the following
statement: “The more assets you have in
the advisory account, including cash,
the more you will pay us. We therefore
have an incentive to increase the assets
in your account in order to increase our
fees. You pay our fee [insert frequency
of fee (e.g., quarterly)] even if you do not

186 Proposed Item 4.C.7. of Form CRS.

187 A wrap fee program portfolio manager may
trade away because, for example, it believes that
doing so will allow it to seek best execution of
clients’ transactions, as investment advisers have an
obligation to seek best execution of clients’
securities transactions where they have the
responsibility to select broker-dealers to execute
client trades (typically in the case of discretionary
accounts). See Advisers Act rule 206(3)-2(c)
(referring to adviser’s duty of best execution of
client transactions). See also Commission Guidance
Regarding Client Commission Practices Under
Section 28(e) of the Securities Exchange Act of
1934, Exchange Act Release No. 54165 (Jul. 18,
2006) (stating that investment advisers have “best
execution obligations”) (‘“Release 54165”). See also
Brochure Adopting Release at 9.

188 The Commission has brought enforcement
actions in these circumstances. See, e.g., In re
Robert W. Baird, supra note 133; In re Raymond
James, supra note 133; In the Matter of Riverfront
Investment Group, LLC, Investment Advisers Act
Release No. 4453 (Jul. 14, 2016) (settled action); In
the Matter of Stifel, Nicolaus & Company, Inc.,
Investment Advisers Act Release No. 4665 (Mar. 13,
2017) (settled action).

189 Proposed Item 4.C.8. of Form CRS.
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buy or sell,” replacing the brackets with
the frequency of their fee.190 Investment
advisers that provide advice to retail
investors about participating in a wrap
fee program would, in addition, be
required to include the following:
“Paying for a wrap fee program could
cost more than separately paying for
advice and for transactions if there are
infrequent trades in your account.” 191
We are proposing to require prescribed
wording to promote consistency and
because we believe these particular
incentives and considerations generally
apply to all advisers that charge retail
investors ongoing asset-based fees or
provide advice about participating in a
wrap fee program. While we are not
proposing any prescribed language for
other fee types, such as fixed fees, we
request comment, below, on whether
advisers that charge other types of fees
for their advisory services have
incentives to act in their own interest
based on the type of fee charged, and
whether we should require disclosure of
such incentives.

These disclosures would help retail
investors understand how the fee
structures for advisory accounts could
affect their investments and the
incentives that firms and financial
professionals have to place their
interests ahead of retail investors’
interests. The disclosures for investment
advisers that provide advice about
investing in a wrap fee program also
would help retail investors to
understand that in certain
circumstances a wrap fee would cost
them more than separately paying for
advice and for transactions in a different
type of advisory account. Similarly,
wrap fee sponsors that complete the
Form ADV Wrap Fee Program Brochure
are required to explain that the wrap fee
program may cost the client more or less
than purchasing such services
separately and describe the factors that
bear upon the relative cost of the
program, such as the cost of the services
if provided separately and the trading
activity in the client’s account.192 As
with some of the proposed requirements
described above, we are proposing to
prescribe wording because we believe
these particular considerations generally
apply to any investment in a wrap fee
program and would promote
consistency. Also, as discussed above,
we believe this disclosure would
reinforce a key theme of the relationship

190 Proposed Item 4.C.8. of Form CRS.

191 Proposed Item 4.C.9. of Form CRS.

192 See Item 4.B. of Form ADV Part 2A; Appendix
1 of Form ADV: Wrap Fee Program Brochure.

summary, which is choice across
account types and services.

Finally, dual registrants that charge
ongoing asset-based fees for advisory
accounts would be required to include
the following with respect to their
investment advisory services: “An asset-
based fee may cost more than a
transaction-based fee, but you may
prefer an asset-based fee if you want
continuing advice or want someone to
make investment decisions for you.” 193
Dual registrants that provide advice to
retail investors about investing in wrap
fee programs would also be required to
include the following with respect to
wrap fee program accounts: ‘“You may
prefer a wrap fee program if you prefer
the certainty of a [insert frequency of the
wrap fee (e.g., quarterly)] fee regardless
of the number of transactions you
have.”” 19¢ We believe that these
features—ongoing advice, discretion,
standards of conduct, and, for wrap fee
programs, certainty in pricing—
distinguish advisory accounts and wrap
fee programs from brokerage accounts.
We also believe it is important to
highlight how costs relate to the services
included.195 We are proposing to
prescribe wording because we believe
these particular considerations generally
apply to all advisory accounts and wrap
fee programs, and using uniform
wording would promote consistency.
We believe these disclosures, in
conjunction with the corresponding
disclosure regarding broker-dealer
accounts that would appear next to it for
dual registrants, would help retail
investors to compare the two types of
services and combinations of those
services and make an informed choice
about the account type that is the right
fit for them based on their goals and
preferences.

We request comment generally on the
proposed fees and costs disclosures, and
in particular on the following issues:

o Is the proposed disclosure
discussing fees and expenses useful to
investors?

e Do the proposed requirements
encourage disclosure that is simple,

193 Proposed Item 4.C.10. of Form CRS.
Standalone investment advisers and standalone
broker-dealers would also be required to include
similar wording under the headings ‘“Compare with
Typical Brokerage Based Accounts,” and “Compare
with Typical Advisory Accounts,” as applicable.
Proposed Items 5.A.4 and 5.B.5. of Form CRS.

194 Proposed Item 4.C.10. of Form CRS.

195 We also propose to require dual registrants to
include the following with respect to broker-dealer
services: “From a cost perspective, you may prefer
a transaction-based fee if you do not trade often or
if you plan to buy and hold investments for longer
periods of time.”” See proposed Items 4.B.6. See also
Items 5.A.4. and 5.B.5 of Form CRS (including
similar disclosures to be made by standalone
investment advisers and broker-dealers).

clear and useful to retail investors?
Would the proposed disclosure help
investors to understand and compare
the fees and costs associated with a
firm’s advisory services and brokerage
services? Are there any revisions to the
descriptions of fees that would make the
proposed disclosure more useful to
investors? Is it clear that retail investors
would incur different costs for different
types of accounts and advice services?
Are there common assumptions or
misconceptions regarding account fees
and services that firms should be
required to discuss, clarify, or address?

e Is the proposed order of the
information appropriate, or should it be
modified? If so, how should it be
modified?

¢ Do the proposed requirements
strike the right balance between
requiring specific wording and allowing
firms to draft their own responses? Why
or why not? Should the Commission
permit or require a more open-ended
narrative or require more prescribed
wording? Do the proposed Instructions
cover the range of business models and
fee structures that investment advisers
and broker-dealers offer fully and
accurately? Are there other fees that
should be required to be disclosed for
broker-dealers or investment advisers?

e Is the proposed format useful for
retail investors to understand and
compare fees and costs as between
broker-dealers and investment advisers?
Should we require further use of bullet
points, tables, charts, graphs or other
illustrative format? Should we require,
as proposed, that dual registrants
present the fee and cost information in
a tabular format, comparing advisory
services and brokerage services side-by-
side, or permit other formats such as in
a bulleted format?

e How would the required
disclosures contribute to readability and
length of the proposed relationship
summary? Should each of these
disclosures be required? Should any of
these disclosures not be required but
instead permitted? Should any of these
disclosures be required to appear in the
relationship summary, but outside the
proposed summary of fees and costs?

¢ Should any additional disclosures
about fees and costs be included for
investment advisers? In particular,
should we require any disclosures from
an investment adviser’s Form ADV Part
2A narrative brochure, such as more
details about an investment adviser’s
fees? Some other disclosures about fees
that are included in Form ADV Part 2A,
but that we have not included in the
proposed relationship summary,
include an adviser’s fee schedule;
whether the adviser bills clients or
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deducts fees directly from clients’
accounts; and an explanation of how an
adviser calculates and refunds prepaid
fees when a client contract terminates
(for an adviser charging fees in
advance). Should we require some or all
of such disclosures, or other disclosures
about fees?

¢ Should we require or permit
advisers to disclose whether they charge
performance-based fees, which is a type
of compensation investment advisers
may charge to “‘qualified clients,” that is
based on a share of capital gains on, or
capital appreciation of, such clients’
assets? 196 Advisers are required to
disclose their receipt of performance-
based fees on Form ADV, and they
provide an incentive for the adviser to
take additional investment risks with
the account.

e Should we permit or require each
firm to provide the range of its fees? If
so, should broker-dealers be required to
include a range for each type of
transaction-based fee it charges or the
aggregate range for all of the firm’s
transaction-based fees? Should
investment advisers be required to
include a range for each type of
principal fee they charge retail investors
for advisory services, or the aggregate
range for all of its principal advisory
fees? Do broker-dealers and investment
advisers currently compute or have the
ability to compute such aggregated fee
information? What factors determine the
type or amount of fee that firms charge
(e.g., for broker-dealers, such factors
could include the: means of placing an
order, such as online, by telephone or in
person; type of account, such as full-
service or discount brokerage, and; type
of product)? Do commenters have
suggestions for how best to convey one
or more ranges in a space-limited
disclosure in light of the different fee
structures? Are there other ways to give
retail investors a better sense of the
amount of fees they will pay without
providing account-specific disclosures?

e Should we require firms to state
whether their fees are ‘“negotiable,” as
we have proposed? At firms that offer
negotiable fees, are retail investors
generally able to negotiate their fees,
and if not, would they find this
disclosure helpful or could it be
confusing? Will firms be able to
succinctly describe the key factors they
believe would help a reasonable retail
investor understand the fee that he or
she is likely to pay for a firm’s services
(e.g., the size of the transaction, the type
of investment purchased, and the type
of account and services he or she
receives)?

196 See Advisers Act rule 205-3.

o Will any of the required disclosures
be misleading or make it more difficult
for investors to select the right type of
account for them?

e Should we make the proposed
relationship summary more
personalized to individual retail
investors, such as by requiring or
permitting estimates for each retail
investor, reflecting the fees and charges
incurred for the retail investor’s
brokerage or advisory account? Is
personalization feasible for this type of
relationship summary disclosure? If so,
what information should be included in
the personalized fees and cost
disclosure, and how should such
information be presented? How would
firms calculate those estimates? How
often should we require firms to update
the personalized fees and compensation
disclosure, and how should the
personalized fee disclosure updates be
delivered or made available to retail
investors? What would be the costs to
firms to prepare and update
personalized fee and compensation
disclosures?

e Should we require firms to provide
investors with personalized fee
information in a different disclosure,
such as an account statement? What
would be the cost and benefits,
including the costs of books and records
requirements, of personalizing
information to investors relative to the
proposal? Do firms currently provide
retail investors with personalized fee
disclosure estimates at or before account
opening? Do they provide personalized
fee disclosures in periodic account
statements? For firms that provide
personalized fee disclosures, do they
include all fees paid by the retail
investor as well as compensation
received by the firm and financial
professionals, even if such
compensation is not paid directly or
indirectly by the retail investor, such as
commissions, mark-ups, mark-downs,
other fees embedded in the investment
or fees from third parties? What other
types of fee information do firms
include? Do they automate such
disclosures? How expensive and
complex a process is creating and
delivering such personalized fee
disclosures?

e Should we require firms to state
where retail investors can find
personalized information about account
fees and costs, such as on account
statements and trade confirmations?
What other source of such information
might be available for prospective
customers and clients? Should we
require firms to include hyperlinks to
fee and cost calculators on investor.gov?

e Should we require firms to provide
an example showing how sample fees
and charges apply to a hypothetical
advisory account and a hypothetical
brokerage account, as applicable?
Should we require a more general
example that shows the impact of
hypothetical fees on an account? If so,
what assumptions should we require
firms to make in preparing such an
example? For example, should we
specify assumptions such as the kinds
of assets that are most typical for a
broker-dealer’s customers, stated
commission schedules, and aggregate
third-party compensation? If the
assumptions were standardized, would
such examples be useful to the retail
investor, whose circumstances may be
different from the assumptions used or
would they help give an investor a
better idea about what kind of fees are
being charged? Would such examples
provide retail investors with a clear
understanding of the application of
ongoing asset-based, transaction-based
and product-level fees to an account?
Should we require one example for an
advisory account and one example for a
brokerage account? How should the
information be presented (e.g.,
mandated graphical presentation)?
Should we require firms to present more
than one hypothetical example showing
a range of fees instead (e.g., based on
representative holdings or
recommendations)? Should specific
assumptions be included in calculating
the hypothetical example? What
disclosures would need to accompany
the example? Should the example(s)
track the effect of the fees over time, and
if so, over what time period (e.g., over
one, five and 10 years)? Or should firms
describe the impact of different amounts
or types of fees over a longer period of
time, such as 20 years?

e Should firms be permitted or
required to include in the relationship
summary a detailed fee table or
schedule? Should we permit or require
firms to create a fee schedule as separate
disclosure, and then include it as an
attachment (or cross reference it with a
website address and hyperlink) to the
relationship summary? What should be
included in such a fee table or
schedule? Should it include
compensation received by the firm and
financial professionals, even if such
compensation is not paid directly or
indirectly by the retail investor, such as
commissions or fees from third parties?

e Regarding fees related to funds and
other investments that reduce the value
of the investment over time, would the
required disclosures by investment
advisers and broker-dealers be clear and
understandable to retail investors?
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Should we, as proposed, permit firms to
select their own example that they offer
to retail investors? Are there other
considerations related to fees for funds
and other investments that we should
require firms to highlight for retail
investors? Would our proposed
requirement that firms disclose the
existence of such fees, along with
examples of investments that impose
such fees, adequately inform retail
investors of these costs? Should we
require an example showing how
investment fees and expenses and other
account fees and expenses may affect a
retail investor’s investment over time?
Should we require a reference to such
an example if available elsewhere (e.g.,
in mutual fund, ETF or variable annuity
prospectuses)?

e Should firms describe the types of
compensation they and their financial
professionals receive from sources other
than the retail investor in the
description of their conflicts of interest,
as we have proposed (for example, with
respect to revenue sharing
arrangements, such as payments for
“shelf space,” i.e., product distribution
by broker-dealers)? Or, should we
require firms to state in the fees and
costs section of the relationship
summary that they and their financial
professionals receive such
compensation? If so, what types of
additional compensation should we
require firms to disclose in the summary
of fees and costs? Should we require
firms to disclose how the amount of fees
received from retail investors relates to
the amount of fees received from others
in connection with recommendations or
other services to those investors? Would
such disclosure be confusing to retail
investors? Should we require firms only
to disclose which source of fees is
greater or to provide a reasonable
estimate of the relative magnitude of the
categories of such fees (e.g., that on
average for retail customers that the
amount the firm receives from third
parties is twice as much as the firm
charges investors)?

¢ Should we require firms to state, as
proposed, that a retail investor will also
pay other fees in addition to the firm’s
principal fee for brokerage or advisory
services, and to list such fees? Should
we also require firms to state ranges for
such fees?

e We are proposing disclosures that
are intended to help retail investors
understand how the principal types of
fees firms charge for advisory and
brokerage accounts affect the incentives
of the firm and their financial
professionals. Are these disclosures
clear? Do they capture all incentives
that broker-dealers or investment

advisers may have from their fee
structures? Are there other
considerations related to fees and
compensation that we should require
firms to highlight for retail investors
that are not captured here or elsewhere
in the relationship summary? Should
we require firms to include the
prescribed wording, as proposed, or
should we allow more flexibility in the
words they use? Should we modify the
prescribed wording? For example,
should we expressly permit or require
broker-dealers to modify the prescribed
wording regarding their incentive to
encourage retail investors to engage in
transactions, to the extent they also
receive compensation that might lower
such incentive, such as asset-based
compensation (e.g., rule 12b-1 fees, sub-
transfer agent or other similar service
fees)?

e For our prescribed wording for
investment advisers regarding the
adviser’s incentive to increase the assets
in a retail investor’s advisory account,
would different wording better reflect
this incentive? Does the proposed
wording capture the conflict of interest,
or does the wording suggest that
advisers will increase retail investors’
assets by generating higher investment
returns? Because many advisers do not
charge ongoing asset-based fees as their
principal fees for retail investor
advisory accounts, and instead charge
fixed fees, hourly fees, commissions or
other types of fees, should we require
these firms to state the incentives they
have as a result of receiving such other
types of fees? If so, what are the
incentives that such firms have that are
important for retail investors to
understand and would be relevant to the
relationship summary?

e These proposed disclosures about a
firm’s incentives can also be considered
to involve conflicts, as they address the
incentives that investment advisers and
broker-dealers have as a result of
receiving certain types of fees. Should
we require this disclosure in the
conflicts of interest disclosure instead of
the summary of fees and costs? Should
we require firms to include in the
summary of fees and costs any other fee-
related conflicts that we propose to
include in the conflicts of interest
disclosure, as discussed in Section II.B.6
below? Should we require firms to
include other fee-related conflicts in
these sections that are not included
elsewhere in the relationship summary?

e Would our proposed disclosure for
advisers and broker-dealers, that retail
investors may, in certain circumstances,
prefer one type of fee over another, be
useful to retail investors? Are these
proposed disclosures clear? Do they

adequately capture the typical
circumstances in which retail investors
would prefer one fee type over another?
Are there other considerations related to
fees and compensation that we should
require or permit firms to highlight for
retail investors that are not captured
here or elsewhere in the relationship
summary? Should we require firms to
include the prescribed wording, as
proposed, or should we allow more
flexibility in the words they use?
Should we modify the prescribed
wording? Does the proposed prescribed
wording capture the range of business
models among investment advisers and
broker-dealers? Would the prescribed
wording require a firm to provide any
inaccurate information given that
particular firm’s circumstances?

e Should we require firms to make
disclosures about wrap fee programs, as
proposed? Would the proposed
disclosures help investors to understand
the fees and costs associated with a
wrap fee program as compared to
unbundled advisory accounts and
brokerage accounts? Would the
proposed disclosures help retail
investors to make informed choices
about whether a wrap fee program suits
their needs, as compared with
unbundled investment advisory or
brokerage services? If not, how could we
revise it? Are there any revisions to the
descriptions of wrap fee programs that
would make the proposed disclosures
more useful to investors?

o Are there other differences between
wrap fee programs, unbundled advisory
accounts, and brokerage accounts that
we should require firms to include, such
as other differences in fees and services?
Would more or less information about
wrap fee programs be helpful for retail
investors? For instance, should we
require firms to disclose information
about the firms that participate in the
wrap fee programs they recommend
(e.g., the wrap fee program sponsors or
managers), and any particular conflicts
relevant to investors in wrap fee
programs? Should we require more or
less disclosure, or different disclosure,
about the amount and frequency of
additional transaction fees retail
investors incur in wrap fee programs?
Are there any elements of the proposed
requirements that we should exclude? If
so, why? Should any of the required
disclosures be included in a different
section of or an appendix to the
relationship summary?

e Have we appropriately tailored the
information required for advisers that
provide advice about investing in both
a wrap fee and a non-wrap fee program,
and advisers that only provide advice
about investing in a wrap fee program?
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Should we require firms that provide
advice about investing in both a wrap
fee and a non-wrap fee program to
prepare a separate relationship
summary for the wrap fee program?
Should we instead require firms to
prepare an appendix with information
about the wrap fee program, in addition
to the relationship summary, as we do
for the Form ADV brochure? If so, what
types of information should we require
firms to include about wrap fee
programs in a separate relationship
summary or appendix, and why should
we require such disclosure?

e Should we require broker-dealers
that sponsor wrap fee programs to
include any additional disclosures
about wrap fee programs, other than the
disclosures that would be made by dual
registrants?

¢ We understand that client-facing
firms—or advisers that provide advice
to retail investors about investing in
wrap fee programs—are not necessarily
the same firms that sponsor wrap fee
programs (we define a wrap fee program
sponsor in Form ADV General
Instructions as a firm that sponsors,
organizes, or administers the program or
selects, or provides advice to clients
regarding the selection of, other
investment advisers in the program).
Should we require each client-facing
firm to include the proposed wrap fee
disclosures in its relationship summary,
even if the firm is not the wrap fee
program sponsor, as proposed? Please
describe how this information is
currently provided to wrap fee program
clients.

e Should we require only sponsors of
wrap fee programs (and not all client-
facing firms) to include the proposed
wrap fee disclosures in the relationship
summary, similar to the Form ADV
wrap fee brochure delivery requirement,
which requires only investment advisers
that sponsor wrap fee programs to
deliver to their wrap fee clients the
Form ADV wrap fee brochure? If so,
should we permit only one sponsor of
a wrap fee program that has multiple
sponsors to include the proposed wrap
fee disclosures in the relationship
summary, similar to the delivery
requirements for the Form ADV wrap
fee brochure?

¢ In addition to wrap fee programs,
are there other types of retail investor
programs and services for which it
would be useful to require investment
advisers and broker-dealers to disclose
additional information about the nature
and scope of services, fees and conflicts
of interest? If so, which programs and
services, and why should we require
such disclosure?

e Are there any common
misconceptions about broker-dealers’
and investment advisers’ compensation
that the relationship summary should
specifically seek to clarify or correct
(e.g., that the firm or financial
professional will only be compensated if
the retail investor makes money on the
investment)?

5. Comparisons

We are proposing to require
standalone investment advisers and
standalone broker-dealers to prepare
this section under the following
headings: “Compare with Typical
Brokerage Accounts” (for standalone
investment advisers) or “Compare with
Typical Advisory Accounts” (for
standalone broker-dealers).197
Specifically, standalone broker-dealers
would include the following
information about a generalized retail
investment adviser: (i) The principal
type of fee for investment advisory
services; (ii) services investment
advisers generally provide, (iii) advisers’
standard of conduct; and (iv) certain
incentives advisers have based on the
investment adviser’s asset-based fee
structure.198 For investment advisers,
this section would include parallel
categories of information regarding
broker-dealers.199

We are proposing to require these
disclosures to help retail investors
choose among different account types
and services. Having a clear explanation
of differences in the fees, scope of
services, standard of conduct, and

197 Proposed Items 5.A. and 5.B. of Form CRS. As
discussed above, for purposes of the relationship
summary, we propose to define a standalone
investment adviser as a registered investment
adviser that offers services to retail investors and (i)
is not dually registered as a broker-dealer or (ii) is
dually registered as a broker-dealer but does not
offer services to retail investors as a broker-dealer.
We propose to define a standalone broker-dealer as
a registered broker-dealer that offers services to
retail investors and (i) is not dually registered as an
investment adviser or (ii) is dually registered as an
investment adviser but does not offer services to
retail investors as an investment adviser. Proposed
General Instruction 9.(f) to Form CRS. See supra
note 51. A dually registered firm that offers retail
investors only advisory or brokerage services (but
not both) may in the future decide to offer retail
investors both services. We would expect a firm to
update its relationship summary within 30 days
whenever any information in the relationship
summary becomes materially inaccurate. See
proposed General Instruction 6.(a). to Form CRS
and infra note 350 and accompanying text. In
addition, the firm would communicate the
information in its amended relationship summary
to retail investors who are existing clients or
customers of the firm within 30 days after the
updates are required to be made and without
charge. See proposed General Instruction 6.(b) to
Form CRS and infra note 354 and accompanying
text.

198 Proposed Item 5.B. of Form CRS.

199 Proposed Item 5.A. of Form CRS.

incentives that are generally relevant to
advisory and brokerage accounts would
help retail investors that are considering
one such type of relationship to
compare whether their needs might be
better met with the other type of
relationship. In addition, we are
proposing to prescribe wording in this
section because it is intended to provide
a general comparison of what we believe
is a typical brokerage or investment
adviser account that is offered to retail
investors. Moreover, we believe
prescribing language will promote
uniformity and allow retail investors to
receive the same information to use in
comparing choices from different
standalone firms.

Standalone investment advisers
would be required to include the
following prescribed language
(emphasis required): “You could also
open a brokerage account with a broker-
dealer, where you will pay a
transaction-based fee, generally referred
to as a commission, when the broker-
dealer buys or sells an investment for
you.” 200 They would be required to
include prescribed statements in bullet
point format (except as otherwise
specified) under the lead-in “Features of
a typical brokerage account include:”” 201
First, there would be a general
description of brokerage accounts:
“With a broker-dealer, you may select
investments or the broker-dealer may
recommend investments for your
account, but the ultimate decision as to
your investment strategy and the
purchase and sale of investments will be
yours.” 202 This statement would
highlight for the retail investor two
aspects of a typical broker-dealer’s
services that differ from that of an
investment adviser—specifically, that
an investor may select investments
without advice or he or she may receive
recommendations from the broker-
dealer, and that the investor will make
the ultimate investment decision.

Standalone investment advisers
would then include the following
information about the standard of
conduct applicable to broker-dealers: “A
broker-dealer must act in your best
interest and not place its interests ahead
of yours when the broker-dealer
recommends an investment or an
investment strategy involving securities.
When a broker-dealer provides any
service to you, the broker-dealer must
treat you fairly and comply with a
number of specific obligations. Unless
you and the broker-dealer agree
otherwise, the broker-dealer is not

200 Id‘
201 Id'
202 Proposed Item 5.A.1. of Form CRS.
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required to monitor your portfolio or
investments on an ongoing basis.”” 203 As
discussed above in Section II.B.3, above,
the applicable standard of conduct for
financial professionals has been a
source of confusion among retail
investors. This statement would provide
information to retail investors about the
obligations of broker-dealers, including
some differences from investment
advisers’ obligations so that they can
consider this factor when determining
whether brokerage services might better
suit their needs.

Standalone investment advisers
would then include the following
statement discussing incentives created
by a typical broker-dealer’s fee: “If you
were to pay a transaction-based fee in a
brokerage account, the more trades in
your account, the more fees the broker-
dealer charges you. So it has an
incentive to encourage you to trade
often.” 204 This disclosure is
substantially similar to the disclosure
we propose a broker-dealer would be
required to include in the “Fees and
Costs” section of its relationship
summary.2%5 As discussed above, we
believe this information would help
retail investors understand how the fee
structures for brokerage accounts could
affect their investments, which they
could compare with the incentives
advisers have based on their fee
structure.206

Finally, a tabular chart would
compare certain specified
characteristics of a transaction-based fee
and an ongoing asset-based fee side-by-
side, set off by the wording “You can
receive advice in either type of account,
but you may prefer paying:”’ 207 One
column would include the following
(emphasis required): “a transaction-
based fee from a cost perspective, if you
do not trade often or if you plan to buy
and hold investments for longer periods
of time.”” 208 The other column would
include the following (emphasis
required): “an asset-based fee if you
want continuing advice or want
someone to make investment decisions
for you, even though it may cost more
than a transaction-based fee.” 209 This
disclosure is substantially similar to the
disclosure we propose that each dual
registrant would include in the “Fees
and Costs” section of its relationship
summary.210 For the reasons discussed

203 Proposed Item 5.A.2. of Form CRS.
204 Proposed Item 5.A.3. of Form CRS.
205 See supra Section IL.B.4.

206 Id‘

207 Proposed Item 5.A.4. of Form CRS.
208 Id‘

209 Id'

210 See supra Section I1.B.4.

above, we are proposing this
requirement to encourage choice across
account types and services.21! We are
also proposing that advisers include this
information in the specified side-by-side
manner in order to promote
comparisons between the relevant
considerations for both types of
relationships.

Standalone broker-dealers would be
required to include the following
prescribed language (emphasis
required), which would highlight for the
retail investor the different fee structure
of many investment advisers: “You
could also open an advisory account
with an investment adviser, where you
will pay an ongoing asset-based fee that
is based on the value of the cash and
investments in your advisory
account.” 212 Standalone broker-dealers
would list prescribed statements
describing certain differences from
investment advisers in bullet point
format (except as otherwise specified)
under the lead-in “Features of a typical
advisory account include:”.213 First,
there would be a general description of
investment advisory accounts as
follows: “Advisers provide advice on a
regular basis. They discuss your
investment goals, design with you a
strategy to achieve your investment
goals, and regularly monitor your
account.” 214 The next bullet would
highlight that investment advisers offer
discretionary accounts and non-
discretionary accounts by including the
following (emphasis included): “You
can choose an account that allows the
adviser to buy and sell investments in
your account without asking you in
advance (a “discretionary account’) or
the adviser may give you advice and
you decide what investments to buy and
sell (a “non-discretionary
account”).” 215 Together, these
statements would highlight for the retail
investor two aspects of a typical
investment adviser’s services that differ
from the typical services of a broker-
dealer—specifically, ongoing advice and
monitoring and discretionary accounts.

Standalone broker-dealers would then
include the following disclosure about
an investment adviser’s standard of

211 Id.

212 Proposed Item 5.B. of Form CRS. We recognize
that some investment advisers charge other types of
fees for their advisory services, including fixed fees
for one-time services such as financial planning.
However, because asset-based fees are a common
type of fee for advisory services, we think it would
be useful for firms to describe asset-based fees in
this section of the relationship summary for
comparison with broker-dealers’ transaction-based
fees.

213 Proposed Item 5.B. of Form CRS.

214 Proposed Item 5.B.1. of Form CRS.

215 Proposed Item 5.B.2. of Form CRS.

conduct: “Advisers are held to a
fiduciary standard that covers the entire
relationship. For example, advisers are
required to monitor your portfolio,
investment strategy and investments on
an ongoing basis.” 216 As discussed
above, the applicable standard of
conduct for financial professionals has
been a source of confusion among retail
investors. This statement would provide
information to retail investors about the
obligations of investment advisers so
that they can consider this factor when
determining whether investment
advisory services might better suit their
needs.

Standalone broker-dealers would then
include the following disclosure about a
typical investment advisory asset-based
fee, as follows: “If you were to pay an
asset-based fee in an advisory account,
you would pay the fee periodically,
even if you do not buy or sell.” 217 They
would also be required to include the
following prescribed disclosure about
hourly fees and one-time flat fees,
which are common among investment
advisers that offer financial planning
services and other advisory services to
retail investors: ‘““You may also choose
to work with an investment adviser who
provides investment advice for an
hourly fee, or provides a financial plan
for a one-time fee.” 218

The next statement would note
certain incentives created by an
investment adviser’s ongoing asset-
based fee. Broker-dealers would include
the following: “For an adviser that
charges an asset-based fee, the more
assets you have in an advisory account,
including cash, the more you will pay
the adviser. So the adviser has an
incentive to increase the assets in your
account in order to increase its fees.”” 219
This statement is substantially similar to
the disclosure an investment adviser
would be required to include in the
“Fees and Costs” section of its
relationship summary.220 For the
reasons discussed above, we believe this
information would help retail investors
understand how the principal fee
structures for typical advisory accounts
could affect their investments and the
incentives financial professionals may
have based on charging ongoing asset-
based fees for investment advisory
services. This proposed disclosure
would encourage retail investors to
compare these incentives with certain
incentives broker-dealers have based on
their fee structure, which broker-dealers

216 Proposed Item 5.B.3. of Form CRS.
217 Proposed Item 5.B.4. of Form CRS.
218 Id‘

219 Proposed Item 5.B.5. of Form CRS.
220 See supra Section I1.B.4.
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would describe under “Fees and
Costs.” 221

Finally, standalone broker-dealers
would be required to include the same
tabular chart that standalone investment
advisers would include.222 As discussed
above, requiring this information side-
by-side would promote comparisons of
typical advisory and brokerage
relationships.

We request comment generally on the
proposed comparison disclosures to be
provided by standalone investment
advisers and broker-dealers, and in
particular on the following issues:

e Is it useful to require firms to
include disclosures about services and
fees they do not offer, so that investors
know other choices are available and are
better able to compare different types of
firms?

e Is it clear from the headings that the
information provided in this section
describes a typical investment adviser
and broker-dealer, and does not describe
the circumstances of all investment
advisers and broker-dealers? Why or
why not? Should we modify the
headings or provide additional
information at the beginning of this
section?

¢ Do the proposed requirements
encourage disclosure that is simple,
clear, and useful to retail investors?
Would the proposed disclosure help
investors to understand and compare
the fees, services and standard of
conduct associated with a firm’s
advisory services and brokerage
services? Are there any revisions to the
descriptions of fees, services, standard
of conduct, and incentives that would
make the proposed disclosure more
useful to investors?

¢ Is the proposed order of the
information appropriate, or should it be
modified? If so, how should it be
modified?

e Is the proposed disclosure about
how often a typical advisory firm
monitors retail investors’ accounts
useful to retail investors, given that
different firms may view “ongoing
monitoring” differently?

e Is the proposed format useful for
retail investors to understand and
compare fees, services, standard of
conduct and incentives among broker-
dealers and investment advisers?
Should we permit or require further use
of tables, charts, graphs or other
graphics or text features?

e Should we require firms to include
the prescribed wording, as proposed, or
should we allow more flexibility in the
words they use? Does the proposed

221]d.
222 Proposed Item 5.B.6. of Form CRS.

prescribed wording capture the range of
typical business models and fee
structures that investment advisers and
broker-dealers offer? Would the
prescribed wording require a firm to
provide any inaccurate information
given that particular firm’s
circumstances? If so, how should it be
modified? Instead of the proposed
prescriptive wording, should the
Commission permit or require a more
open-ended narrative?

¢ How would the required
explanations and various disclosures
contribute to readability and length of
the proposed relationship summary?
Should each of these explanations be
required, permitted, or prohibited?
Should any of these explanations be
required to appear in the relationship
summary, but outside the comparisons
section?

o Are there other considerations
related to investment advisers and
broker-dealers that we should require or
permit firms to highlight for retail
investors? For example, should we
require advisers to state that broker-
dealers sometimes offer both full-service
and discount brokerage accounts, and
the differences between them, including
fees? Are there any disclosures that we
should omit?

o [s the proposed prescriptive
wording describing the standard of
conduct required for investment
advisers and broker-dealers clear and
useful to retail investors? Would the
proposed disclosure help investors to
understand the standard of conduct
associated with a firm’s advisory
services and brokerage services? Should
such disclosure be modified? If so, how
should it be modified?

e Should we amend the proposed
wording that describes the standard of
conduct for broker-dealers to
incorporate or refer to any fiduciary
obligations that certain broker-dealers
have under state law or other laws or
regulations?

¢ Our proposal would require a
standalone investment adviser to
include prescribed disclosure about a
broker-dealer’s incentives based on a
typical broker-dealer’s principal fee
structure, and vice versa. Should these
disclosures be substantially similar to
the disclosures we propose certain dual
registrants to include, as proposed? 223
Or should we modify these disclosures
for firms that do not offer retail
investors both brokerage and advisory
services? If so, how should these
disclosures be modified?

e Our proposal would require a
standalone investment adviser and a

223 See supra Section I1.B.4.

standalone broker-dealer to include
prescribed disclosure that a retail
investor may prefer one type of fee over
another in certain circumstances.
Should these disclosures be
substantially similar to the disclosures
we propose certain dual registrants to
include, as proposed? Or should we
modify these disclosures for firms that
do not offer retail investors both
brokerage and advisory services? If so,
how should these disclosures be
modified?

6. Conflicts of Interest

We are proposing to require that
investment advisers and broker-dealers
summarize their conflicts of interest
related to certain financial incentives.
Specifically, firms would be required to
disclose conflicts relating to: (i)
Financial incentives to offer to, or
recommend that the retail investor
invest in, certain investments because
(a) they are issued, sponsored or
managed by the firm or its affiliates, (b)
third parties compensate the firm when
it recommends or sells the investments,
or (c) both; (ii) financial incentives to
offer to, or recommend that the retail
investor invest in, certain investments
because the manager or sponsor of those
investments or another third party (such
as an intermediary) shares revenue it
earns on those products with the firm;
and (iii) the firm buying investments
from and selling investments to a retail
investor for the firm’s own account (i.e.,
principal trading).224

Investment advisers, broker-dealers,
and their financial professionals have
incentives to put their interests ahead of
the interests of their retail investor
clients and customers. The federal
securities laws do not preclude broker-
dealers or investment advisers from
having conflicts of interest that might
adversely affect the objectivity of the
advice they provide; however, firms and
financial professionals have obligations
regarding their conflicts. Investment
advisers are required to eliminate, or, at
a minimum, fully and fairly disclose
conflicts of interest clearly enough for a
client to make an informed decision to
consent to such conflicts and practices,

224 Proposed Item 6 of Form CRS. Studies have
shown, for example, that for broker-dealers, the
most frequently identified disclosures concerned
issues of compensation—e.g., how clients
compensate the firm, how other firms compensate
it, and how employees are compensated. See, e.g.,
Rand Study, supra note 5, at xviii. We sometimes
refer interchangeably to payments, compensation
and benefits that firms and financial professionals
receive. These terms are all meant to capture the
various ways through which firms and financial
professionals have financial incentives to favor a
product, service, account type, investor, or provider
over another.
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or reject them.225 For broker-dealers, the
federal securities laws and rules and
self-regulatory organization rules
address broker-dealer conflicts in one
(or more) of the following ways: Express
prohibitions,226 mitigation,22” or
disclosure.228 Under Regulation Best
Interest, broker-dealers would be
required to establish, maintain and
enforce written policies and procedures
reasonably designed to identify and
disclose and mitigate, or eliminate,
material conflicts of interest arising
from financial incentives associated
with such recommendation,229 as well
as to disclose, in writing, all material
conflicts of interest that are associated
with the recommendation.230

Conflicts of interest with retail
investors often arise when firms and/or
their financial professionals recommend
or sell proprietary products or products
offered by third parties, recommend
products that have revenue sharing

225 See SEC v. Capital Gains Research Bureau,
Inc., 375 U.S. 180, 194 (1963) (An adviser must deal
fairly with clients and prospective clients, seek to
avoid conflicts with its clients and, at a minimum,
make full disclosure of any material conflict or
potential conflict.); see also Instruction 3 of General
Instructions to Part 2 of Form ADV. See Fiduciary
Duty Interpretive Release, supra note 123.

226 For example, FINRA rules establish
restrictions on the use of non-cash compensation in
connection with the sale and distribution of mutual
funds, variable annuities, direct participation
program securities, public offerings of debt and
equity securities, and real estate investment trust
programs. These rules generally limit the manner in
which members can pay for or accept non-cash
compensation and detail the types of non-cash
compensation that are permissible. See FINRA
Rules 2310, 2320, 2341, and 5110.

227 See, e.g., FINRA Rule 3110(c)(3) (firm must
have procedures to prevent the effectiveness of an
internal inspection from being compromised due to
conflicts of interest); FINRA Rule 3110(b)(6)(C)
(supervisory personnel generally cannot supervise
their own activities); FINRA Rule 3110(b)(6)(D)
(firm must have procedures reasonably designed to
prevent the required supervisory system from being
compromised due to conflicts of interest).

228 For example, when engaging in transactions
directly with customers on a principal basis, a
broker-dealer violates Exchange Act rule 10b-5
when it knowingly or recklessly sells a security to
a customer at a price not reasonably related to the
prevailing market price and charges excessive mark-
ups, without disclosing the fact to the customer.
See, e.g., Grandon v. Merrill Lynch & Co., 147 F.3d
184, 189-90 (2d. Cir. 1998). See also Exchange Act
rule 10b—10 (requiring a broker-dealer effecting
transactions in securities to provide written notice
to the customer of certain information specific to
the transaction at or before completion of the
transaction, including the capacity in which the
broker-dealer is acting (i.e., agent or principal) and
any third party remuneration it has received or will
receive.

229 Broker-dealers would also be required to
establish, maintain, and enforce written policies
and procedures reasonably designed to identify and
at a minimum disclose, or eliminate, all material
conflicts of interest that are associated with such
recommendation. See Regulation Best Interest
Proposal, supra note 24, section I1.D.3.

230 See Regulation Best Interest Proposal, supra
note 24, section IL.D.1.

arrangements, and engage in principal
trading.231 For example, a firm could
have a financial incentive to
recommend proprietary products
because the firm (or its affiliate) would
receive additional revenue or an affiliate
could pay a firm for recommending
affiliate products. A broker-dealer
making a platform available for self-
directed transactions may select
investments available for purchase on
the platform based on financial
incentives the broker-dealer receives.
Similarly, a financial professional could
be paid for recommending affiliated
products or could get a bonus or greater
promotion potential for recommending
certain investments.232 These conflicts
create an incentive for firms and their
financial professionals to make available
for sale or base investment
recommendations on the compensation
or profit that firms will receive, rather
than on the client’s best interests.233
The Commission’s enforcement actions
underscore how these types of
compensation arrangements and

231 See, e.g., Rand Study, supra note 5, at 13
(“Examples of such conflicts include various
practices in which an adviser may have pecuniary
interest (through, e.g., fees or profits generated in
another commercial relationship, finder’s fees,
outside commissions or bonuses) in recommending
a transaction to a client.”) and 15 (noting that the
formation of the Committee on Compensation
Practices was, in part, motivated by concerns that
commission-based compensation may encourage
registered representatives to churn accounts or
make unsuitable recommendations).

232Jason Zweig & Anne Tergesen, Advisers at
Leading Discount Brokers Win Bonuses to Push
Higher-Priced Products, Wall Street Journal (Jan. 10,
2018), available at https://www.wsj.com/articles/
advisers-at-leading-discount-brokers-win-bonuses-
to-push-higher-priced-products-1515604130.

233 See, e.g., Brochure Adopting Release, supra
note 157, at n.62 and accompanying text and n.132;
Report of the Committee on Compensation Practices
(Apr. 10, 1995), at 3, available at https://
www.sec.gov/news/studies/bkrcomp.txt (“The
prevailing commission-based compensation system
inevitably leads to conflicts of interest among the
parties involved.”). See also FINRA Report on
Conflicts of Interest (Oct. 2013), available at https://
www.finra.org/sites/default/files/Industry/
p359971.pdf (discussing conflicts of interest in the
broker-dealer industry and highlighting effective
conflicts management practices); SEC v. Capital
Gains Research Bureau Inc., 375 U.S. at 191, 196—
97 (“The Investment Advisers Act of 1940 thus
reflects a congressional recognition of the delicate
fiduciary nature of an investment advisory
relationship. . . . An investor seeking the advice of
a registered investment adviser must, if the
legislative purpose is to be served, be permitted to
evaluate such overlapping motivations, through
appropriate disclosure, in deciding whether the
adviser is serving two masters or only one,
especially if one happens to be economic self-
interest.””); In the Matter of Feeley & Willcox Asset
Management Corp., Investment Advisers Act
Release No. 2143 (Jul. 10, 2003) (Commission
opinion) (“It is the client, not the adviser, who is
entitled to make the determination whether to
waive the adviser’s conflict. Of course, if the
adviser does not disclose the conflict, the client has
no opportunity to evaluate, much less waive, the
conflict.”).

activities may produce conflicts of
interest that can lead firms and their
financial professionals to act in their
own interests, rather than the interests
of their retail investors.234

We are not proposing to require or
permit the relationship summary
disclosure to include specific
information about all of the conflicts of
interests that are or could be present in
a firm’s relationship with retail
investors. For example, conflicts that
can be applicable to investment advisers
include using certain affiliated service
providers,235 charging performance-
based fees to some accounts but not
others,236 personal trading by an
adviser’s personnel,237 receipt of soft
dollar products and services provided
by brokers in connection with client
transactions,23® and voting client
securities.239 Likewise, a broker-dealer

234 See infra notes 243, 255, 256, 260 and 267,
citing examples of where we have brought
enforcement actions regarding conflicts of interest
arising from one or more of the following categories
of compensation practices and activities: the
compensation of the firm’s financial professionals;
payments from others; incentives for selling the
firm’s own products, and principal trading.

235Ttem 10.C. of Form ADV Part 2A. Item 10
requires an investment adviser to describe in its
brochure material relationships or arrangements the
adviser (or any of its management persons) has with
related financial industry participants, any material
conflicts of interest that these relationships or
arrangements create, and how the adviser addresses
the conflicts. The disclosure that Item 10 requires
highlights for clients their adviser’s other financial
industry activities and affiliations that can create
conflicts of interest and may impair the objectivity
of the adviser’s investment advice. See Brochure
Adopting Release, supra note 157, at 29.

236 Jtem 6 of Form ADV Part 2A. An adviser faces
a variety of conflicts of interest that it is required
to address in its Form ADV brochure, including that
the adviser can potentially receive greater fees from
its accounts having a performance-based
compensation structure than from those accounts it
charges a fee unrelated to performance (e.g., an
asset-based fee). See Brochure Adopting Release,
supra note 157, at n.64 and accompanying text;
2008 Brochure Proposing Release, supra note 157,
at n.51 and accompanying text.

237Jtems 11.C. and 11.D. of Form ADV Part 2A.
For example, because of the information they have,
advisers and broker-dealers and their personnel are
in a position to abuse clients’ positions by, for
example, placing their own trades before or after
client trades are executed in order to benefit from
any price movements due to the clients’ trades. An
investment adviser is required to address this
conflict in its Form ADV brochure. See Brochure
Adopting Release, supra note 157, at n.83 and
accompanying text.

238Ttem 12 of Form ADV Part 2A. Use of client
commissions to pay for research and brokerage
services presents money managers with significant
conflicts of interest, and may give incentives for
managers to disregard their best execution
obligations when directing orders to obtain client
commission services as well as to trade client
securities inappropriately in order to earn credits
for client commission services. See Brochure
Adopting Release, supra note 157, at n.128 (citing
Release 54165, supra note 187).

239Ttem 17 of Form ADV Part 2A. Each adviser
must describe how the adviser addresses conflicts


https://www.wsj.com/articles/advisers-at-leading-discount-brokers-win-bonuses-to-push-higher-priced-products-1515604130
https://www.wsj.com/articles/advisers-at-leading-discount-brokers-win-bonuses-to-push-higher-priced-products-1515604130
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may have several conflicts of interest
with its retail investors that we are not
proposing to include in the relationship
summary. These include, for example, a
broker-dealer’s incentive to favor its
institutional customers over its retail
customers when making available
proprietary research or certain
investment opportunities, such as
widely anticipated initial public
offerings, acting as a market maker for
a recommended security, using certain
service providers, or voting client
securities.240 In addition, broker-dealers
are subject to Exchange Act rules that
require them to disclose in writing to
the customer if they have any control,
affiliation, or interest in a security they
are offering or the issuer of such
security.241

It is important for firms to disclose
information about each of these
conflicts to retail investors; however, we
believe that requiring an exhaustive
discussion of all conflicts in the
relationship summary would make the
relationship summary too long for its
intended purpose—that is, focusing on
key aspects of a firm and its services, as
well as helping retail investors to make
an informed choice between receiving
the services of a broker-dealer or an
investment adviser or among different
broker-dealers or investment advisers.
Since investment advisers already
report conflicts of interest in Form ADV
Part 2, a more exhaustive discussion of
conflicts by investment advisers would
be duplicative of certain disclosures
provided in Form ADV Part 2, which is
provided to clients of investment
advisers, including retail investors.242

of interest when it votes securities pursuant to its
proxy voting authority, as applicable. See Brochure
Adopting Release, supra note 157, at n.172 and
accompanying text.

240 See 913 Study, supra note 3, at nn.251 and
254 and accompanying text (discussing that courts
have found that broker-dealers should have
disclosed these conflicts).

241 See Exchange Act rules 15¢1-1, 15¢1-5, and
15¢1-6. Similarly, rule 15¢1-6 requires written
disclosure of the broker-dealer’s interest in a
security it is offering at or before the completion of
the transaction. Self-regulatory organizations
require similar disclosures. See, e.g., FINRA Rules
2262 and 2269; and MSRB Rule G-22.

242For investment advisers, the Form ADV Part
2 brochure and the brochure supplement address
many of the conflicts an adviser may have. Items
in Part 2 of Form ADV may not address all conflicts
an adviser may have, and may not identify all
material disclosure that an adviser may be required
to provide clients. As a result, delivering a brochure
prepared under Form ADV’s requirements may not
fully satisfy an adviser’s disclosure obligations
under the Advisers Act. See Brochure Adopting
Release, supra note 157, at n.7. Broker-dealers also
must make a variety of disclosures, but the extent,
form and timing of the disclosures are different. See
913 Study, supra note 3, at 55—58. In accordance
with the Instructions to Form CRS, if a relationship
summary is posted on a firm’s website or otherwise

While we are not proposing to require
such detailed disclosures for broker-
dealers in the relationship summary,
Regulation Best Interest would require
broker-dealers to disclose, in writing, all
material conflicts of interest that are
associated with a recommendation to a
retail customer.243

We are proposing to require specific
information about conflicts of interest
related to financial incentives for
recommending or selling proprietary
products or products offered by third
parties, and from revenue sharing
arrangements. Such incentives could
include, for example, the firm earning
more money or the financial
professional receiving compensation or
other benefits, including an increase in
compensation such as a bonus, when a
retail investor invests in the product.
Disclosure of these conflicts would
highlight for retail investors that firms
and financial professionals have
financial incentives to place their own
interests first when making investment
recommendations. Including these
disclosures prominently, in one place,
at or before the start of a retail investor’s
relationship with a firm or financial
professional would facilitate retail
investors’ understanding of the
incentives that may be present
throughout the course of the
relationship. Retail investors also have
indicated they find information about
the sources and amount of
compensation from third parties useful
and relevant to making informed
financial decisions before engaging a
firm.244 In addition, a number of

provided electronically, the firm must use
hyperlinks for any document that is cross-
referenced in the relationship summary if the
document is available online. See proposed General
Instruction 1.(g) to Form CRS.

243 See supra notes 229— 230 and accompanying
text. When recommending a security, broker-dealers
generally are liable under the antifraud provisions
if they do not give “honest and complete
information” or disclose any material adverse facts
or material conflicts of interest, including any
economic self-interest. See, e.g., De Kwiatkowski v.
Bear, Stearns & Co., 306 F.3d 1293, 1302 (2d Cir.
2002); Chasins v. Smith, Barney & Co., 438 F.2d
1167, 1172 (2d Cir. 1970); In the Matter of Richmark
Capital Corp., Exchange Act Release No. 48758
(Nov. 7, 2003) (Commission opinion) (‘“Release
48758”) (“When a securities dealer recommends
stock to a customer, it is not only obligated to avoid
affirmative misstatements, but also must disclose
material adverse facts of which it is aware. That
includes disclosure of “adverse interests” such as
“economic self interest” that could have influenced
its recommendation.”) (citations omitted).

244 See 917 Financial Literacy Study, supra note
20, at xxi. (“The most useful and relevant
information that the online survey respondents
indicated that they favored to make informed
financial decisions before engaging a financial
intermediary includes information about . . .
[s]ources and amount of compensation that a
financial intermediary may receive from third

commenters responding to Chairman
Clayton’s Request for Comment
suggested disclosure that would focus
on incentives associated with the
products and services offered and how
associated persons are compensated.245

We are also proposing to require
disclosures about conflicts relating to
principal transactions. Commenters
recognized the importance of principal
trading, with appropriate safeguards,
including disclosure.246 As we explain
further below, we believe that investors
should be aware of and understand this
conflict at or before the start of the
relationship.

Specifically, we are proposing that
firms use the heading ““Conflicts of
Interest’” under which a broker-dealer,
investment adviser or dual registrant
would describe three categories of
conflicts, as applicable to the firm.247 To
emphasize the importance of conflicts,
broker-dealers would be required to
state the following language after the
heading: “We benefit from our
recommendations to you.” 248 Similarly,
investment advisers would be required
to state: “We benefit from the advisory
services we provide you.” 249 Dual
registrants would be required to state:
“We benefit from the services we
provide you.” 250 If all or a portion of a
conflict is not applicable to the firm’s
business, the firm should omit that
conflict or portion thereof.251 If a
conflict only applies to a dual
registrant’s brokerage accounts or
investment advisory accounts, the firm
would include that conflict in the
applicable column.252

First, we propose that a firm be
required to state, as applicable, that it
has a financial incentive to offer or

parties in connection with and [sic] investment
transaction . . .”).

245 See, e.g., SIFMA 2017 Letter; UBS 2017 Letter;
ICI 2017 Letter; State Farm 2017 Letter; IAA 2017
Letter; Bernardi Securities 2017 Letter; Fidelity
2017 Letter.

246 See, e.g., SIFMA 2017 Letter (recommending
that a best interest standard of conduct for broker-
dealers would not prohibit principal trading,
provided that such transactions be accompanied by
written disclosure and corresponding client
consent); Wells Fargo 2017 Letter. See also ICI 2017
Letter (recommending that a broker-dealer would be
able to engage in principal trading, subject to
appropriate limitations, disclosure, and customer
consent); Bernardi Securities 2017 Letter
(recommending that any revised standard of
conduct for broker-dealers permit principal
transactions, and suggesting that firms could
implement disclosures and policies and procedures
to protect investors from the related potential
conflicts).

247 Proposed Items 6.A. and 6.B. of Form CRS.

248 Proposed Item 6.A. of Form CRS..

249 Id'

250 [d.

251 Proposed Item 6.B. of Form CRS.

252 [d.



21444

Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

recommend to the retail investor certain
investments because: (a) They are
issued, sponsored or managed by the
firm or the firm’s affiliates, (b) third
parties compensate the firm when it
recommends or sells the investments, or
(c) both.253 The firm also would provide
examples of such types of investments,
and state if its financial professionals
receive additional compensation if the
retail investor buys these
investments.254

This conflict disclosure would
highlight that a variety of financial
incentives affects the incentives of the
firm or its financial professional to offer
or recommend certain investments to
the retail investor.255 These financial
incentives can range from cash and non-
cash compensation that a firm or
financial professional receives for
selling those investments as well as less
direct financial incentives. In particular,
investors might not be aware that the
firm or its affiliate offers proprietary
products that provide a financial
incentive to the firm to recommend
those products, that a third party
provides incentives for a firm to
recommend investments, or that the
firm’s financial professional will receive
additional compensation if the retail
investor buys certain investments. We
believe that requiring this disclosure is
consistent with indications that retail
investors find information about sources
and amount of compensation that firms
receive from third parties useful to make
informed financial decisions.256

253 Proposed Item 6.B.1. of Form CRS. We are not
prescribing the specific language that firms must
use to discuss each of these conflicts, which would
give firms some flexibility to structure their
disclosure, particularly if they offer proprietary
products and receive compensation from third
parties.

254 Proposed Items 6.B.1. of Form CRS.

255 The Commission has brought enforcement
actions against firms that the Commission alleged
to have failed to disclose fees, such as referral fees,
that financial professionals receive as a result of
recommending certain investments to retail
investors. See, e.g., In the Matter of Financial
Design Associates, Inc. and Albert Coles Jr.,
Investment Advisers Act Release No. 2654 (Sept.
25, 2007) (settled action) (respondents failed to
disclose to investment advisory clients payments
received from a company in which clients were
advised to invest); In the Matter of Energy Equities,
Inc. and David G. Snow, Investment Advisers Act
Release No. 1811 (Aug. 2, 1999) (settled action)
(respondents received finder’s fees or other
compensation from issuers, the securities of which
were recommended to clients or prospective
clients); Vernazza v. SEC, 327 F.3d 851 (9th Cir.
2003).

256 See 917 Financial Literacy Study, supra note
20, at xxi. The Commission’s enforcement actions
also have underscored how these types of
compensation and benefits from third parties for
recommending certain investments may produce
conflicts of interest that lead firms and their
financial professionals to favor those investments
over others. See, e.g., In the Matter of the Robare

Additionally, we believe that it is
important for firms to separately and
explicitly disclose if the financial
professionals benefit from these
payments because these individuals are
making the recommendations to the
retail investors and their compensation
is an incentive that could affect their
advice.

We are also proposing to require
examples of the types of investments
associated with each of these conflicts
(e.g., mutual funds and variable
annuities) because we believe it would
be helpful for investors to be aware of
the types of products for which firms
and financial professionals have these
incentives.257 We considered whether to
require a complete list of investments;
however, we believe that a long list of
the names of each of the affected
products would not necessarily benefit
investors or be helpful to them in their
review of the firm’s conflicts and could
detract from the other information in the
relationship summary.

Next, we propose that firms disclose
revenue sharing arrangements by stating
that the firm has an incentive to offer or
recommend the retail investor to invest
in certain investments because the
manager or sponsor of those
investments or another third party (such
as an intermediary) shares with the firm
revenue it earns on those
investments.258 The firm also would
provide examples of such types of
investments.259 This disclosure would
highlight another type of compensation
firms receive that affects their incentives
to offer or recommend certain
investments to the retail investor, and
like the disclosures regarding
proprietary products and third party
payments, would provide retail
investors with information about
sources of compensation the firm
receives from third parties.269 This

Group, LTD., Investment Advisers Act Release No.
3907 (Sep. 2, 2014) (Commission opinion)
(investment adviser failed to disclose compensation
it received through agreements with a registered
broker-dealer and conflicts arising from that
compensation).

257 See proposed Items 6.B.1. of Form CRS.

258 Proposed Item 6.B.2. of Form CRS.

259]d.

260 The Commission has pursued enforcement
actions against firms that the Commission alleged
to have failed to disclose revenue sharing
arrangements. See, e.g., In re Edward D. Jones & Co,
Securities Act Release No. 8520 (Dec. 22, 2004)
(broker-dealer violated antifraud provisions of
Securities Act and Exchange Act by failing to
disclose conflicts of interest arising from receipt of
revenue sharing, directed brokerage payments and
other payments from “preferred”” fund families that
were exclusively promoted by broker-dealer); In re
Morgan Stanley DW Inc., Securities Act Release No.
8339 (Nov. 17, 2003) (‘“Release 8339”) (broker-
dealer violated antifraud provisions of Securities
Act by failing to disclose special promotion of

requirement is intended to capture
arrangements pursuant to which a firm
receives payments or other benefits from
third parties for recommending certain
investments, including, for example,
conflicts related to payment for
distribution support or ongoing services
from distributors or advisers of mutual
funds, annuity products or other
products. We are proposing that firms
would be required to describe these and
other conflicts of interest even if the
compensation the firm receives is not
shared with the firm’s financial
professionals, as the compensation can
create incentives for the firm to promote
certain investments over others. These
types of distribution-related
arrangements may give broker-dealers
heightened incentives to market the
shares of particular mutual funds, or
particular classes of fund shares. Those
incentives may be reflected in a broker-
dealer’s use of “preferred lists” that
explicitly favor the distribution of
certain funds, or they may be reflected
in other ways, including incentives or
instructions that the broker-dealer
provides to its managers or its
salespersons.261

Finally, we propose that firms address
principal trading by stating that the firm
can buy investments from a retail
investor, and sell investments to a retail
investor, from its account (called
“acting as principal’’).262 Firms must
state that they can earn a profit on those
trades, and disclose that the firm has an
incentive to encourage the retail
investor to trade with it.263 If this
activity is part of the firm’s investment
advisory business, it must state that the
retail investor’s specific approval is
required on each transaction.264

While access to securities that are
traded on a principal basis, such as
certain types of municipal bonds, is
important to many investors, principal
trades by broker-dealers and investment
advisers raise potential conflicts of

funds from fund families that paid revenue sharing
and portfolio brokerage); In the Matter of KMS
Financial Services, Inc., Investment Advisers Act
Release No. 4730 (Jul. 19, 2017) (dually-registered
investment adviser and broker-dealer that failed, in
its capacity as an investment adviser, to disclose to
its advisory clients compensation it received from
a third party broker-dealer for certain investments
it selected for its advisory clients); In the Matter of
Voya Financial Advisors, Inc., Investment Advisers
Act Release No. 4661 (Mar. 8, 2017) (registered
investment adviser failed to disclose to its clients
compensation it received through an arrangement
with a third party broker-dealer and conflicts
arising from that compensation).

261 See, e.g., Release 8339, supra note 260.

262 Proposed Item 6.B.3. of Form CRS.

263 Id

264 Section 206(3) of the Advisers Act. Proposed
Item 6.B.3. of Form CRS.
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interest.265 Principal trading raises
concerns because of the risks of price
manipulation or the placing of
unwanted securities into client accounts
(i.e., “dumping”).266 Under the Advisers
Act, an adviser may not engage in a
principal trade with an advisory client
unless it discloses to the client in
writing, before completion of the
transaction, the capacity in which the
adviser is acting, and obtains the
consent of the client to the
transaction.267 Broker-dealers also are
subject to a number of requirements
when they engage in principal
transactions with customers, including
disclosure of such capacity on the trade
confirmation.268 There is no specific
requirement for broker-dealers,
however, to provide written disclosure
prior to the trade or obtain consent for
each principal transaction.269 Qur
proposal to require firms to disclose, if
applicable, that they engage in principal
transactions, and to summarize the
conflict of interest raised by principal
transactions, would not replace the
disclosure and consent requirements
under the Advisers Act or any other
requirement, such as under the
Exchange Act. Rather, our disclosure
requirement would supplement such
disclosures by alerting retail investors to
this practice and the related conflicts of
interest at the start of the relationship.

We request comment generally on the
conflicts of interest disclosures
proposed to be included in the
relationship summary, and in particular
on the following issues:

¢ Do the proposed conflicts of interest
disclosures encourage firms to provide
information that is simple, clear, and
useful to retail investors? Would the
proposed disclosures help retail

265 See 913 Study, supra note 3, at 120.

266 See id., at 118.

267 Section 206(3) of the Advisers Act. See also
Opinion of Director of Trading and Exchange
Division interpreting the reference to “the
transaction” to require separate disclosure and
consent for each transaction. Investment Advisers
Act Release No. 40 (Feb. 5, 1945) (“[T]he
requirements of written disclosure and of consent
contained in this clause must be satisfied before the
completion of each separate transaction. A blanket
disclosure and consent in a general agreement
between investment adviser and client would not
suffice.”); 913 Study, supra note 3, at n.534 and
accompanying text. An investment adviser must
provide written disclosure to a client and obtain the
client’s consent at or prior to the completion of each
transaction. 913 Study, supra note 3, at n.535 and
accompanying text. See also, e.g., Release 3929,
supra note 133; In the Matter of JSK Associates, et
al., Investment Advisers Act Release No. 3175 (Mar.
14, 2011) (settled action).

268 Ag an example of one such requirement,
broker-dealers must disclose their capacity in the
transactions (typically on the confirmation
statement). See Exchange Act rule 10b—10.

269 See 913 Study, supra note 3, at n.540 and
accompanying text.

investors to compare the conflicts of
interest associated with advisory
services and brokerage services and the
conflicts among firms? Does the
relationship summary help retail
investors understand that compensation
to firms and financial professionals
creates incentives that could impact the
advice or recommendations that they
provide? If not, should it do so and if
so, what modifications should be made
to the summary to address this concern?

e Should we require brief statements
about particular conflicts of interest, as
proposed, or should we require a more
open-ended narrative or more
prescribed wording? Would an open-
ended narrative permit firms to tailor
the disclosure and describe all of the
conflicts they believe retail investors
should know? Or would firms seek to
provide so much information about
their conflicts that the proposed page
limit (or equivalent limit in electronic
format) would not provide enough space
for all of the disclosures? How would
the required explanations of various
items contribute to the readability and
length of the relationship summary?

e Our intent in using layered
disclosure for conflicts (i.e., short
summaries of certain types of conflicts
of interest with information later in the
relationship summary on where retail
investors can find more information) is
to highlight these conflicts and
encourage retail investors to ask
questions and seek more information
about the firm’s and its financial
professionals’ conflicts of interest. Do
our proposed requirements achieve this
goal? In light of our objective of keeping
the relationship summary short, should
we instead prescribe general language
concerning the importance of
understanding conflicts, while simply
requiring cross-references to the
relevant sections of Form ADV Part 2
brochure or brochure supplement (for
investment advisers) and relevant
disclosures typically included in
account opening documents or websites
(for broker-dealers)? Should we provide
wording to encourage retail investors to
ask questions about conflicts, including
advising customers to go through all of
the firm’s and financial professional’s
conflicts with the financial
professional? Are there other
modifications or alternatives we should
consider?

e Should we instead require firms to
make the conflicts of interest disclosure
more detailed, even if it results in a
lengthier relationship summary?

o Are the proposed conflicts of
interest disclosures too limited? Are
there other types of conflicts we should
include, such as additional disclosure

currently required in the Form ADV Part
2 brochure or brochure supplement (for
investment advisers), or disclosure
typically included in account opening
documents or websites (for broker-
dealers)? Should we, for example,
require firms to describe all of their
conflicts and how they address them,
such as specific information about
incentives to favor certain clients over
others, agency cross-trades,
relationships with certain clients,
personal trading by personnel, soft
dollar practices, directed brokerage,
proxy voting practices, or acting as a
market maker for a recommended
security? Or should we require firms to
list all of their conflicts and provide
cross references to where additional
information about each conflict can be
found (i.e., cross referencing the
relevant sections of Form ADV Part 2
and analogous broker-dealer
disclosures)? Would this detract from
the brevity of the disclosure? Is there
another way to provide additional
information about conflicts to retail
investors in a way that would be
meaningful to them and would facilitate
their ability to obtain additional
information?

e Are there certain types of
investments that should be disclosed by
firms as ones that the firm “issues,
sponsors, or manages?”’ For example,
should we require firms to disclose that
any investment with a firm’s name in
the title is generally an investment that
the firm issues, sponsors, or manages? If
a firm uses a name other than its own
name to market proprietary investments,
should we require firms disclose such
other names?

¢ Should we require firms to disclose
whether they provide ancillary services
to retail investors themselves or through
their affiliates so that retail investors
better understand that the firm has
incentives to select its affiliates over
third parties?

¢ With respect to the required
disclosure regarding financial incentives
a firm has to offer or recommend
investment in certain investments
because they are offered by the firm’s
affiliates, or third parties compensate
the firm for selling their investments, or
both, would firms understand what
types of financial incentives would be
covered by this item—and what would
not be covered? Should the Commission
provide additional guidance or
instructions to clarify?

e Should we require firms to disclose
that they use third-party service
providers that offer the firms or their
financial professionals additional
compensation? For example, some
investment advisers select broker-
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dealers to execute their clients’
transactions that provide the adviser or
financial professionals with
compensation or other benefits,
including in the form of client referrals.
Should we highlight that compensation
can be in the form of advisory client
referrals?

e Firms would be required to provide
examples of investments that firms have
a financial incentive to offer. Are these
requirements clear? Should we provide
additional guidance? Should firms also
be required to identify specific account
types for which financial professionals
receive incentives? Or should firms list
all of their services or products that
create the stated conflicts (or cross-
reference to such disclosure elsewhere)?
Should additional information be
provided in this section of the
relationship summary or should it be
provided in an attachment?

e Should firms explicitly state that
other firms offer similar products that
could be less expensive for the retail
investor? Should we require firms to
disclose if the firm engages in principal
trading, as proposed, including that the
firm can earn a profit on these trades
and may have an incentive to encourage
the retail investor to trade with the firm?
Should we require investment advisers
to state the retail investor’s specific
approval on each principal transaction
is required? Are there additional
disclosures that we should require for
broker-dealers?

e Should we require firms to disclose
any additional conflicts of interest
related to the compensation of financial
professionals? For example, should
firms be required to include any specific
conflicts related to financial
professionals’ outside business
activities? Should we require firms to
include additional disclosure on
compensation that a financial
professional receives from third parties,
such as compensation that an
investment adviser representative
receives in his or her capacity as a
registered representative of an unrelated
broker-dealer?

e Should we allow firms to choose
the order they present the conflicts? For
example, should firms be permitted to
base the order on the conflicts they
believe are most relevant in their
business, or is a standardized order
preferable to increase the comparability
of the disclosures among different
firms? If a firm does not engage in any
practices that would be required to be
disclosed, should we permit or require
a firm to state that it does not have that
conflict, or should we require firms to
say nothing, as proposed? Would it be
confusing to investors if, as proposed,

the order was prescribed but some firms
omit certain conflicts because they do
not have the particular conflict? Would
such presentation lessen the ability to
compare conflicts across firms?

e Is the proposed format useful for
retail investors in understanding and
comparing conflicts of interest among
firms? Would the use of tables, charts,
graphs or other graphics or text features
be helpful in explaining all or any
particular conflict? If so, how could
firms structure that disclosure?

e Should any of the conflicts be
required to appear in the relationship
summary, but outside of the conflicts of
interest section?

7. Additional Information

We are proposing to require that firms
include information on where retail
investors can find more information
about the firm’s disciplinary events,
services, fees, and conflicts, which
facilitates the layered disclosure that the
relationship summary provides.27° This
section would be titled “Additional
Information” and firms would include
the following after the title: “We
encourage you to seek out additional
information.” First, firms would be
required to state whether or not they or
their financial professionals currently
disclose or are currently required to
disclose certain legal or disciplinary
events to the Commission, self-
regulatory organizations, state securities
regulators or other jurisdictions, as
applicable. We are including
information about a firm’s and its
financial professionals’ disciplinary
information because this information
may assist retail investors in evaluating
the integrity of a firm and its financial
professionals.271 For example, a prior
disciplinary event could reflect upon

270 See supra notes 37, 4850 and 139-141 and
accompanying text (regarding the use of layered
disclosure and alternative approaches to
presentation).

271 See Brochure Adopting Release, supra note
157, at n.81 and accompanying text. See also
Electronic Filing by Investment Advisers; Proposed
Amendments to Form ADV, Investment Advisers
Act Release No. 1862 (Apr. 5, 2000) [65 FR 20524
(Apr. 17, 2000)], at nn.148-149 and accompanying
text (2000 Brochure Proposing Release”) (“When
assessing whether an adviser will fulfill its
obligations to clients, an investor would likely give
great weight to whether the adviser has met its
fiduciary and other legal obligations in the past.”);
Self-Regulatory Organizations; Financial Industry
Regulatory Authority, Inc.; Order Approving a
Proposed Rule Change to Amend FINRA Rule 8312
(FINRA BrokerCheck Disclosure) to Expand the
Categories of Civil Judicial Disclosures Permanently
Included in BrokerCheck, Release No. 34-71196
(Dec. 27, 2013) [79 FR 417 (Jan. 3, 2014)] (“By
making certain of this information publicly
available, BrokerCheck, among other things, helps
investors make informed choices about the
individuals and firms with which they conduct
business.”).

the firm’s integrity, affect the degree of
trust and confidence a client would
place in the firm, or impose limitations
on the firm’s activities.272 Knowledge of
a firm’s and financial professional’s
disciplinary history is among the most
important items for retail investors
when deciding whether to receive
financial services from a particular firm,
according to one study.273
Approximately 67.5% of the online
survey respondents considered
information about an adviser’s
disciplinary history to be absolutely
essential, and about 20.0% deemed it
important, but not essential.274 But
despite its importance, many investors
do not review this information prior to
engaging a firm.275 A study also found
that many retail investors would check
the Investment Adviser Public
Disclosure site (“IAPD”) for
comparative information on investment
advisers, including disciplinary history,
if they were made aware of its
existence.276 We believe that requiring
firms to state the existence of

272 See Brochure Adopting Release, supra note
157, at n.85.

273 See 917 Financial Literacy Study, supra note
20, at nn.308 and 498 and accompanying text
(“When asked how important certain factors would
be to them if they were to search for comparative
information on investment advisers, the majority of
online survey respondents identified the fees
charged and the adviser’s disciplinary history as the
most important factors.”).

274 Id.

275917 Financial Literacy Study, supra note 20,
at n.770 (citing Applied Research Consulting LLC
for FINRA Investor Education Foundation,
Financial Capability in the United States: Initial
Report of Research Findings from the 2009 National
Survey (Dec. 1, 2009), available at http://
www.usfinancialcapability.org/downloads/NFCS
2009 _Natl Full Report.pdf (‘2009 National Survey
Initial Report”), which revealed that only 15% of
respondents claimed that they had checked a
financial professional’s background or credentials
with a state or federal regulator, although the
Commission notes that the study encompasses a
wide group of advisors, such as debt counselors and
tax professionals.). In addition, the FINRA 2015
Investor Survey found that only 24% of investors
were aware of Investor.gov; only 16% were aware
of BrokerCheck; only 14% were aware of the IAPD
website, and only 7% had used BrokerCheck.
FINRA, Investors in the United States 2016 (Dec.
2016), available at http://www.usfinancial
capability.org/downloads/NFCS_2015_Inv_Survey
Full Report.pdf).

276 See 917 Financial Literacy Study, supra note
20, at nn.317-319 and accompanying text ([A]bout
76.5% of the online survey respondents reported
that, in selecting their current adviser, they did not
use an SEC-sponsored website to find information
about the adviser. 73% of respondents stated that
they would check IAPD if they were made aware
of its existence. Of that subset—those who reported
not using an SEC-sponsored website—
approximately 85.2% indicated that they did not
know that such a website was available for that
purpose. Of that majority (i.e., a further subset)—
those who were unaware of such a website—
approximately 73.5% reported that they would
review information about their adviser on an SEC-
sponsored website if they knew it were available).


http://www.usfinancialcapability.org/downloads/NFCS_2015_Inv_Survey_Full_Report.pdf
http://www.usfinancialcapability.org/downloads/NFCS_2015_Inv_Survey_Full_Report.pdf
http://www.usfinancialcapability.org/downloads/NFCS_2015_Inv_Survey_Full_Report.pdf
http://www.usfinancialcapability.org/downloads/NFCS_2009_Natl_Full_Report.pdf
http://www.usfinancialcapability.org/downloads/NFCS_2009_Natl_Full_Report.pdf
http://www.usfinancialcapability.org/downloads/NFCS_2009_Natl_Full_Report.pdf
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disciplinary events, provide specific
questions for retail investors to ask, and
provide information on where retail
investors can find more information,
would cause more retail investors to
seek out this information and would
make them better informed when they
choose a firm and a financial
professional.277

Specifically, in the relationship
summary, firms would state “We have
legal and disciplinary events” if they are
required to disclose (i) disciplinary
information per Item 11 of Part 1A or
Item 9 of Part 2A of Form ADV,278 or
(ii) legal or disciplinary events per Items
11A-K of Form BD (“Uniform
Application for Broker-Dealer
Registration”) 279 except to the extent
such information is not released through
BrokerCheck pursuant to FINRA Rule
8312 or in IAPD.280 Regarding their

277 In addition, this would address an issue that
was highlighted by the Commission’s Investor
Advisory Committee, which, among other things,
encouraged the Commission to develop an
enhanced approach to the disclosure of disciplinary
events. Broker-Dealer Fiduciary Duty
Recommendations, supra note 10 (recommending a
summary disclosure document that includes,
among other disclosures, basic information about a
firm’s disciplinary record).

278 Proposed Item 7.B. of Form CRS. Generally,
investment advisers are required to disclose on
Form ADV Part 2A any legal or disciplinary event,
including pending or resolved criminal, civil and
regulatory actions, if it occurred in the previous 10
years, that is material to a client’s (or prospective
client’s) evaluation of the integrity of the adviser or
its management personnel, and include events of
the firm and its personnel. See Brochure Adopting
Release, supra note 157, at 22-27. Items 9.A., 9.B.,
and 9.C. provide a list of disciplinary events that
are presumptively material if they occurred in the
previous 10 years. However, Item 9 requires that
disciplinary events more than 10 years old be
disclosed if the event is so serious that it remains
material to a client’s or prospective client’s
evaluation of the adviser and the integrity of its
management.

279]tem 11 of Form BD requires disclosure on the
relevant Disclosure Reporting Page (“DRP”’) with
respect to: (A) felony convictions, guilty pleas, “no
contest” pleas or charges in the past ten years; (B)
investment-related misdemeanor convictions, guilty
pleas, “no contest” pleas or charges in the past ten
years; (C) certain SEC or the Commodity Futures
Trading Commission (CFTC) findings, orders or
other regulatory actions (D) other federal regulatory
agency, state regulatory agency, or foreign financial
regulatory authority findings, orders or other
regulatory actions; (E) self-regulatory organization
or commodity exchange findings or disciplinary
actions; (F) revocation or suspension of certain
authorizations; (G) current regulatory proceedings
that could result in “yes’” answers to items (C), (D)
and (E) above; (H) domestic or foreign court
investment-related injunctions, findings,
settlements or related civil proceedings; (I)
bankruptcy petitions or SIPC trustee appointment;
(J) denial, pay out or revocation of a bond; and (K)
unsatisfied judgments or liens. Some of these
disclosures are only required if the relevant action
occurred within the past ten years, while others
must be disclosed if they occurred at any time.

280 FINRA Rule 8312 governs the information
FINRA releases to the public via BrokerCheck.
FINRA established BrokerCheck in 1988 (then

financial professionals, firms would
determine whether they need to include
the statement based on legal and
disciplinary information on Form U4,281
Form U5 282 and Form U6.283 In
particular, firms would be required to
state, “We have legal and disciplinary
events” if they have financial
professionals for whom disciplinary
events are reported per Items 14 A-M
on Form U4, Items 7(a) and 7(c)—(f) on
Form U5,284 and Form U6 except to the
extent such information is not released
through BrokerCheck pursuant to
FINRA Rule 8312 or in IAPD.285

We considered requiring firms to
provide additional details about the
reported legal and disciplinary events of
the firms and their financial
professionals. For example, we could

known as the Public Disclosure Program) to provide
the public with information on the professional
background, business practices, and conduct of
FINRA member firms and their associated natural
persons. The information that FINRA releases to the
public through BrokerCheck is derived from the
CRD system, the securities industry online
registration and licensing database. Firms, their
associated natural persons and regulators report
information to the CRD system via the uniform
registration forms (Form U4 (Uniform Application
for Securities Industry Registration or Transfer),
Form U5 (Uniform Termination Notice for
Securities Industry Registration), Form U6 (Uniform
Disciplinary Action Reporting Form), Form BD
(Uniform Application for Broker-Dealer
Registration), Form BDW (Uniform Request for
Broker-Dealer Withdrawal), and Form BR
(“Uniform Branch Office Registration Form”)).
Under FINRA Rule 8312, FINRA limits the
information that is released to BrokerCheck in
certain respects. For example, pursuant to FINRA
Rule 8312(d)(2), FINRA shall not release
“information reported on Registration Forms
relating to regulatory investigations or proceedings
if the reported regulatory investigation or
proceeding was vacated or withdrawn by the
instituting authority.” We believe it is appropriate
to limit disclosure in the relationship summary to
disciplinary information or history that would be
released to BrokerCheck.

281 Form U4 (Uniform Application for Securities
Industry Registration or Transfer) requires
disclosure of registered representatives’ criminal,
regulatory, and civil actions similar to those
reported on Form BD as well as certain customer-
initiated complaints, arbitration, and civil litigation
cases. See generally Form U4.

282 Form U5 (Uniform Termination Notice for
Securities Industry Registration) requires
information about representatives’ termination from
their employers. See Form U5.

283 Form U6 (Uniform Disciplinary Action
Reporting Form) is used by SROs, regulators, and
jurisdictions to report disciplinary actions against
broker-dealers and associated persons. This form is
also used by FINRA to report final arbitration
awards against broker-dealers and associated
persons. See Form U6.

284 The disclosure would be triggered by
reportable information on Items 7(a) and 7(c)
through (f). Item 7(b) (Internal Review Disclosure)
is not released to BrokerCheck by FINRA, pursuant
to FINRA Rule 8312(d)(3). As noted above (see
supra note 280), we believe it is appropriate to limit
disclosure in the relationship summary to
disciplinary information or history that would be
released to BrokerCheck.

285 Proposed Item 7.B.3. of Form CRS.

have proposed to require firms to
include details about the type and
number of the reported events. Broker-
dealers and investment advisers do not
report all of the same types of
disciplinary events. We also considered
whether to require firms to only discuss
the types of disciplinary events that
both broker-dealers and investment
advisers report, require investment
advisers to disclose complaints and
other disciplinary events that only
broker-dealers report, or create separate
requirements to require firms to disclose
certain types of events in the
relationship summary without reference
to information in other disclosures.

We are not proposing to take any of
these approaches because this is
summary disclosure rather than a
comprehensive discussion of a firm’s
legal and disciplinary history. We
believe that for many firms, requiring
additional information would include
too much detail for short summary
disclosure, and updating these details in
the relationship summary on an ongoing
basis would add significant costs
without compensating benefit. The
information already is required to be
disclosed elsewhere, and the
relationship summary as proposed
would direct retail investors to those
resources. We believe that requiring an
affirmative statement that the firm and
its financial professionals have
reportable legal or disciplinary events, if
applicable, will flag this important issue
for retail investors and help them to
determine whether they want additional
information in other disclosures. By
proposing to base the new disclosure on
information that is already reported
elsewhere and also to include details
about where to find more information,
we would give retail investors the tools
to learn more.286 Furthermore, as
discussed below, the statement
encouraging retail investors to visit
Investor.gov for more information
would help retail investors to more
easily learn additional details from the
firms themselves and from their existing
disclosures.287

Next, all firms would be required to
include the following wording to
highlight where retail investors can find
more information about the disciplinary
history of the firm and its financial
professionals, whether or not the firm is
required to state the existence of legal or
disciplinary events in the relationship
summary: ‘“Visit Investor.gov for a free
and simple search tool to research our

286 Proposed Item 7.D. of Form CRS.

287 Id.
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firm and our financial
professionals.” 288

Retail investors would further benefit
from understanding how to report
problems and complaints to the firm
and regulators. Accordingly, we propose
to require that firms include the
following wording next in this section:

“To report a problem to the SEC, visit
Investor.gov or call the SEC’s toll-free
investor assistance line at (800) 732—
0330. [To report a problem to FINRA,
[ 1.1 If you have a problem with your
investments, account or financial
professional, contact us in writing at
[insert your primary business
address].289
Broker-dealers and dual registrants also
would include the bracketed language
regarding how to report a problem to
FINRA. Firms would be required to
review and update (if needed) the
current telephone numbers for the SEC
and FINRA at least annually.290

Firms would be required to state
where the retail investor can find
additional information about their
brokerage and investment advisory
services, as applicable. Broker-dealers
would be required to direct retail
investors to additional information
about their brokers and services on
BrokerCheck (https://
brokercheck.finra.org), their firm
websites (including a link to the portion
of the website that provides up-to-date
information for retail investors), and the
retail investor’s account agreement.291
Broker-dealers that do not have public
websites would be required to state
where retail investors can find up-to-
date information.292

Investment advisers likewise would
be required to direct retail investors to
additional information in the firm’s
Form ADV Part 2 brochure and any
brochure supplement provided by a
financial professional to the retail
investor.293 If an adviser has a public
website and maintains a current version
of its firm brochure on the website, the
firm would be required to provide the
website address.294 If an adviser does
not have a public website or does not
maintain its current brochure on its
public website, then the adviser would
provide the IAPD website address
(https://adviserinfo.sec.gov).295

288 Proposed Item 7.C. of Form CRS.

289 Proposed Item 7.D. of Form CRS.

290 Id.

291 Proposed Item 7.E.1. of Form CRS.

292]d.

293 Proposed Item 7.E.2. of Form CRS.

294]d.

295 [d. SEC- and state-registered investment
advisers are required to file their brochures and
brochure amendments through the IARD system.
See rules 203—1 and 204-1 of the Advisers Act and

Unlike investment advisers, which
deliver brochures and brochure
supplements to clients, broker-dealers
are not currently required to deliver to
their retail investors written disclosures
covering their services, fees, conflicts,
and disciplinary history in one place.296
However, under Regulation Best
Interest, broker-dealers would be
required to disclose, in writing, the
material facts relating to the scope and
terms of the relationship with the retail
customer including all material conflicts
of interest that are associated with the
recommendation.297 We understand
that, under current practice, broker-
dealers typically provide information
about some or all of the categories of
disclosure included in this relationship
summary on their firm websites and in
their account opening agreements. We
recognize that the different disclosure
requirements for investment advisers
and broker-dealers may result in retail
investors having access to more
information about investment advisers
on a particular topic as compared to
information about broker-dealers and
vice versa. We request comment on
whether we should take additional steps
to ensure that retail investors have
access to a similar amount of additional
information about each of the topics
covered by the relationship summary,
such as by requiring firms to include
appendices or hyperlinks with specific
information.

We request comment generally on the
disclosure about where to find
additional information, and in
particular on the following issues:

e Do commenters agree that it is
important for retail investors to know of
a firm and its financial professionals’
legal and disciplinary events before
entering into an agreement with a firm?
Why or why not?

e Is including the disciplinary history
disclosure in the additional information
section sufficient to draw a retail
investors’ attention or encourage retail
investors to ask follow-up questions on
this topic?

e Would the proposed format with
prescribed wording effectively

similar state rules. Members of the public can view
an adviser’s most recent Form ADV online at the
IAPD website: www.adviserinfo.sec.gov.

296 Broker-dealers are required under certain
circumstances, such as when effecting certain types
of transactions, to disclose certain conflicts of
interest to their customers in writing, in some cases
at or before the time of the completion of the
transaction. See, e.g., supra notes 228 and 241 and
accompanying text. See also 913 Study, supra note
3, at nn.256-259 and accompanying text; supra
notes 230 and 243-243 and accompanying text
(describing broker-dealer obligations under
proposed Regulation Best Interest).

297 See Regulation Best Interest Proposal, supra
note 24, at section IL.D.1.

communicate information about
disciplinary events to retail investors?
Or should we use a table with yes/no
check boxes or another graphical format
to describe this information, or should
we permit a firm to state in its own
words whether it has reported any
events? What approach would permit
easier comparison by retail investors
across firms, including dual registrants?

e Would more detail about these
events be more beneficial and easily
understandable for retail investors? For
example, should firms be required to
provide background about the types of
events that would trigger the disclosure
(such as criminal, civil, and regulatory
actions and, for broker-dealers and
financial professionals, customer
complaints, arbitrations and
bankruptcies)? Should we require
separate disclosures for firms and their
financial professionals? Should we
consider requiring a more specific list of
the types of disciplinary events that
firms and financial professionals report
and require firms to state whether there
are reported disclosures for each type?
For example, should firms be required
to state they have reported disclosures
for criminal actions, civil actions and
administrative proceedings, and for
broker-dealers specifically, arbitrations
and complaints? Should we instead
require firms to disclose the total
number of the legal and disciplinary
events that are reported on Form BD,
Form ADV, and/or Forms U4, U5, and
U6, as applicable? Or should we require
firms to report the total number of all
reported criminal actions, civil actions,
administrative proceedings, arbitrations,
and complaints for them and their
financial professionals, as applicable?
Would this information be confusing for
retail investors without more
information about each reported event?
If we do require this information,
should we require firms to disclose the
percentage of a firm’s total financial
professionals that have reported
disciplinary events? As part of this
approach, should we require a firm to
disclose its total number of financial
professionals to provide additional
context for the percentage?

¢ Should we require firms to include
specific wording directing retail
investors to ask them questions about
these events and to review more
detailed disclosures by searching
Investor.gov?

e Should firms be required or
permitted to state that they do not
currently have reportable legal and/or
disciplinary events, if that is the case?
Should we require firms to distinguish
whether they or their financial
professionals have reportable


https://brokercheck.finra.org
https://brokercheck.finra.org
https://adviserinfo.sec.gov
http://www.adviserinfo.sec.gov
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disciplinary events, for example by
stating “Our firm has legal and
disciplinary events” or “We have
financial professionals who have legal
and disciplinary events”?

e Do commenters agree with
requiring disclosure if firms or financial
professionals have reported legal and/or
disciplinary events on Form BD, Forms
U4, U5 or U6, and Form ADV, as
applicable? Do commenters agree with
the specific items on those forms that
we have identified as triggering
reportable events? Should we only
require disclosure of the types of legal
events that both broker-dealers and
investment advisers report? For
example, should we require all firms to
disclose financial information, which
broker-dealers are required to report
pursuant to Items 11 (I, J, and K) on
Form BD but investment advisers do not
report? Or, in the alternative, should we
exclude financial disclosures from a
broker-dealer’s reportable legal or
disciplinary events? Do commenters
agree that the legal or disciplinary
events triggering disclosure on the
relationship summary should be the
same for financial professionals working
for broker-dealers as for investment
advisers? If not, why not?

e Do commenters agree that, for
broker-dealers and financial
professionals of broker-dealers and
investment advisers, we should exclude
information that is not released to
BrokerCheck or IAPD pursuant to
FINRA Rule 83127 BrokerCheck and
IAPD include additional information,
including summary information about
certain arbitration awards against a
financial professional, or against a firm
in BrokerCheck, involving a securities
or commodities dispute with a public
customer. Although broker-dealers are
not required to report arbitrations on
Form BD, should we include
arbitrations as reportable events in light
of the BrokerCheck disclosures? If so,
how would commenters suggest
articulating the required disclosure?

e Pursuant to FINRA Rule 4530,
broker-dealers are required to disclose
certain information to FINRA that is not
reported on Form BD (e.g., customer
complaints and arbitrations). Should we
include disclosures made to FINRA
pursuant to FINRA Rule 4530 as
reportable events? If so, should we
require disclosure of similar events by
investment advisers? Why or why not?

e Do commenters believe that stating
whether a firm has legal and
disciplinary events and then providing
hyperlinks on where to find additional
information is the correct approach?
Should we explicitly require deep links?
Why or why not? Do commenters

believe that retail investors will check
Investor.gov? Should we require firms to
cross reference other sources of
disciplinary information, including
providing direct links to the IAPD or
BrokerCheck? Why or why not?

o Rather than asking firms to identify
whether they have legal and
disciplinary events, should the
relationship summary note that retail
investors may want to consider this
information and then encourage retail
investors to ask their financial
professional for more details and
include cross references to where
further information can be found? Why
or why not? With respect to robo-
advisers or broker-dealers providing
online services, will a financial
professional be available to answer
these types of questions? 298

e Should we adopt a definition of
“financial professional” for purposes of
this disclosure? If so, how would
commenters suggest formulating the
definition?

e Our intent in using layered
disclosure, with short summaries of
selected disclosures and information on
where retail investors can find more
information, is to encourage retail
investors to ask questions and seek more
information about the firm’s and their
financial professionals’ services, fees,
conflicts of interest and disciplinary
events. Does the proposed relationship
summary, in general, and this additional
information section, in particular,
achieve this goal? Are there
modifications or alternatives we should
consider to achieve this goal?

e In addition or as an alternative to
the proposed cross references to an
investment adviser’s Form ADV
brochure and brochure supplement(s)
and account agreement, and to a broker-
dealer’s public website, account
agreement and BrokerCheck, should the
relationship summary direct retail
investors to other sources of
information? Should we require firms to
include public website addresses and
hyperlinks to the sources of additional
information, if available? Do firms’
websites typically include additional
information about topics included in the
relationship summary? Given that not
all firms have a public website or
maintain current information on a
public website (e.g., its current brochure
or other current information), are there
other places to which firms should

298 Robo-advisers should also keep in mind the
considerations set forth in the robo-adviser
guidance update specifically as it relates to the
substance and presentation of disclosures. See
Robo-Advisers, IM Guidance Update No. 2017-02
(Feb. 23, 2017), available at https://www.sec.gov/
investment/im-guidance-2017-02.pdf.

direct retail investors to look for up-to-
date information? Should we require
firms that do not already maintain a
public website to establish one for
purposes of making the relationship
summary publicly available?

8. Key Questions

We are proposing to require that firms
include questions for retail investors to
ask their financial professionals in the
relationship summary. By requiring
these questions, we intend to encourage
retail investors to have conversations
with their financial professionals about
how the firm’s services, fees, conflicts
and disciplinary events affect them. We
encourage financial professionals to
engage in balanced and meaningful
conversations with their retail investors
to facilitate investors making informed
decisions, using these key questions as
a guide. Firms should use formatting to
make the questions more noticeable and
prominent (for example, by using a
larger font, a text box, different font, or
lines to offset the questions from the
other sections).299 Firms would be
required to include ten questions, as
applicable to their particular business,
under the heading “Key Questions to
Ask” after stating the following: “Ask
our financial professionals these key
questions about our investment services
and accounts.” The required questions
would be:

1. Given my financial situation, why
should I choose an advisory account?
Why should I choose a brokerage
account?

2. Do the math for me. How much
would I pay per year for an advisory
account? How much for a typical
brokerage account? What would make
those fees more or less? What services
will I receive for those fees?

3. What additional costs should I
expect in connection with my account?

4. Tell me how you and your firm
make money in connection with my
account. Do you or your firm receive
any payments from anyone besides me
in connection with my investments?

5. What are the most common
conflicts of interest in your advisory and
brokerage accounts? Explain how you
will address those conflicts when
providing services to my account.

6. How will you choose investments
to recommend for my account?

7. How often will you monitor my
account’s performance and offer
investment advice?

8. Do you or your firm have a
disciplinary history? For what type of
conduct?

299 Proposed Item 8 of Form CRS.
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9. What is your relevant experience,
including your licenses, education, and
other qualifications? Please explain
what the abbreviations in your licenses
are and what they mean.

10. Who is the primary contact person
for my account, and is he or she a
representative of an investment adviser
or a broker-dealer? What can you tell me
about his or her legal obligations to me?
If T have concerns about how this person
is treating me, who can I talk to? 300

We are proposing to allow firms to
modify or omit portions of these
questions, as applicable to their
business.301 We are also proposing to
require a standalone broker-dealer and a
standalone investment adviser, to
modify the questions to reflect the type
of account they offer to retail investors
(e.g., advisory or brokerage account).302
In addition, we are proposing that firms
could include any other frequently
asked questions they receive following
these questions. Firms would not,
however, be permitted to exceed
fourteen questions in total in order to
limit the length of the relationship
summary.303

We recognize that advisers providing
computer-generated, automated advice,
often referred to as ‘“‘robo-advisers,” and
online-only broker-dealers may employ
business models that offer varying levels
of interaction or no interaction with a
financial professional. We are proposing
to require advisers providing automated
advice or broker-dealers providing
online-only services without a
particular individual with whom a retail
investor can discuss these questions to
include a section or page on their
website that answers each of the above
questions, and provide a hyperlink in
the relationship summary to that section
or page.30¢ If the firm provides
automated advice, but makes a financial
professional available to discuss the
existing account with a retail investor,
that firm generally should also make the
financial professional available to
discuss these questions with the retail
investor.

We believe that many of these
questions would help retail investors to
elicit more detail concerning the items
discussed in the relationship summary.
For example, the questions asking why
an investor should choose an advisory
or brokerage account and how much the
investor can expect to pay are intended
to help the retail investor receive
information about services and fees that

300 Proposed Item 8 of Form CRS.
301]d.
302 d.
303 d.
304 Id.

are tailored to that particular investor’s
circumstances. We believe that the
financial professional generally would
have access to the information needed
to provide this information to a
particular retail investor during the
account opening process.3°5 Questions
about how the financial professional
and the firm make money and about
conflicts of interest would assist
investors in understanding the extent to
which compensation creates incentives
for a financial professional to take his or
her own interests into account in
providing services. Similarly, the last
question in the list of questions, which
asks about a retail investor’s primary
contact at the firm and that financial
professional’s legal obligations, is
intended to elicit a conversation about
the different legal obligations of firms
and financial professionals acting in an
investment advisory capacity and in a
brokerage capacity. Other items allow
the investor to learn more specific
information about the firms and
financial professional, such as
additional conflicts the firms or its
financial professionals might have or
disciplinary history.

The proposed questions cover all of
the sections in the relationship
summary. They also include one
additional topic about the financial
professional’s relevant experience,
including licenses and other
qualifications. In our experience, the
relevant experience, including licenses,
education, and other qualifications for a
particular financial professional are
important to retail investors.306
However, if we required firms to
disclose the educational and
professional certifications of each
financial professional, firms would have
to attach a separate disclosure for each
particular financial professional (similar
to the Form ADV brochure supplement
or the information about financial
professionals provided on BrokerCheck
and IAPD) or would have to include
lengthy disclosure with information
about all of their financial professionals.
We believe this would be more
burdensome than prompting retail

305 See supra Section I1.B.4, “Summary of Fees
and Costs.”

306 See 917 Financial Literacy Study, supra note
20, at 24 (“Some examples of information that
commenters indicated should be included in a
summary disclosure document for an investment
product or service include descriptions of . . . any
eligibility requirements.”); Brochure Adopting
Release, supra note 157, at nn.213-216 and
accompanying text (discussing commenters that
supported the brochure supplement, which
contains information about the educational
background, business experience, and disciplinary
history (if any) of the supervised persons who
provide advisory services to the client).

investors to ask their financial
professionals these questions to
encourage a conversation about these
topics, if such a conversation is
important to that investor. We
understand that including “Key
Questions to Ask” would result in some
firms creating policies and procedures,
including supervision and compliance
reviews, relating to how their financial
professionals respond to the questions.

We request comment generally on the
questions proposed to be included in
the relationship summary, and in
particular on the following issues:

e Would our proposed questions
encourage discussions between retail
investors and their financial
professionals? Would they help retail
investors become informed about how a
firm’s services, fees, conflicts, and
disciplinary events affect them? Would
they help investors to compare
investment advisers and broker-dealers?

e Would financial professionals be
able to answer these “Key Questions to
Ask”? Do they have access to
personalized information about the
retail investor and the retail investor’s
account to be able to, for example, put
together personalized fee information
and estimates during the account
opening process? To the extent
responses would require information
about the particular retail investor,
would firms need to change the account
opening process in order to obtain that
information and provide responses?

¢ Should we require or permit firms
to include these questions throughout
the relationship summary rather than, or
in addition to, including the questions
in the “Key Questions to Ask”? In our
proposal, for example, the fees and costs
section of the relationship summary
directs retail investors to ask their
financial professionals for personalized
fee information. Are there other
disclosures in the relationship summary
for which we should require or permit
firms to also include a question to ask
as part of the disclosure? If so, which
disclosures? Could firms use technology
such as pop-ups or hovers, or internal
links, to connect the relevant question(s)
in the key questions to ask to the
disclosure in the relationship summary?

e Would firms create policies and
procedures, including supervision and
compliance reviews, relating to how
their financial professionals respond to
these questions? Would implementing
and maintaining such processes be
burdensome or costly for firms? Why or
why not? Do investment advisers and
broker-dealers currently have systems in
place to answer these questions,
particularly the request to ““do the math
for me”” and provide not only fee
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information related to the relationship
and certain externalized fees, but also
information about fees that are implicit
to a given product?

¢ Do firms anticipate that they would
implement recordkeeping policies and
procedures to address communications
between financial professionals and
retail investors about the “Key
Questions to Ask”’? What kind of
recordkeeping policies and procedures
would firms anticipate implementing in
order to address such communications?
Should we require financial
professionals to highlight these key
questions when they deliver a
relationship summary to a retail
investor? How could the questions be
highlighted when the relationship
summary is delivered electronically?

e Should we require financial
professionals to initiate a conversation
about these key questions if the retail
investor does not raise these questions?

e Should we, as proposed, permit
firms to omit any of the proposed
questions that are not applicable to their
business, and permit firms to add
additional questions for retail investors
to ask about the disclosures in their
relationship summaries? For example,
should robo-advisers and online broker-
dealers be allowed to omit the questions
concerning the financial professional’s
relevant experience and whether the
investor’s primary contact is an
investment adviser or broker-dealer?
Should we add questions specific to
investment advisers offering automated
advice, such as how the robo-adviser’s
models are designed, including the
underlying assumptions?

¢ Should we include any additional
questions in our proposed list of
questions, or remove any proposed
questions? If so, what additional
questions should we add, and which
questions should we remove, and why?
For example, instead of including a
question about a financial professional’s
licenses and other qualifications in this
section, should we instead require firms
to discuss information about licensing
and other qualifications in the
relationship summary, including
educational background, designations
held, and examinations passed? Should
we add a question comparing services
offered with financial planning and
wrap fee programs?

¢ Do commenters agree that including
a question about a financial
professional’s licenses and other
qualifications would provide useful
information to retail investors, given the
expansive list of professional
designations? Should we instead permit
or require financial professionals to
include a list of certain licenses or other

qualifications in a separate disclosure
and, if so, which designations should be
included?

e We are proposing to permit firms to
include up to fourteen questions. Do
commenters agree with this approach?
Should we allow firms to include more
or fewer questions?

o We are proposing to require that
robo-advisers and online-only brokers
include a section or page on their
websites that answers each of these
proposed questions, and include a
hyperlink in the relationship summary
to where the answers are posted. How
will these advisers and broker-dealers
be able to answer the fact specific
questions in a generalized format on the
website? Are there alternative ways in
which such advisers or broker-dealers
should be required to provide answers
to these proposed questions? For
example, should robo-advisers use a
chat or other message function, or
answer questions by email? Would this
work for robo-advisers that offer
recommendations to retail investors
without providing them any way to
reach a financial professional at the
firm? Should we require all advisers to
include the responses to these questions
on their websites, including robo-
advisers that make available financial
professionals to answer retail investors’
questions?

e Should we require the order of the
questions to be fixed? Does the
proposed order advance our goal? What
changes, if any, should be made to the
proposed order? Should there be sub-
categories of questions?

C. Delivery, Updating, and Filing
Requirements

Our proposal would require registered
investment advisers, registered broker-
dealers that serve retail customers and
dual registrants to deliver a relationship
summary.307 Delivery of the
relationship summary would not
necessarily relieve the firm of any other
disclosure obligations it has to its retail
investors or prospective retail investors
under any federal or state laws or
regulations.

The relationship summary
requirement would be in addition to,
and not in lieu of, current disclosure
and reporting requirements or other
obligations for broker-dealers and
investment advisers.398 Broker-dealers

307 See Advisers Act proposed rule 204-5 and
Exchange Act proposed rule 17a-14.

308 For example, the relationship summary would
not necessarily satisfy the disclosure requirements
under proposed Regulation Best Interest. Regulation
Best Interest would require broker-dealers to
disclose in writing, before or at the time of a
recommendation, the material facts related to the

are liable under the antifraud provisions
of the federal securities laws for failure
to disclose material information to their
customers when they have a duty to
make such disclosure.39° When
recommending a security, broker-
dealers may be liable under the
antifraud provisions if they do not give
“honest and complete information” or
disclose any material adverse facts or
material conflicts of interest, including
any economic self-interest.31© Among
other specific disclosure obligations,
broker-dealers are required to disclose
certain potential conflicts to their
customers under certain circumstances,
such as disclosing at or before the time
of the completion of the transaction
whether the broker-dealer is acting as
agent or principal, and its compensation
and any third-party remuneration it has
received or will receive.311 Broker-
dealers typically provide information
about their services, fees, and conflicts
on their websites and in their account
opening agreements. Disciplinary
history on broker-dealers, details on the
background, qualifications, and
disciplinary history of financial
professionals associated with broker-
dealers, and customer complaints and
arbitrations against them, are available
on FINRA’s BrokerCheck website.312
Investment advisers deliver to clients
a “brochure” (and/or a “wrap fee
program brochure,” as applicable) and
“brochure supplement” required by
Form ADV Part 2.313 The brochure is a
plain language, narrative document that
addresses, among other things, an
investment adviser’s advisory business,

scope and terms of the relationship with the retail
customer, including all material conflicts of interest
that are associated with the recommendation.
Regulation Best Interest Proposal, supra note 24, at
section IL.D.1 (noting that the relationship summary
would reflect initial layers of disclosure, and the
disclosure obligation of proposed Regulation Best
Interest would reflect more specific and additional,
detailed layers of disclosure).

309 See Basic v. Levinson, 485 U.S. 224, 239 n.17
(1988) (“Silence, absent a duty to disclose, is not
misleading under Rule 10b-5."); Chiarella v. U.S.,
445 U.S. 222, 228 (1980) (explaining that a failure
to disclose material information is only fraudulent
if there is a duty to make such disclosure arising
out of “a fiduciary or other similar relation of trust
and confidence”); SEC v. Monarch Funding Corp.,
192 F.3d 295, 308 (2d Cir. 1999) (explaining that
defendant is liable under section 10(b) and rule
10b-5 for material omissions ‘““as to which he had
a duty to speak”).

310 See, e.g., De Kwiatkowski v. Bear, Stearns &
Co., 306 F.3d at 1302; Chasins v. Smith, Barney &
Co., 438 F.2d at 1172.

31117 CFR 240.10b-10(a)(2).

312 See https://brokercheck.finra.org.

313 See Advisers Act rule 204-3; Instructions 1
and 2 of Instructions for Part 2A of Form ADV;
Instructions 2 and 3 of Instructions for Part 2B of
Form ADV. An investment adviser that sponsors a
wrap fee program is generally required to complete
a wrap fee program brochure. See Appendix 1 to
Form ADV Part 2A.
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conflicts of interest with its clients, fees,
and disciplinary history.314 The
brochure supplement contains
information about the advisory
personnel providing clients with
investment advice.315 The wrap fee
program brochure provides prospective
wrap fee program clients with important
information regarding the cost of the
programs and the services provided.
The current Form ADV Parts 1 and 2A
are filed by investment advisers, and
details about the background
qualifications, registrations and
disciplinary history of financial
professionals supervised by the
investment adviser, are available on
IAPD.316

The current disclosure requirements
and obligations result in varying degrees
and kinds of information to investors,
but we believe that all retail investors
would benefit from a short summary
that focuses on certain key aspects of
the firm and its services. By requiring
both investment advisers and broker-
dealers to deliver a relationship
summary that discusses both types of
services and their differences, the
relationship summary would help all
retail investors, whether they are
considering an investment adviser or a
broker-dealer. A relationship summary
would help retail investors to
understand key aspects of a particular
firm, to compare different types of
accounts, and to compare that firm with
other firms. While the information
required by the relationship summary is
generally already provided in greater
detail for investment advisers by Form
ADV Part 2, the relationship summary
would provide in one place, for the first
time, summary information about the
services, fees, conflicts, and disciplinary
history for broker-dealers.

1. Filing Requirements

As proposed, firms would be required
to file their relationship summary with
the Commission, and the relationship
summary will be available on the
Commission’s public disclosure
website. The essential purpose of the

314 Much of the disclosure in Part 2A addresses
an investment adviser’s conflicts of interest with its
clients, and is disclosure that the adviser, as a
fiduciary, must make to clients in some manner
regardless of the form requirements. See Brochure
Adopting Release, supra note 157, at 9.

315 Form ADV Part 2B includes information about
certain advisory personnel on whom clients may
rely for investment advice, including their
educational background, disciplinary history, and
the adviser’s supervision of the advisory activities
of its personnel. Investment advisers are not
required to file with the Commission the brochure
supplements required by Form ADV Part 2B.
Advisers Act rules 203—1(a), 204—1(b).

316 JAPD is available at https://
www.adviserinfo.sec.gov.

relationship summary is to provide
information to retail investors to help
them decide whether to engage a
particular firm or financial professional
and open an investment advisory or
brokerage account. If a firm does not
have retail investor clients or customers
and is not required to deliver a
relationship summary to any clients or
customers, the firm would not be
required to prepare or file a relationship
summary.317 Broker-dealers would file
their relationship summaries
electronically in a text-searchable
format with the Commission on EDGAR.
Investment advisers would file their
relationship summaries electronically in
a text-searchable format through IARD
in the same manner as they currently
file Form ADV Parts 1A and 2A. Dual
registrants would file on both EDGAR
and IARD. All previously filed versions
of relationship summaries filed via
EDGAR will remain available to the
public. Although previously filed
versions of an adviser’s relationship
summary would remain stored as
Commission records in IARD, only the
most recent version of an adviser’s
relationship summary will be available
through the Commission’s public
disclosure website.

We considered proposing other
electronic filing platforms, either
maintained by the Commission or by a
third-party contractor. We are proposing
IARD and EDGAR because they are
familiar filing systems for investment
advisers and broker-dealers. Investment
advisers registered with the Commission
file Form ADV on IARD.318 Many
broker-dealers submit documents to the
Commission on EDGAR and all broker-
dealers have an EDGAR CIK number.319
As mentioned above, a dual registrant
would be required to file the
relationship summary on EDGAR and
IARD. The information for dual
registrants would be accessible through
IARD or EDGAR, which are both
available through the Commission’s
website www.Investor.gov. Exact
processes for firms to follow in filing
under each system is specified on the

317 See proposed amended Advisers Act rule 203—
1 note to paragraph (a)(1); proposed Exchange Act
rule 17a-14(a), (b). See infra Section II.C.2 for a
discussion of the delivery requirements.

318 Investment advisers may instead file a paper
copy of the Form ADV with the Commission if they
apply for a hardship exemption by filing Form
ADV-H.

319 During fiscal year 2017, approximately 1,100
broker-dealers submitted documents to the
Commission using EDGAR. Broker-dealers can file
their annual reports on EDGAR and broker-dealers
that also conduct another business activity (e.g.,
broker-dealers that are also municipal advisers or
large traders) use EDGAR for other required filings.

IARD system website and in the EDGAR
filer manual, respectively.

There are several reasons we propose
having the relationship summaries filed
with the Commission. First, every
relationship summary would be easily
accessible through the Commission’s
website. The public would benefit by
being able to use a central location to
find any firm’s relationship summary.
Easy access to various relationship
summaries through one source may
facilitate simpler comparison across
firms. Second, some firms may not
maintain a website, and therefore their
relationship summaries would not
otherwise be accessible to the public.
Although we are proposing that firms
without a website include a toll-free
telephone number in their relationship
summaries that retail investors can call
to obtain up-to-date information,320
requiring filing with the Commission
will allow the public to access any
firm’s relationship summary. Lastly, by
having firms file the relationship
summaries with the Commission, the
Commission can more easily monitor
the filings for compliance with Form
CRS.

2. Delivery Requirements

We propose to require that a firm
deliver the relationship summary to
each retail investor, in the case of an
investment adviser, before or at the time
the firm enters into an investment
advisory agreement or, in the case of a
broker-dealer, before or at the time the
retail investor first engages the firm’s
services.321 A dual registrant should
deliver the relationship summary at the
earlier of entering into an investment
advisory agreement with the retail
investor or the retail investor engaging
the firm’s services.322 We encourage
delivery of the relationship summary far
enough in advance of a final decision to
engage the firm to allow for meaningful
discussion between the financial
professional and retail investor,
including by using the Key Questions,
and for the retail investor to understand
the information and weigh the available
options. The delivery requirement

320 Proposed General Instruction 8.(a) to Form
CRS.

321 Advisers Act proposed rule 204-5(b)(1) and
Exchange Act proposed rule 17a-14(c)(1); proposed
General Instruction 5.(b) to Form CRS.

322 Advisers Act proposed rule 204-5(b)(1)
(investment advisers or their supervised persons
must deliver to each retail investor a current Form
CRS before or at the time the investment adviser
enters into an investment advisory contract with the
retail investors) and Exchange Act proposed rule
17a—14(c)(1) (broker-dealers must deliver to each
retail investor a current Form CRS before or at the
time the retail investor first engages the broker-
dealer’s services). See also proposed General
Instruction 5.(b) to Form CRS.
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applies to investment advisers even if
the investment advisory agreement is
oral, and to broker-dealers even if a
transaction is executed outside of an
account or without an account opening
agreement, as further discussed below.
In the case of paper delivery, if firms do
not deliver the relationship summary as
the sole document, firms should ensure
that it is the first among any documents
that are delivered at that time.323 A firm
would be permitted to deliver the
relationship summary (including
updates) electronically, consistent with
the Commission’s guidance regarding
electronic delivery.32¢ We are also
proposing a requirement for firms that
maintain a public website to post their
relationship summaries on their
websites in a way that is easy for retail
investors to find.325 Firms that do not
maintain a website would be required to
include in their relationship summaries
a toll-free number for investors to call to
obtain documents.326

The timing of the initial delivery of
the relationship summary for
investment advisers generally tracks
that of Form ADV Part 2A.327 The
requirement for broker-dealers is
intended to capture the earliest point in
time at which a retail investor engages
the services of a broker-dealer,
including instances when a customer
opens an account with the broker-
dealer, or effects a transaction through
the broker-dealer in the absence of an
account, for example, by purchasing a
mutual fund through the broker-dealer
via “‘check and application.” 328 We

323 Proposed General Instruction 8.(c) to Form
CRS.

324 See Use of Electronic Media by Broker-
Dealers, Transfer Agents, and Investment Advisers
for Delivery of Information; Additional Examples
Under the Securities Act of 1933, Securities
Exchange Act of 1934, and Investment Company
Act of 1940, Exchange Act Release No. 37182 (May
9, 1996) [61 FR 24644 (May 15, 1996)] (96
Guidance”). See also Use of Electronic Media,
Exchange Act Release No. 42728 (Apr. 28, 2000) [65
FR 25843 (May 4, 2000)] (‘2000 Guidance”); and
Use of Electronic Media for Delivery Purposes,
Exchange Act Release No. 36345 (Oct. 6, 1995) [60
FR 53458 (Oct. 13, 1995)] (‘95 Guidance”).

325 Advisers Act proposed rule 204-5(b)(3) and
Exchange Act proposed rule 17a-14(c)(3); proposed
General Instruction 8.(a) to Form CRS.

326 Proposed General Instruction 8.(a) to Form
CRS.

327 See Instruction 1 of General Instructions for
Part 2A of Form ADV.

328 The obligation for a broker-dealer to deliver a
relationship summary is broader than the proposed
application of Regulation Best Interest, which
would apply when a broker-dealer provides a
recommendation. See supra note 29. Broker-dealers
and investment advisers that offer online services
would be required to provide the relationship
summary to retail investors even if the only services
provided to the customer or client is to offer a
choice of investment options from an online menu
of products, i.e., even if the broker-dealer does not
provide a recommendation, provided that the retail

believe that providing the retail investor
the relationship summary at this first
juncture would better assist the retail
investor in making a determination
whether to open an account with a
broker-dealer. The rule does not require
delivery to a retail investor to whom a
broker-dealer makes a recommendation,
if that retail investor does not open or
have an account with the broker-dealer,
or that recommendation does not lead to
a transaction with that broker-dealer. If
the recommendation leads to a
transaction with the broker-dealer who
made the recommendation, we would
consider the retail investor to be
“engaging the services” of that broker-
dealer at the time the customer places
the order or an account is opened,
whichever occurs first.

In addition, a firm would be required
to provide a relationship summary to an
existing client or customer who is a
retail investor before or at the time a
new account is opened or changes are
made to the retail investor’s account(s)
that would materially change the nature
and scope of the firm’s relationship with
the retail investor.329 Such changes
would include a recommendation that
the retail investor transfer from an
investment advisory account to a
brokerage account or from a brokerage
account to an investment advisory
account, or move assets from one type
of account to another in a transaction
that is not in the normal, customary, or
already agreed course of dealing.330 A
move of assets from one type of account
to another in a transaction not in the
normal, customary, or already agreed
course of dealing could include, for
example, asset transfers due to an IRA
rollover; deposits or the investment of
monies based on infrequent events or
unusual size, such as an inheritance or
receipt from a property sale; or a
significant migration of funds from
savings to an investment account. If a
firm does not have any retail investors
to whom it must deliver a relationship
summary, it would not be required to
prepare one.331 A firm would be
required to deliver the relationship
summary to a retail investor within 30
days upon request.332

investor engages its services. See also infra note 337
and accompanying text.

329 Advisers Act proposed rule 204-5(b)(2) and
Exchange Act proposed rule 17a—14(c)(2); proposed
General Instruction 7.(a) to Form CRS.

330 Advisers Act proposed rule 204-5(b)(2) and
Exchange Act proposed rule 17a—14(c)(2); proposed
General Instruction 7.(a) to Form CRS.

331 Proposed General Instruction 5.(a) to Form
CRS.

332 Advisers Act proposed rule 204-5(b)(5) and
Exchange Act proposed rule 17a—14(c)(5); proposed
General Instruction 7.(b) to Form CRS.

We are proposing different triggers for
initial delivery of the relationship
summary by investment advisers (before
or at the time the firm enters into an
investment advisory agreement with the
retail investor) and by broker-dealers
(before or at the time the retail investor
first engages the firm’s services). These
proposed requirements are intended to
make the relationship summary readily
accessible to retail investors at the time
when they are choosing investment
services and are generally consistent
with the approach many commenters
recommended.333 In addition, the
trigger for investment advisers is
consistent with current requirements for
investment advisers to deliver the Form
ADV Part 2 brochure.33¢ A few
commenters suggested that disclosures
be delivered before a broker-dealer first
executes a transaction based on a
recommendation to a retail investor.335
Along these lines, we believe that retail
investors should receive the
relationship summary as part of the
process of engaging the services of a
financial professional or firm so the
retail investor has the relevant
information to make that decision.336 In
particular, because broker-dealers are
not required to enter into a formal
agreement with a customer in order to
provide services, there may be instances
in which retail investors engage the
services of a broker-dealer without (or
before) formally opening a brokerage
account (e.g., by entering an agreement

333 Many commenters suggested that the
document be provided at the beginning of the
relationship with a firm; such as before or at the
time the retail investor enters into the agreement.
See, e.g., Stifel 2017 Letter; Equity Dealers of
America 2017 Letter; Fidelity 2017 Letter; AARP
2017 Letter; State Farm 2017 Letter; AFL-CIO 2017
Letter; CFA 2017 Letter; Wells Fargo 2017 Letter.

334 An investment adviser is required to give a
firm brochure to each client before or at the time
the adviser enter into an advisory agreement with
that client. See Advisers Act rule 204-3(b).

335 See, e.g., SIFMA 2017 Letter.

336 See, e.g., 917 Financial Literacy Study, supra
note 20, at iv (“Generally, retail investors prefer to
receive disclosures before making a decision on
whether to engage a financial intermediary or
purchase an investment product or service.”);
Equity Dealers of America 2017 Letter, at 2 (“[W]e
believe that [a relationship summary] should be a
pillar to any new standard when establishing a new
brokerage or advisory account relationship . . .
Whether a client wants incidental advice, the
ability to provide their own investment ideas or to
direct their own transactions as associated with a
brokerage account or whether a client wants
ongoing advice, monitoring, and a level fee as
associated with an advisory account will determine
the type of account they choose.”); State Farm 2017
Letter; AARP 2017 Letter; AFL—-CIO 2017 Letter, at
3 (“If [a proposed enhanced standard of conduct]
were supplemented by pre-engagement disclosures
that briefly and clearly describe the sales nature of
the broker’s services, . . .investors would be
modestly better off than they are today.”); Fidelity
2017 Letter; Kiley 2017 Letter; CFA 2017 Letter.
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with the broker-dealer). For example,
some broker-dealers assist their
customers in purchasing mutual funds
or variable insurance products to be
held with the mutual fund or variable
insurance product issuer, by sending
checks and applications directly to the
fund or issuer (this is sometimes
referred to as ““check and application,”
“application-way,” “subscription-way”’
or “direct application” business; we use
the term “check and application” for
simplicity).337 In light of these types of
circumstances, we are proposing to
require broker-dealers to deliver the
relationship summary before or at the
time the retail investor first engages the
firm’s services. As noted above, we
would not interpret the term “‘engage
the firm’s services” to capture a
recommendation by a broker-dealer to a
retail investor who does not already
have an account with that broker-dealer,
if that recommendation does not lead to
a transaction with that broker-dealer.
We also believe that retail investors
who are existing clients and customers
should be reminded of the information
highlighted in the relationship summary
before or at the time (i) a new account
is opened that is different from the retail
investor’s existing account(s); or (ii)
changes are made to the retail investor’s
existing accounts that would materially
change the nature and scope of the
firm’s relationship with the retail
investor.338 For example, firms would
be required to provide a current version
of the relationship summary before or at
the time a recommendation is made that
the retail investor transfers from an
investment advisory account to a
brokerage account, transfers from a
brokerage account to an investment
advisory account, or moves assets from
one type of account to another in a
transaction not in the normal,
customary or already agreed course of
dealing.339 In these instances, retail
investors are again making decisions
about whether to invest through an
advisory account or a brokerage account
and would benefit from information
about the different services and fees that
the firm offers to make an informed
choice. Therefore, we are proposing that

337 The broker-dealer is typically listed as the
broker-dealer of record on the retail investor’s
account application, and generally receives fees or
commissions resulting from the retail investor’s
transactions in the account. See, e.g., Transfers of
Mutual Funds and Variable Annuities, FINRA
Notice to Members 04—72 (Oct. 2004), available at
http://www.finra.org/sites/default/files/Notice
Document/p011634.pdf. See also supra note 328
and accompanying text.

338 Advisers Act proposed rule 204-5(b)(2) and
Exchange Act proposed rule 17a-14(c)(2); proposed
General Instruction 7.(a) to Form CRS.

3391d.

firms be required to deliver the
relationship summary to existing retail
investors before or at the time these
changes occur. Whether a change would
require delivery of the relationship
summary would depend on the specific
facts and circumstances.34° For
example, transfers among accounts that
occur in the ordinary course of business,
such as a periodic rebalancing of assets
among two accounts or quarterly
investments in a retirement account,
would not require the delivery of a
relationship summary.341

As with other disclosures firms must
deliver, firms would be able to deliver
the relationship summary (including
updates) electronically, within the
framework of the Commission’s
guidance regarding electronic delivery
of documents.342 The Commission’s
previously issued guidance applicable
to electronic delivery of certain
documents by investment advisers and
broker-dealers consists of the following
elements: (i) Notice to the investor that
information is available electronically;
(ii) access to information comparable to
that which would have been provided
in paper form and that is not so
burdensome that the intended recipients
cannot effectively access it; and (iii)
evidence to show delivery, i.e., reason
to believe that electronically delivered
information will result in the
satisfaction of the delivery requirements
under the federal securities laws.343

We believe that retail investors who
are prospective clients or customers of
a firm would benefit from receiving the
relationship summary as early as
possible when engaging the services of
a financial professional or firm, so the
retail investor has the relevant
information to make that decision.
Further to that goal, and in an effort to
provide flexibility and recognize the
proliferation of means of electronic
communications that firms and retail
investors may utilize, a firm would be
able to deliver the relationship summary
to new or prospective clients or
customers in a manner that is consistent
with how the retail investor requested
information about the firm or financial
professional.34¢ This method of initial
delivery for the relationship summary
would be consistent with the

340 ]d.

341]d.

342 Proposed General Instruction 8.(b) to Form
CRS. See 96 Guidance, supra note 324.

34396 Guidance, supra note 324.

344 For example, a retail investor without access
to a computer or email would likely request
information in person or by telephone, and the
financial professional would deliver a hard copy of
the relationship summary in person or by mail.

Commission guidance.345 With respect
to existing clients or customers, firms
should deliver the relationship
summary in a manner consistent with
the firm’s existing arrangement with
that client or customer and with the
Commission guidance.

In connection with account openings
conducted online, the Commission
previously stated in its 2000 Guidance
that broker-dealers could obtain consent
from a new customer to electronic
delivery of documents through an
account-opening agreement that
contains a separate section with a
separate e-delivery authorization, or
through a separate document
altogether.346 The Commission noted
that a global consent to e-delivery
would not be an informed consent if the
opening of a brokerage account were
conditioned upon providing the
consent; in such cases other evidence of
delivery would be required.347
However, the 2000 Guidance made an
exception for brokerage firms that
require accounts to be opened online
and all account transactions to be
initiated and conducted online, stating,
“In these instances only, the opening of
a brokerage account may be conditioned
upon providing global consent to
electronic delivery.” 348 We understand
that for some robo-advisers, the account
opening process and subsequent
investment decisions and transactions
may involve similarly limited
interaction with a financial professional.
Therefore, it would be consistent with
the Commission’s prior guidance if
firms that offer only online account
openings and account transactions,
including robo-advisers and online
broker-dealers, made global consent to
electronic delivery a condition of
account opening, for purposes of
delivering the relationship summary.

We request comment on whether the
Commission should provide additional
guidance with respect to electronic
delivery of the relationship summary to

345 Firms could meet the elements of the
Commission’s electronic delivery guidance in other
ways as well when delivering the relationship
summary to new or prospective clients or
customers. See 2000 Guidance, supra note 324, at
65 FR 25845-46; 96 Guidance, supra note 324, at
61 FR at 24647; 95 Guidance, supra note 324, at 60
FR at 53461.

346 2000 Guidance, supra note 324, at 65 FR
25846.

347 Id. Evidence of delivery could include, for
example: Obtaining evidence that an investor
actually received the information such as by
electronic mail return receipt or confirmation of
access, downloading, or printing; an investor’s
accessing a document with hyperlinking to a
required document; or using other forms or material
available only by accessing the information. See
1995 Guidance, supra note 324, at section IL.C.

348]d. at n.27.
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new and prospective or existing clients
and customers.

3. Updating Requirements

The relationship summary is designed
to provide information to assist retail
investors in making a decision about
whether to engage a firm and open a
particular type of account, but it is also
important for retail investors to know
when there have been changes to this
information to inform their continuing
choice to keep their account with the
firm. For example, as noted above, the
staff’s 917 Financial Literacy Study
indicates that retail investors find the
nature and scope of a firm’s services, its
fees and conflicts of interest, and the
disciplinary history of financial
professionals to be important in
choosing financial intermediaries.34® To
the extent that this information changes
in a material way, existing clients and
customers should be made aware so that
they can decide whether the choice of
that particular firm or financial
professional remains appropriate and
consistent with their decision-making
criteria. Therefore, we are proposing to
require a firm to update its relationship
summary within 30 days whenever the
relationship summary becomes
materially inaccurate.35° Firms also
would be required to post the latest
version on their websites (if they have
one), and electronically file the
relationship summary with the
Commission.351 We believe this
approach is consistent with the current
requirements for investment advisers to
update the Form ADV Part 2
brochure,352 and with broker-dealers’
current obligations, including to update
Form BD if its information is or becomes
inaccurate for any reason, which
information generally would be made
available through EDGAR.353 We believe
allowing 30 days for firms to make
updates provides sufficient time for
firms to make the necessary changes and

349 See 917 Financial Literacy Study, supra notes
20-21 and accompanying text.

350 Advisers Act proposed rule 204-1(a)(2) and
Exchange Act proposed rule 17a-14(b)(3); proposed
General Instruction 6.(a) to Form CRS.

351 Advisers Act proposed rules 203—1(a)(1), 204—
5(b)(3) and Exchange Act proposed rule 17a—
14(b)(2), 17a—14(c)(3); proposed General
Instructions 5.(a), 6.(c) and 8 to Form CRS.

352 See, e.g., Advisers Act proposed rule 204—
5(b)(4) and Exchange Act proposed rule 17a—
14(a)(3); proposed General Instruction 6 to Form
CRS. Generally, an investment adviser registered
with the SEC or a state securities authority is
required to amend its Form ADV promptly if
information it provided in its brochure becomes
materially inaccurate. See Advisers Act rule 204—
1(a)(2); Instruction 4 of General Instructions to
Form ADV.

353 See, e.g., Exchange Act rule 15b3-1.

gives the benefit of certainty of when
the updates must be made.

Our proposal would also require firms
to communicate without charge the
information in an amended relationship
summary to retail investors who are
existing clients or customers of the firm
within 30 days after the updates are
required to be made.354 Firms could
communicate this information by
delivering the amended relationship
summary or by communicating the
information another way to the retail
investor.355 For example, if an
investment adviser communicated a
material change to information
contained in its relationship summary
to a retail investor by delivering an
amended Form ADV brochure or Form
ADV summary of material changes
containing the updated information, this
would support a reasonable belief that
the information had been
communicated to the retail investor, and
the investment adviser would not be
required to deliver an updated
relationship summary to that retail
investor. This requirement provides
firms the ability to disclose changes
without requiring them to duplicate
disclosures and incur additional costs.
A retail investor also would be able to
find the latest version of the
relationship summary on the firm’s
website, if it has one, and firms would
be required to deliver it upon the retail
investor’s request.356

For purposes of this requirement, it is
important that broker-dealers identify
their existing customers who are retail
investors and recognize that a customer
relationship may take many forms. For
example, under this requirement, a
broker-dealer would be required to
provide the relationship summary to
customers who have so-called “check
and application” arrangements with the
broker-dealer, under which a broker-
dealer directs the customer to send the
application and check directly to the
issuer. We believe this approach would
facilitate broker-dealers building upon
their current compliance infrastructure
in identifying existing customers 357 and

352 Advisers Act proposed rule 204-5(b)(4) and
Exchange Act proposed rule 17a—14(c)(4); proposed
General Instruction 6.(b) to Form CRS.

355 Id'

356 Advisers Act proposed rules 204-5(b)(3) and
204-5(b)(5) and Exchange Act proposed rules 17a—
14(c)(3) and 17a—14(c)(5); proposed General
Instructions 7 and 8 to Form CRS.

357 For example, broker-dealers may already have
compliance infrastructure to identify customers
pursuant to FINRA'’s suitability rule, which applies
to dealings with a person (other than a broker or
dealer) who opens a brokerage account at a broker-
dealer or who purchases a security for which the
broker-dealer receives or will receive, directly or
indirectly, compensation even though the security

would enhance investor protections to
retail investors engaging the financial
services of broker-dealers.

Finally, our proposal would require a
firm to file its relationship summary
with the Commission and to maintain
the relationship summary and all
updates as part of its books and records
and make it available to Commission
staff upon request, as discussed in
Section IV below.358

We request comment on filing,
delivery, and updating requirements
generally, and on the following areas
specifically:

¢ Does this approach to filing,
delivery, and updating create unique
challenges for firms that are providing
the relationship summary
electronically? Does this approach
provide retail investors with ready
access to the information that they need
and want in connection with the
decision to engage a broker-dealer or
investment adviser?

e Should a relationship summary be
required for all investment advisers,
broker-dealers and dual registrants that
provide services to retail investors, or
should there be any exceptions? For
example, should execution-only broker-
dealers be excluded from the
requirement to provide the relationship
summary because they do not provide
investment advice to their customers?
Should clearing broker-dealers be
excluded from the requirement to
prepare and deliver the relationship
summary to the extent their customers
are introduced by an introducing
broker-dealer pursuant to a clearing
agreement? If so, why? Should the
Commission consider any other
exclusions for clearing broker-dealers or
other entities? If so, why?

e Should a clearing broker-dealer and
introducing broker-dealer be allowed to
agree to allocate the responsibility to
deliver the relationship summary
pursuant to applicable self-regulatory
rules? 359 Should investment advisers
with sub-advisory relationships be
allowed to receive the relationship
summary, and any updated information
in relationship summaries, from the

is held at an issuer, the issuer’s affiliate or custodial
agent, or using another similar arrangement. See
Guidance on FINRA’s Suitability Rule, FINRA
Regulatory Notice 12-55 (Dec. 2012), at Q6(a),
available at http://finra.complinet.com/net_file_
store/new_rulebooks/f/i/FINRANotice12 55.pdf.

358 See Advisers Act proposed rule 204-2(a)(14)(i)
and Exchange Act proposed rule 17a—3(a)(24).

359 See, e.g., FINRA Rule 4311(c) (Carrying
Agreements) (requiring each carrying agreement in
which accounts are to be carried on a fully
disclosed basis to specify the responsibilities of
each party to the agreement), available at http://
finra.complinet.com/en/display/display.html?rbid=
2403&element id=10028.


http://finra.complinet.com/net_file_store/new_rulebooks/f/i/FINRANotice12_55.pdf
http://finra.complinet.com/net_file_store/new_rulebooks/f/i/FINRANotice12_55.pdf
http://finra.complinet.com/en/display/display.html?rbid=2403&element_id=10028
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sub-advisers, on behalf of the primary
investment adviser’s clients? Should
such clients receive the relationship
summary of the sub-adviser?

¢ Should the relationship summary
be required in addition to firms’ existing
disclosure requirements, as proposed? Is
the relationship summary duplicative of
or does it conflict with any existing
disclosure requirements in any way?
What, if any, changes would we need to
make to the relationship summary if we
were to permit its delivery in lieu of
other disclosures and why would those
changes be appropriate? Should the
Commission instead make any changes
to existing rules to permit the
relationship summary to serve as the
venue for disclosures required by those
rules?

e Should investment advisers that
deliver a relationship summary have
different delivery requirements for the
Form ADV brochure and brochure
supplement?

e Is IARD the optimal system for
investment advisers to file Form CRS
with the Commission? Is EDGAR the
optimal system for broker-dealers to file
Form CRS with the Commission?
Should dual registrants be required to
file on both EDGAR and IARD? 360
Should broker-dealers instead be
required to file Form CRS solely through
IARD? What would be the costs or
benefits associated with broker-dealers
becoming familiar with and filing
through IARD system rather than
through EDGAR? Is there another
method of electronic filing the
Commission should consider for Form
CRS and why? If broker-dealers should
file using a system other than EDGAR,
what would be the costs and benefits
associated with creation of, and/or
becoming familiar with and filing
through, that system? Should
investment advisers and broker-dealers
be required to file on the same system?

e How important to investors and
other interested parties is the fact that
IAPD serves as the single public
disclosure website to access an adviser’s
current filings with the Commission,
and compare certain filings of other
advisers? What would be the impact of
retail investors having to access a
separate website for the relationship
summary?

e How should the relationship
summary be filed? Should it be filed as
a text-searchable PDF, similar to how
Form ADV is currently filed? Would a
structured PDF, a web-fillable form,
HTML, XML, XBRL, Inline XBRL or
another format be more appropriate, and

360 See proposed General Instruction 5.(a) to Form
CRS.

why? Should the Commission require a
single, specified format for all firms,
require one format for EDGAR filings
and another format for IARD filings, or
permit filers to select from two or more
possible formats? Would retail investors
use the relationship summary to obtain
information about one particular firm,
or to compare information among firms?
What type of format would make it
easier for retail investors to use the
relationship summary in these ways?
For example, would retail investors seek
to compare the information about fees
across a number of firms, and if so,
would a structured format, such as XML
or Inline XBRL or an unstructured
format, such as PDF or HTML, better
facilitate such a comparison? Which
filing formats would illustrate the
formatting of relationship summaries
that are provided electronically, for
example, relationship summaries sent in
the body of an email, posted on the
firm’s website, or formatted for a mobile
device? Which formats might be most
beneficial to retail investors?

e What time or expense is associated
with particular formats? What time or
expense would be required of the public
to view disclosures in a particular
format? Would open source, freely
available formats be preferred by users
and filers, or would commercial
proprietary formats be preferred? Would
a particular format require any filers or
users to license commercial software
they otherwise would not, and, if so, at
what expense? Would a particular
format or formats provide more or fewer
features with respect to comparability,
reusability, validation, or analysis?
What other considerations are related to
specific formats? Would a particular
format make it possible to confirm that
a firm complied with the Form CRS
requirements and validate the
information provided before filing? If so,
which format would filers or users find
the most useful?

e We propose to require that an
investment adviser deliver the
relationship summary before or at the
time the firm enters into an investment
advisory agreement with a retail
investor or, in the case of a broker-
dealer, before or at the time the retail
investor first engages the firm’s services.
Would this requirement give a retail
investor ample time to process the
information and ask questions before
entering into an agreement? Or should
we require that the relationship
summary be delivered a certain amount
of time before the firm enters into an
agreement with a retail investor (e.g., 48
hours or a 15 minute waiting period)?
For broker-dealers, should we require
delivery of the relationship summary at

the earlier of a recommendation or
engagement, as opposed to just
engagement? We also propose that a
broker-dealer would not need to deliver
the relationship summary to a retail
investor to whom a broker-dealer makes
a recommendation, if that retail investor
does not open or have an account with
the broker-dealer, or that
recommendation does not lead to a
transaction with that broker-dealer.
Should we instead require that broker-
dealers deliver the relationship
summary to prospective customers
regardless of whether that leads to a
transaction or account opening?

e Would the delivery requirements
applicable to firms that offer only online
account openings, investment advice,
and transactions provide sufficient
notice to retail investors of the
relationship summary’s availability and
content? Should the Commission
require such firms to ensure that the
relationship summary is delivered
separately from other disclosures, with
additional prominence and emphasis?
For example, should firms consider
employing the technology to require a
retail investor to scroll through the
entirety of the relationship summary
before entering the next stage in the
account opening process, accessing a
different part of the website in order to
obtain more information, or permitting
the retail investor to check a box in
order to accept the client agreement?
Are there other requirements that
should be considered for such firms in
the delivery of the relationship
summary when entering into the
brokerage or advisory relationship,
when the nature of that relationship
changes, or when updates to the
relationship summary are made?

e We also propose to require that a
firm deliver a relationship summary
before or at the time the firm
implements changes that would
materially change the nature and scope
of the existing relationship with a retail
investor, for example by the opening of
an additional account or accounts and/
or the migration of assets from one
account type to another. Should the
Commission provide more guidance for
what might constitute a material change
to the nature and scope of the
relationship or the moving of a
significant amount of assets from one
type of account to another? If so, do
commenters have suggestions on how
the Commission should interpret
“material change to the nature and
scope of the relationship” and
“significant amount of assets”’? Should
the delivery of the relationship
summary under these circumstances be
accompanied by additional oral
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disclosures or other types of
supplemental information? Would this
requirement give retail investors
sufficient opportunity to process the
information and ask questions before
the changes are made? Should we
specify how far in advance a firm
should deliver the relationship
summary before making such changes?

e Should we require that firms
deliver an updated relationship
summary to retail investors periodically
(e.g., quarterly, semi-annually or
annually) or whenever there is a
material change, as proposed, such as a
change in fees or commission structure?

e We propose to require that a firm
deliver the relationship summary to a
retail investor upon request. Would that
requirement be helpful for retail
investors? Would that requirement be
burdensome for firms? Should we
require firms to deliver the relationship
summary upon request by any investor,
not just retail investors and any trust or
other similar entity that represents
natural persons?

e We propose to require broker-
dealers to initially deliver the
relationship summary “‘before or at the
time the retail investor first engages the
firm’s services.” Would the proposed
formulation capture instances where a
retail investor engages the services of a
broker-dealer to carry out a transaction
outside of an account, for example, by
purchasing a mutual fund or variable
annuity product through the broker-
dealer via “check and application”? We
do not intend to capture instances in
which a broker-dealer makes a
recommendation to a retail investor who
does not already have an account with
that broker-dealer, if that
recommendation does not lead to a
transaction with that broker-dealer.
Would such recommendations be
captured by the proposed language?
Would a different formulation be clearer
(e.g., “before or at the time the retail
investor first enters a relationship,” or
“before or at the time the retail investor
engages in a transaction or opens an
account, whichever occurs first,” or
“before or at the time the retail investor
indicates an intent to open an account
or engage in a transaction, whichever
occurs first”’)? Why or why not? Should
the delivery requirements for
investment advisers and broker-dealers
be identical? Why or why not?

¢ For investment advisers, our
proposal generally tracks the initial
delivery requirements for Form ADV
Part 2.361 Should we instead follow a
different disclosure delivery
requirement? Should we adopt a

361 See Advisers Act rule 204-3.

different delivery requirement,
recognizing that the purpose of the
relationship summary is to provide
information to retail investors to help
them decide whether to engage a
particular firm and open an investment
advisory or brokerage account?

e We propose to permit firms to
deliver the relationship summary
electronically consistent with prior
Commission guidance on electronic
delivery, as discussed above. Is the
guidance clear on how firms may meet
their obligations with respect to
delivering the relationship summary, or
should we provide more guidance?
Should any additional guidance be more
or less prescriptive? Would our
proposed approach adequately protect
investors who have no internet access or
limited internet access or who prefer not
to receive information about firms
electronically? Is the guidance workable
for a disclosure delivered at or before
the retail investor enters into an
agreement with an investment adviser
or first engages the services of a broker-
dealer?

e Should we permit firms to meet
their relationship summary obligations
by filing their relationship summary
with the Commission or by posting it
online without giving or sending it to
specific retail investors?

e Should firms also be required to
notify retail investors that an updated
relationship summary is available
online? Should we require firms to
highlight the information that has
changed since the prior version in an
updated relationship summary? If firms
communicate the changes in the
relationship summary by means other
than delivery of the updated
relationship summary, should they be
required to inform existing retail
investors that the existing version is
outdated? Are there additional
requirements that we should consider
for amendments to relationship
summaries, particularly for firms
without a website?

¢ How can we encourage the
prominence of the relationship
summary for retail investors? We are
proposing that, if the relationship
summary is delivered on paper and not
as a standalone document, firms should
ensure that it is the first among any
other materials or documents that are
delivered at that time. Should we
require that the relationship summary
be given greater prominence than other
materials that accompany it in some
other way or that the relationship
summary not be bound together with
any of those materials? Should we
impose additional requirements to
encourage the prominence and

separateness of the relationship
summary? Should we include
additional or different requirements for
relationship summaries that are
delivered electronically? Should we
require that the entire text of the
relationship summary be provided in
the text of an email or other form of
electronic messaging, instead of an
attachment or a link to the summary
disclosure on the firm’s website? Are
there more dynamic ways to present the
relationship summary information
online, such as with the use of tool tips,
explanatory videos, or chat bots to
provide answers to questions? Are there
other ways of increasing the prominence
of the relationship summary, whether
delivered in paper format or
electronically?

e Should we require a financial
professional to make certain oral
disclosures at time of delivery? For
example, should we require that a
financial professional ask the retail
investor if he or she has any questions
about the relationship summary? How
would this be satisfied in the context of
a primarily or exclusively online or
electronic delivery?

e Should a firm be required to
communicate any material changes
made to the relationship summary
within 30 days, as proposed, or sooner,
for example in the case of transactions
not in the normal, customary, or already
agreed course of dealing? Should a firm
have the option of choosing to
communicate the new information by
either filing an amended Form CRS or
by communicating the new information
to retail investors in another way?
Should we provide more guidance on
the types of ways in which the
information may be communicated?
Should we instead require a firm to
deliver an amended relationship
summary to its existing retail investors?

e Are there other changes in
conditions that should trigger a delivery
requirement?

e We are proposing that firms that do
not maintain a website include in their
relationship summaries a toll-free phone
number for investors to call to obtain
documents. Are there additional
requirements or different approaches
that we should consider for firms that
do not maintain websites, to make it
easier for the public to access their
relationship summaries?

D. Transition Provisions

To provide adequate notice and
opportunity to comply with the
proposed relationship summary filing
requirements, newly registered broker-
dealers and new applicants for
registration with the Commission as
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investment advisers would not be
required to file or deliver their
relationship summaries until the date
six months after the effective date of the
proposed new rules and rule
amendments.362 After that date, newly
registered broker-dealers would be
required to file their Form CRS with the
Commission by the date on which their
registration with the Commission
becomes effective, and the Commaission
would not accept any initial application
for registration as an investment adviser
that does not include a relationship
summary that satisfies the requirements
of Form ADV, Part 3: Form CRS.363

Similarly, we believe it would be
helpful to provide sufficient time for
advisers and broker-dealers already
registered with us to prepare the new
Form CRS and file it electronically with
the Commission. Accordingly, we
propose to require a broker-dealer that
is registered with us as of the effective
date of the proposed new rules and rule
amendments to comply with the new
Form CRS filing requirements by the
date that is six months after the effective
date of the proposed new rules and rule
amendments.364 We also propose
requiring an investment adviser or a
dual registrant that is registered with us
as of the effective date to comply with
the new filing requirements as part of
the firm’s next annual updating
amendment to Form ADV that is
required after six months after the rule’s
effective date.365 Such an adviser or
dual registrant would be required to
include Form CRS as part of its next
such annual updating amendment filing
with the Commission.366

We are proposing to require that a
firm deliver its relationship summary to
all of its existing clients and customers
who are retail investors on an initial
one-time basis within 30 days after the
date the firm is first required to file its
relationship summary with the
Commission.367 This proposed
requirement would allow existing retail
investor clients and customers to
receive the important disclosures in the
relationship summary that will be
provided to new and prospective retail
investor customers and clients. A firm
would be required to give its

362 See Advisers Act proposed rule 203—1(a)(2)
and Exchange Act proposed rule 17a—14(f)(1).

363 See Advisers Act proposed rule 203-1(a)(2)
and Exchange Act proposed rule 17a—-14(f)(3).

364 See Exchange Act proposed rule 17a-14(f)(1);
proposed General Instruction 5.(c)(i) to Form CRS.

365 See Advisers Act proposed rule 204—-1(b)(3);
proposed General Instruction 5.(c)(i) to Form CRS.

366 See id.

367 See Advisers Act proposed rule 204-5(e)(1)
and Exchange Act proposed rule 17a-14(f)(2);
proposed General Instruction 5.(c)(iii) to Form CRS.

relationship summary to its new and
prospective clients and customers who
are retail investors beginning on the
date the firm is first required to
electronically file its relationship
summary with the Commission, and
would be required to give the
relationship summary to its existing
clients and customers who are retail
investors within 30 days, pursuant to
the rule’s requirements for initial
delivery and updating.368

We request comment on our proposed
implementation requirements.

e Would a six-month period from the
effective date of Form CRS provide
enough time for newly registered
broker-dealers and investment advisers
that are filing their initial applications
for registration with the Commission to
complete Form CRS? If not, please
explain why and how much time these
advisers and broker-dealers would need
to complete Form CRS.

e Should implementation of Form
CRS filing requirements for broker-
dealers be on a separate timetable from
implementation of Form CRS filing
requirements for investment advisers, as
we have proposed, because registered
investment advisers are not all required
to file their Form ADV annual updating
amendments on the same timetable? If
not, please explain why and whether, in
order to have one uniform initial filing
date for broker-dealers and investment
advisers, we should require investment
advisers to potentially file their initial
Form CRS more than once.

¢ Should a firm be required to
comply with the rule’s requirements for
initial delivery to new and prospective
clients and customers and for updating
beginning on the date the firm is first
required to electronically file its
relationship summary with the
Commission, as proposed? Should a
firm deliver the relationship summary
to all existing clients and customers
who are retail investors within 30 days
after first filing the relationship
summary with the Commission, as
proposed? These requirements would
result in a different delivery timetable
for broker-dealers and investment
advisers because investment advisers
would file Form CRS with their Form
ADV annual updating amendments.
Should we instead require all firms to
deliver the relationship summary to
retail investors beginning on the same
date (e.g., within six months from the
effective date of Form CRS), even if
investment advisers file Form CRS after

368 See Advisers Act proposed rule 204-5(e) and
Exchange Act proposed rule 17a-14(f)(1), (2);
proposed General Instruction 5.(c)(ii), (iii) to Form
CRS.

that date? Or should we require firms to
deliver to existing retail investor
customers and clients initial
relationship summaries at a later date?
For example, firms could be required to
deliver the relationship summary only
before or at the time a new account is
opened or changes are made to the retail
investor’s account(s) that would
materially change the nature and scope
of the firm’s relationship with the retail
investor (including before or at the time
the firm recommends that the retail
investor transfers from an investment
advisory account to a brokerage account
or from a brokerage account to an
investment advisory account, or moves
assets from one type of account to
another in a transaction not in the
normal, customary or already agreed
course of dealing).

E. Recordkeeping Amendments

We are also proposing conforming
amendments to Advisers Act rule 204—
2 and Exchange Act rules 17a—-3 and
17a—4, which set forth requirements for
maintaining, making and preserving
specified books and records, to require
SEC-registered investment advisers and
broker-dealers to retain copies of each
relationship summary.369 Firms would
also be required to maintain each
amendment to the relationship
summary as well as to make and
preserve a record of dates that each
relationship summary and each
amendment was delivered to any client
or to any prospective client who
subsequently becomes a client, as well
as to any retail investor before such
retail investor opens an account.370
Requiring maintenance of these
disclosures as part of the firm’s books
and records would facilitate the
Commission’s ability to inspect for and
enforce compliance with firms’
obligations with respect to Form CRS.

These proposed changes are designed
to update the books and records rules in
light of our proposed addition of Form
ADV Part 3 for registered investment
advisers and Form CRS for broker-
dealers, and they mirror the current
recordkeeping requirements for the
Form ADV brochure and brochure
supplement. The records for investment
advisers would be required to be
maintained in the same manner, and for
the same period of time, as other books
and records required to be maintained
under rule 204-2(a), and the records for
broker-dealers would be required to

369 Advisers Act proposed rule 204-2(a)(14)(i);
Exchange Act proposed rules 17a—3(a)(24) and 17a—
4(e)(10).

370 Id.
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maintained for a period of six years.371
The proposed required documentation,
like other records, would be required to
be provided to the staff “promptly”
upon request.372

We request comment on these
proposed amendments.

o Are there other records related to
the relationship summary or its delivery
that we should require firms to keep?
Should we require them to maintain
copies of the relationship summary for
a longer or shorter period than we have
proposed? Should broker-dealers and
investment advisers be required to keep
relationship summary-related records
for the same amount of time? Should
firms be required to document their
responses to the “‘key questions” from
investors?

III. Restrictions on the Use of Certain
Names and Titles and Required
Disclosures

As discussed above, both broker-
dealers and investment advisers provide
investment advice to retail investors,
but the regulatory regimes and business
models under which they give that
advice are different. For example, the
principal services, compensation
structures, conflicts, disclosure
obligations, and legal standards of
conduct can differ.373 We therefore
believe that it is vital that retail
investors understand whether the firm
is a registered investment adviser or
registered broker-dealer, and whether
the individual providing services is
associated with one or the other (or
both), so that retail investors can make
an informed selection of their financial
professional, and then appropriately
monitor their financial professional’s
conduct.

While investors should understand
who their financial professional is, and
why that matters, studies indicate that
retail investors do not understand these
differences and are confused about
whether their firm or financial
professional is a broker-dealer or an
investment adviser, or both.374 Proposed

371 See Advisers Act rule 204-2(e)(1); Exchange
Act rule 17a—4(e)(10). Pursuant to Advisers Act rule
204-2(e)(1), investment advisers will be required to
maintain the relationship summary for a period of
five years, while Exchange Act proposed rule 17a—
4(e)(10) would require broker-dealers to maintain
the relationship summary for a period of six years.

372 See Advisers Act rule 204-2(g)(2); Exchange
Act rule 17a—4(j).

373 See, e.g., 913 Study, supra note 3.

374 See, e.g., Siegel & Gale Study, supra note 5;
RAND Study, supra note 5; 913 Study, supra note
3. Additionally, the RAND Study noted that
participants “commented that the interchangeable
titles and ‘we do it all’ advertisements [by broker-
dealers] made it difficult to discern broker-dealers
from investment advisers.” Those participants also
stated that these lines were further blurred by the

Form CRS, as set out in Section II above,
should help to ameliorate this confusion
by helping retail investors understand
the services that a particular firm offers,
and how those services differ based on
whether the firm is a registered broker-
dealer, registered investment adviser, or
both. We preliminarily believe,
however, that Form CRS is not a
complete remedy for investor confusion.
The education and information that
Form CRS provides to retail investors
could potentially be overwhelmed by
the way in which financial professionals
present themselves to potential or
current retail investors, including
through advertising and other
communications. This could
particularly be the case where the
presentation could be misleading in
nature, or where advertising and
communications precede the delivery of
Form CRS and may have a
disproportionate impact on shaping or
influencing retail investor perceptions.

Specifically, we believe that certain
names or titles used by broker-dealers,
including ““financial advisor,”
contribute to retail investor confusion
about the distinction among different
firms and investment professionals, and
thus could mislead retail investors into
believing that they are engaging with an
investment adviser—and are receiving
services commonly provided by an
investment adviser and subject to an
adviser’s fiduciary duty, which applies
to the retail investors’ entire
relationship—when they are not.375
Additionally, broker-dealers and
investment advisers, and the financial
professionals that are associated with
them, currently engage in
communications with prospective or
existing retail investors without making
clear whether they are a broker-dealer or
an investment adviser, which can
further confuse retail investors if this
distinction is not clear from context
(whether intentionally or not).

As discussed below, our proposed
restriction seeks to mitigate the risk that
the names or titles used by a firm or
financial professional result in retail
investors being misled, including
believing that the financial professional
is a fiduciary, leading to uninformed
decisions regarding which firm or
financial professional to engage, which
may in turn result in investors being
harmed. Additionally, we believe that
requiring firms and their associated
natural persons or supervised persons to

marketing efforts which depicted an “ongoing
relationship between the broker and the
investor. . . .” See RAND Study, supra note 5, at
Xix, 19.

375 See supra notes 122 and 216 and
accompanying texts.

disclose whether the firms are broker-
dealers or investment advisers and
whether such financial professionals are
associated with or supervised by,
respectively, such firms would also help
to address investor confusion and
mitigate potential harm to investors
resulting from that confusion. We
preliminarily believe that restricting
certain persons from using the term
“adviser” or “advisor” coupled with the
requirement that firms disclose their
regulatory status in retail investor
communications would deter
potentially misleading sales practices.
Investors who understand whether their
financial professional or firm is a
broker-dealer or investment adviser will
be better consumers of the information
presented in Form CRS, and less likely
to mistakenly obtain the services of a
broker-dealer when they intend to
engage an investment adviser, or vice
versa.376

A. Investor Confusion

Over the past decade, various studies
have documented that retail investors
are confused regarding the services
offered by, and the standards of conduct
applicable to, broker-dealers and
investment advisers, including their use
of certain titles.377

In 2005, the Siegel & Gale Study
found that with respect to titles
specifically, “[r]lespondents in all focus
groups were generally unclear about the
distinctions among the titles brokers,
financial advisors/financial consultants,
investment advisers, and financial
planners . . .”378 The following year,
the Commission retained RAND to
conduct a study of broker-dealers and
investment advisers for the purpose of
examining, among other things, whether
investors understood the duties and
obligations owed by investment advisers
and broker-dealers.379 The RAND Study

376 Section 15(1)(2) of the Exchange Act and
section 211(h)(2) of the Advisers Act.

377 See, e.g., Siegel & Gale Study, supra note 5;
RAND Study, supra note 5; 913 Study, supra note
3.

378 See Siegel & Gale Study, supra note 5, at 2.
The study used focus groups in both Baltimore, MD
and Memphis, TN to “explore investor opinions
regarding the services, compensation and legal
obligations of several types of financial services
professionals.” Id., at 5.

379 See RAND Study, supra note 5, at xiv. In
conducting the study, RAND used several methods
to study current practices in the financial industry
and analyze whether investors understand
differences between types of financial service
professionals. Among these methods, RAND sent
out national household surveys through the internet
which studied “household investment behavior and
preferences, experience with financial service
providers, and understanding of the different types
of financial service providers.” Additionally, RAND
conducted six focus groups with investors in

Continued
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noted that “thousands of firms” are
structured in a variety of ways and
provide various different combinations
of services and products.38° The RAND
Study concluded that “partly because of
this diversity of business models and
services, investors typically fail to
distinguish broker-dealers and
investment advisers along the lines
defined by federal regulations.” 381

The RAND Study concluded that,
based on interviews with industry
representatives, investor surveys, and
focus groups, there was generally
investor confusion about the distinction
between broker-dealers and investment
advisers. In particular, “[interview]
participants [in the RAND Study]
mentioned that the line between
investment adviser and broker-dealers
has become further blurred, as much of
the recent marketing by broker-dealers
focuses on the ongoing relationship
between the broker and the investor and
as brokers have adopted such titles as
‘financial advisor’ and ‘financial
manager.’” 382 Additionally,
participants in RAND’s survey believed
that financial professionals using the
title “financial advisor”” were ‘“more
similar to investment advisers than to
brokers . . .”383

Moreover, focus group participants
shed further light on this confusion
when they “commented that the
interchangeable titles and ‘we do it all’
advertisements by broker-dealers made
it difficult to discern broker-dealers
from investment advisers.”” 384 More
specifically, focus group participants
observed that “‘common job titles for
investment advisers and broker-dealers
are so similar that people can easily get
confused over the type of professional
with which they are working.” 385 The
focus group results also showed that
when “[c]lomparing beliefs on services
provided by investment advisers to
services provided by brokers,
participants were more likely to say that
investment advisers provide advice
about securities, recommend specific
investments, and provide planning

Alexandria, Virginia, and Fort Wayne, Indiana to
gain additional evidence on investor beliefs about
and experience with financial service providers.
RAND also conducted two sets of [in person]
interviews: one set of interviews with interested
parties and one set with financial service firms. See
RAND Study, supra note 5, at 3-4.

380 See RAND Study, supra note 5, at 118.

381 Id.

382 See id., at 19.

383 See id., at xix.

384 See id., at xix. Interview participants also
stated that these lines were further blurred by the
marketing efforts which depicted an “ongoing
relationship between the broker and the investor.
.. .7 Seeid., at 19.

385 See id., at 111.

services.”” 386 According to the RAND
Study, focus-group participants were
more likely to say that brokers rather
than investment advisers execute stock
transactions and earn commissions and
believed “that investment advisers and
brokers are required to act in the client’s
best interest” and ‘“‘were more likely to
say that brokers rather than investment
advisers are required to disclose any
conflicts of interest.” 387 In highlighting
part of the confusion, the RAND Study
noted that the responses from survey
participants indicated the opposite
conclusion from those of the focus-
group participants, namely, that
investment advisers are more likely to
disclose conflicts of interest.388

As discussed above, in light of
significant intervening market
developments and advances in
technology, Chairman Clayton in 2017
invited input on, among other things,
investor concerns about the current
regulatory framework. Commenters
highlighted the risk of harm to investors
who obtain services from broker-dealers
under the misimpression that they are
receiving services protected by the
fiduciary duty that applies to
investment advisers.389 For example,
one commenter examined the websites
of nine different brokerage firms and
“found that the firms’ advertising
presents the image that the firms are
acting in a fiduciary capacity” with
many firm advertisements continuing to
present the firm “as providing all-
encompassing advice, with no
differentiation between the firms’
investment adviser services and
brokerage services.” 390 This commenter
also noted that “[w]ithout uniform
standards, persons seeking financial
advice are left to fend for themselves in
deciding whether their financial advisor
is serving two masters or only one, and
whether one of those masters is the
advisor’s financial self-interest.”” 391 In

386 See id., at 109.

387 Id.

388 Id'

389 See, e.g., CFA 2017 Letter; PIABA 2017 Letter;
IAA 2017 Letter; Pefin 2017 Letter; First Ascent
2018 Letter.

390 See PIABA 2017 Letter, at 7. See also IAA
2017 Letter, at 11 (“investor confusion persists
where certain financial professionals are permitted
to use terms such as “financial adviser”” or
“financial advisor” that imply a relationship of
trust and confidence but, in effect, disclaim
fiduciary responsibility for such a relationship”);
Pefin 2017 Letter, at 3 (noting that *“ ‘Investment
Advisor’ or ‘Financial Advisor’ are not defined
terms, and are currently a “catch all” for firms with
wildly different practices, standards, and
responsibilities to their clients. Many of these firms
attempt to imply in external communication that
they are a Fiduciary, while disclaiming their
responsibilities in the fine print.”); CFA 2017
Letter.

391 See PIABA 2017 Letter, at 17.

addition, a different commenter argued
that the use of certain titles, such as
“advisor,” should be standardized by
the Commission because they are
currently “catch all”” terms for firms
with “wildly different practices,
standards, and responsibilities to their
clients.” 392 Some of the commenters to
Chairman Clayton’s Request for
Comment also noted that this confusion
is the result of the misleading nature of
these titles. Specifically, one commenter
stated that “[t]he problem is that
investors are being misled into relying
on biased sales recommendations as if
they were objective, best interest advice
and are suffering significant financial
harm as a result.”” 393 The commenter
noted that “these titles and marketing
materials are misleading” [if] . . .
broker-dealers truly are the “mere
salespeople they’ve claimed to be in
their legal challenge to the DOL
fiduciary rule.” 39¢ A different
commenter stated that ““a financial
professional should not be able to use a
title that conveys a standard of conduct
to which the professional is not in fact
held under the law. . . .”’395
Additionally, another commenter noted
that customer confusion is “also driven
by misleading marketing and misleading
titles.” 396 Finally, one commenter
stated that “having SEC registered
entities and their agent, claim such title
gives false credence and implies a
responsibility which the agent never
claims to provide (numerous brokers go
by the title ‘Financial Advisor’,
implying Fiduciary standard that is not
being upheld).” 397

For many years, the Commission has
considered approaches for remedying
investor confusion about the differing
services and obligations of broker-
dealers and investment advisers. In
particular, in 2005 we considered
addressing how investors perceive the
differences between broker-dealers and
investment advisers by proposing to
proscribe the use of certain broker-
dealer titles.398 In adopting our final
rule, which was subsequently vacated
on other grounds by the Court of

392 Gee Pefin 2017 Letter, at 3. See also First
Ascent 2017 Letter.

393 See CFA 2017 Letter, at 2.

394 See id., at 11.

395 See Comment letter of the U.S. Chamber of
Commerce (Dec. 13, 2017), at 10.

396 See Comment letter of the Steering Group for
the Committee for the Fiduciary Standard (Nov. 8,
2017) (“Committee for the Fiduciary Standard 2017
Letter”), at 3.

397 See Pefin 2017 Letter, at 9.

398 Certain Broker-Dealers Deemed Not To Be
Investment Advisers, Exchange Act Release No.
50980 (Jan. 6, 2005), [70 FR 2716 (Jan. 14, 2005)]
(“Broker Dealer Reproposing Release”).
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Appeals for the D.C. Circuit,?9° we
declined to follow this approach,
believing that the better approach was to
require broker-dealers to clearly inform
their customers receiving investment
advice that they are entering into a
brokerage, and not an advisory,
relationship.490 However, in light of
comments in response to Chairman
Clayton’s Request for Comment and our
experience, we believe that it is
appropriate to revisit that approach.

A broker-dealer can, and does,
provide investment advice to retail
investors without being regulated as an
investment adviser, provided that such
advice is “solely incidental to” its
brokerage business and the broker-
dealer receives no ““special
compensation” for the advice.491 While
we believe such advice is important for
providing retail investors access to a
variety of services, products, and
payment options, for example, thereby
increasing investor choice, we are
concerned that use of the terms
“adviser” and ‘““advisor” in a name or
title would continue to result in some
retail investors being misled that their
firm or financial professional is an
investment adviser (i.e., a fiduciary),
resulting in investor harm. We believe
that these terms can obscure the fact
that investment advisers and broker-
dealers typically have distinct business
models with varying services, fee

399 Financial Planning Association v. Securities
and Exchange Commission, 482 F.3d 481 (D.C. Cir.
2007).

400 As further discussed in the 2005 final rule
release, we considered but did not adopt a rule
which would have placed limitations on how a
broker-dealer may hold itself out or titles it may
employ without registering as an investment
adviser and complying with the Advisers Act. In
deciding to not prohibit the use of specific titles
such as “financial advisor,” “financial consultant”
or other similar names, we noted that “the statutory
broker-dealer exception is a recognition by Congress
that a broker-dealer’s regular activities include
offering advice that could bring the broker-dealer
within the definition of investment adviser, but
which should nonetheless not be covered by the
Act.” As a result, we noted that the “terms
‘financial advisor’ and ‘financial consultant,” for
example, were descriptive of such services
provided by broker-dealers.” We also stated our
view that these titles were generic terms that
describe what various persons in the financial
services industry do, including banks, trust
companies, insurance companies, and commodity
professionals. See 2005 Broker Dealer Release,
supra note 7; see also Broker Dealer Reproposing
Release, supra note 398.

401 The Advisers Act regulates the activities of
certain “investment advisers,” which are defined in
section 202(a)(11) as persons who receive
compensation for providing advice about securities
as part of a regular business. Broker-dealers are
excluded from the definition of investment adviser
by section 202(a)(11)(C) provided that they meet
two prongs: (i) The broker-dealer’s advisory services
must be “solely incidental to” its brokerage
business; and (ii) the broker-dealer must receive no
“special compensation” for the advice.

structures, standards of conduct, and
conflicts of interest.402

It is important for retail investors to
better understand the distinction
between investment advisers and
broker-dealers and to have access to the
information necessary to make an
informed choice and avoid potential
harm. Investor choices of firm type and
financial professionals can, for example,
affect the extent or type of services
received, the amount and type of fees
investors pay for such services, and the
conflicts of interest associated with any
such services. For example, if a retail
investor prefers an advisory relationship
with an active trading strategy, and he
or she mistakenly retains a broker-dealer
“financial adviser,” this investor
potentially could incur more costs if he
or she is placed in a brokerage account
than he or she would have paid in an
advisory account with an asset-based
fee. Likewise, an investor could also be
misled into believing that the broker-
dealer is subject to a fiduciary standard
that may not apply,293 and provides
services it may not offer, such as regular
monitoring of the account, offering
advice on a regular basis, and
communicating with the investor on a
regular basis.

While we are proposing to require
broker-dealers and investment advisers
to provide retail investors with a
relationship summary that would
highlight certain features of an
investment advisory or brokerage
relationship, that information might be
provided after the retail investor has
initially decided to meet with the firm
or its financial professional. The retail
investor may make a selection based on
such person’s name or title. If firms and

202 See RAND Study, supra note 5, at 18 (“There
were also concerns as to what investors understand
regarding similarities and differences of brokerage
and advisory accounts, the legal obligations of each
type of account, and the effect of titles and
marketing used by investment professionals on the
expectations of investors.”).

403 See supra note 375. Cf. Comment letter of
Russel Walker (Jun. 17, 207); Comment letter of
Jeanne Davis (Jul. 20, 2017); Comment letter of
Nancy Lowell (Jul. 20, 2017); Comment letter of
John Dalton (Jul. 21, 2017); Comment letter of
Nancy Tew (Jul. 21, 2017); Comment letter of
Bonitta Knapp (Jul. 21, 2017); Comment letter of
Alan Gazetski (Jul. 21, 2017); Comment letter of A.
Arias (Jul. 21, 2017); Comment letter of Al Cohen
(Jul. 21, 2017); Comment letter of James Melloh (Jul.
21, 2017); Comment letter of Mary Pellecchia (Jul.
21, 2017); Comment letter of William Muller (Jul.
21, 2017); Comment letter of Susan Lee (Jul. 22,
2017); Comment letter of Steve Daniels (Jul. 22,
2017); AARP 2017 Letter; AFL-CIO 2017 Letter;
Pefin 2017 Letter; PIABA 2017 Letter; IAA 2017
Letter; CFA 2017 Letter. These commenters argued
that as a result of the use of certain titles and
communications, retail investors are confused and
are erroneously led to believe that their financial
professionals are required to act “in their best
interest.”

financial professionals that are not
investment advisers are restricted from
using “adviser” or “advisor” in their
names or titles, retail investors would be
less likely to be confused or potentially
misled about the type of financial
professional being engaged or nature of
the services being received. Conversely,
an associated natural person of a broker-
dealer using the term ““adviser” or
“advisor” may result in an investor
believing that such financial
professional is an adviser with a
fiduciary duty, as discussed in the
relationship summary the investor
would receive.40¢ Similarly, requiring
firms and their associated natural
persons or supervised persons, as
applicable, to disclose whether the firms
are broker-dealers or investment
advisers would help to address investor
confusion and complement the
information provided in the proposed
relationship summary.

B. Restrictions on Certain Uses of
“Adviser” and ““Advisor”

We are proposing to restrict any
broker or dealer, and any natural person
who is an associated person of such
broker or dealer, when communicating
with a retail investor, from using as part
of its name or title the words “adviser”
or “advisor”” unless such broker or
dealer, is registered as an investment
adviser under the Advisers Act or with
a state, or any natural person who is an
associated person of such broker or
dealer is a supervised person of an
investment adviser registered under
section 203 of the Advisers Act or with
a state and such person provides
investment advice on behalf of such
investment adviser.405

1. Firms Solely Registered as Broker-
Dealers and Associated Natural Persons

In relevant part, the proposed rule
would restrict a broker-dealer’s or its
associated natural persons’ use of the
term “‘adviser” or “advisor’ as part of a
name or title when communicating with
a retail investor in particular
circumstances.4%6 This would include
names or titles which include, in whole
or in part, the term “adviser” or
“advisor” such as financial advisor (or
adviser), wealth advisor (or adviser),
trusted advisor (or adviser), and
advisory (e.g., “Sample Firm Advisory”’)
when communicating with any retail
investor. In addition, we believe that the
proposed rule should apply to
communications with retail investors
(i.e., natural persons), rather than

404 See proposed Item 5.B.3. of Form CRS.
405 See Exchange Act proposed rule 151-2.
406 See id.
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institutions, for reasons similar to those
detailed above for the relationship
summary.97 Additionally, our
proposed rule appropriately applies to
retail investors and not to institutions,
as institutions generally would be less
likely to be misled by such names or
titles. The proposed rule, however,
would not restrict a broker-dealer’s or
its associated natural persons’ use of the
terms “adviser” or “advisor’” when
acting on behalf of a bank or insurance
company, or when acting on behalf of a
municipal advisor or a commodity
trading advisor.

We acknowledge that there may be
titles other than “adviser” or “advisor”
used by financial professionals that
might confuse and thus potentially
mislead investors. We considered
whether we should restrict broker-
dealers from using additional terms,
such as, for example, “financial
consultant.” Given this concern, we
focused our proposal on the terms
“adviser” or “advisor’” because they are
more closely related to the statutory
term ““investment adviser.” Thus, as
compared to additional terms such as
“financial consultant,” “adviser’” and
“advisor” are more likely to be
associated with an investment adviser
and its advisory activities rather than
with a broker-dealer and its brokerage
activities. Moreover, the term
“investment adviser,” as compared to
terms like “financial consultant,” is a
defined term under the Advisers Act as
any person who, for compensation,
engages in the business of advising
others, either directly or through
publications or writings, as to the value
of securities.498 As discussed above, we
believe that use of the terms “adviser”
and “advisor” by broker-dealers and
their associated natural persons has
particularly contributed to investor
confusion about the typical services, fee
structures, conflicts of interest, and legal
standards of conduct to which broker-
dealers and investment advisers are
subject.409 Conversely, we preliminarily

407 See supra note 29 and accompanying text. See
also Exchange Act proposed rule 151-2(b).

408 See section 202(a)(11)(A) of the Advisers Act,
defining an “investment adviser” as “‘any person
who, for compensation, engages in the business of
advising others, either directly or through
publications or writings, as to the value of securities
or as to the advisability of investing in, purchasing,
or selling securities, or who, for compensation and
as part of a regular business, issues or promulgates
analyses or reports concerning securities.”

409 See supra note 402 and accompanying text.
We are not proposing restrictions on names or titles
for investment advisers. Our staff is not aware of an
investment adviser using a name or title that could
cause retail investors to mistakenly believe that
such adviser provides brokerage services. Studies
and commenters also have not identified retail
investor confusion as relating to an investment

believe that other terms, even if
investors might find them confusing,
unclear, or misleading (as some
commenters have suggested), do not
necessarily imply that a firm or its
financial professional is an “investment
adviser” who would have the principal
services, compensation structures,
conflicts of interest, disclosure
obligations, and legal standards of
conduct that are typically associated
with being an investment adviser.410

Accordingly, we preliminarily do not
believe these terms would cause retail
investors to believe that their financial
professional is an investment adviser
when he or she is, in fact, a broker-
dealer. We therefore preliminarily
believe that restricting use of terms that
are similar to “investment adviser”
appropriately tailors the rule to terms
that are likely to result in confusion or
mislead retail investors about whether
such broker-dealer is an investment
adviser and thus a fiduciary.

As we discuss in more detail above,
the proposed relationship summary is
designed to provide clarity to retail
investors regarding information about
broker-dealers and investment advisers
under a prescribed set of topics (e.g.,
services, fees, standards of conduct,
conflicts). While the proposed
relationship summary is designed to
help retail investors to distinguish
between investment advisers and
broker-dealers, we are concerned that
the effectiveness of the relationship
summary could be undermined if we do
not restrict a broker-dealer from using in
a name or title the terms “adviser’” and
“advisor.”

For instance, we preliminarily believe
that restricting a broker-dealer or its
associated natural persons from using
“adviser” or “advisor” in a name or title
would mitigate the risk that a retail
investor would be misled into believing
and expecting that his or her “financial
advisor,”—who may solely provide
brokerage services at a broker-dealer—is

adviser’s use of names or titles. We request
comment on our understanding below.

410 Firms and financial professionals should keep
in mind the applicability of the antifraud provisions
of the federal securities laws, including section
17(a) of the Securities Act, and section 10(b) of the
Exchange Act and rule 10b—5 thereunder, to the use
of names or titles. See also generally FINRA Rule
2210 (stating in part ““[a]ll retail communications
and correspondence must: (A) Prominently disclose
the name of the member, or the name under which
the member’s broker-dealer business primarily is
conducted as disclosed on the member’s Form BD,
and may also include a fictional name by which the
member is commonly recognized or which is
required by any state or jurisdiction; (B) reflect any
relationship between the member and any non-
member or individual who is also named; and (C)
if it includes other names, reflect which products
or services are being offered by the member.”)

an investment adviser because of the
name or title. For example, if a retail
investor were to engage a financial
professional with the title “wealth
advisor” who solely provides brokerage
services but who is associated with a
dually registered firm,%1? such investor
would likely receive the dually
registered firm’s relationship summary.
The relationship summary would
include a description of both business
models; however, the retail investor
could incorrectly match the services he
or she would receive from such “wealth
advisor” to the description in the
relationship summary of investment
advisory services. As a result, the retail
investor may be misled to believe that
the brokerage services provided by the
“wealth advisor” are in fact the
investment advisory services as
described in the relationship summary.

Similarly, a retail investor who
engages a financial professional with the
title “wealth advisor”” who is associated
solely with a broker-dealer entity would
likely receive the broker-dealer’s
relationship summary, which focuses on
the characteristics of the broker-dealer
business model. As a result, there would
be an inconsistency between the
description of the broker-dealer
business model and the investors’ likely
perceptions that their professional is an
investment adviser. Therefore, the
proposed restriction on the use of names
or titles would increase the effectiveness
of the relationship summary by
reducing the risk of a mismatch between
investor preferences and type of services
received.

We acknowledge that studies have
demonstrated that many retail investors
select financial professionals and firms
based on personal referrals by family,
friends, or colleagues.#12 Even if the
name or title of the firm or professional
may not impact choices made by such
investors, we preliminarily believe that
the protections offered to other investors
by the proposed restriction and
disclosure requirements justify the
rules.

2. Dually Registered Firms and Dual
Hatted Financial Professionals

The proposed rule would permit firms
that are registered both as investment
advisers (including state-registered
investment advisers) and broker-dealers
to use the term “adviser” or “advisor”
in their name or title.413 The proposed

411 For the purposes of Section III, we are defining
a “‘dually registered firm” in the same manner as
it is defined in the baseline of the Economic
Analysis. See infra Section IV, note 453.

412 See infra note 546 and accompanying text. See
also Section IV.A.3.g.

413 See Exchange Act proposed rule 151-2(a)(1).
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rule would, however, only permit an
associated natural person of a dually
registered firm to use these terms where
such person is a supervised person of a
registered investment adviser and such
person provides investment advice on
behalf of such investment adviser.414
This would limit the ability of natural
persons associated with a broker-dealer
who do not provide investment advice
as an investment adviser from
continuing to use the term “adviser” or
“advisor” simply by virtue of the fact
that they are associated with a dually
registered firm.415 We discuss these
aspects of the rule in further detail
below.

a. Dually Registered Firms

We are not proposing to apply the
restriction to dually registered firms. We
believe that it is inappropriate to restrict
a dually registered firm from using a
name or title that accurately describes
its registration status. We recognize that
under our proposed rule there might be
occasions where a dually registered firm
provides a particular retail investor only
brokerage services, which could lead to
some investor confusion.

At the firm level, we do not believe
that the determination of when the
restriction applies should be based on
what capacity a dually registered firm is
acting in a particular circumstance, i.e.,
whether a dually registered firm is
acting solely as a broker-dealer and not
offering investment advisory services. If
we were to apply the restriction in this
manner, it could result in firms using
multiple names and titles, which may
lead to further confusion and create
operational and compliance
complexities. Accordingly, this could
lead to dually registered firms avoiding
the use of the title “adviser” or
“advisor” unless they believe they
would always offer investment advisory
services, which we believe is not
necessary to avoid the potential investor
harm. Additionally, we also seek to
avoid the potential misimpression that
may result should a firm use a name or
title to reflect only its brokerage services
and not its investment advisory
services. In such a circumstance, a retail
investor may not know that such firm
offers both business models and could
be led to believe that only brokerage
services are available.

414 See Exchange Act proposed rule 151-2(a)(2).

415 See section 202(a)(25) of the Advisers Act [15
U.S.C. 80b—2(a)(25)] defining “supervised person”
as “‘any partner, officer, director (or other person
occupying a similar status or performing similar
functions), or employee of an investment adviser,
or other person who provides investment advice on
behalf of the investment adviser and is subject to
the supervision and control of the investment
adviser”.

b. Dual Hatted Financial Professionals

Dual hatted financial professionals of
dually registered firms (including state-
registered investment advisers) can
provide brokerage services, advisory
services, or both. We believe it is
appropriate for financial professionals
that provide services as an investment
adviser to retail investors to be
permitted to use names or titles which
include “adviser” and “advisor,” even
if, as a part of their business, they also
provide brokerage services. As such, our
proposed rule would not restrict, for
example, a financial professional that is
both a supervised person of an
investment adviser and an associated
person of a broker-dealer from using the
term ““adviser” or ““advisor” in his or
her name or title if such person provides
investment advice to retail investors on
behalf of the investment adviser.416 We
believe that the relationship summary
can sufficiently reduce the risk of
investors being misled and avoid
investor harm because it contains
parallel information with respect to
each of the services the dual hatted
financial professional offers.

By contrast, we recognize that some
financial professionals of dually
registered firms only provide brokerage
services. We are concerned that if these
financial professionals use “adviser” or
“advisor” in their names or titles, retail
investors may be misled about the
nature of services they are receiving,
and may incorrectly believe that such
person would provide them investment
advisory services rather than brokerage
services. Therefore, we believe that a
financial professional who does not
provide investment advice to retail
investors on behalf of the investment
adviser, i.e., a financial professional that
only offers brokerage services to retail
investors, should be restricted from
using the title “adviser” or “advisor”
despite such person’s association with a
dually registered firm.

We recognize that, as with dually
registered firms, some dual hatted
financial professionals may under some
circumstances only offer brokerage
services to a particular retail investor,
which has the potential to cause
confusion. For the same reasons
discussed above regarding dually
registered firms, however, we do not
believe that the determination of when
the restriction applies should be based
on what capacity a dual hatted financial
professional is acting in a particular
circumstance, i.e., whether a dual hatted
professional is offering only brokerage
services to that particular investor and

416 See Exchange Act proposed rule 151-2(a)(2).

not offering investment advisory
services.41” Moreover, we are proposing
in Regulation Best Interest to require a
broker-dealer to make certain
disclosures, including the capacity of
the financial professional and firm.418
We request comment below on whether
and if so how the proposed rule should
address this particular circumstance.

C. Alternative Approaches

Over the past decade, we and
commenters have expressed concern
about broker-dealer marketing efforts,
including through the use of titles, and
whether these efforts are consistent with
a broker-dealer’s reliance on the
exclusion from the definition of
investment adviser under section
202(a)(11)(C) of the Advisers Act.419
Under section 202(a)(11)(C), a broker-
dealer is excluded from the definition of
investment adviser if its “performance
of [advisory] services is solely
incidental to the conduct of his business
as a broker or dealer and who receives
no special compensation therefor.” 420
In this regard, and as an alternative to
our proposed rule today, we considered
proposing a rule which would have
stated that a broker-dealer that uses the
term ‘“‘adviser” or “advisor’ as part of a
name or title cannot be considered to
provide investment advice solely
incidental to the conduct of its business
as a broker-dealer and therefore is not
excluded from the definition of
investment adviser under section
202(a)(11)(C). We also considered
proposing a rule that would preclude a
broker-dealer from relying on the
exclusion when such a broker-dealer
held itself out as an investment adviser.
We are not proposing these alternatives
for the reasons discussed below.
However, we request comment on these
alternatives below.

Our concerns regarding broker-dealer
marketing efforts are not new. For
example, we have previously requested
comment on whether we should
preclude broker-dealers from relying on
the solely incidental prong of the
exclusion if they market their services

417 See supra note 410. Firms and financial
professionals should keep in mind the applicability
of the antifraud provisions of the federal securities
laws, including section 17(a) of the Securities Act,
and section 10(b) of the Exchange Act and rule 10b—
5 thereunder, to the use of names or titles.

418 See Regulation Best Interest Proposal, supra
note 24.

419 See, e.g., Comment letter of Investment
Counsel Association of America (Feb. 7, 2005)
(“ICAA 2005 Letter); Comment letter of T. Rowe
Price (Feb. 22, 2005) (““T. Rowe Price 2005 Letter”’)
on Broker Dealer Reproposing Release, supra note
398. See also Certain Broker-Dealers Deemed Not to
Be Investment Advisers, Exchange Act Release No.
42099 (Nov. 4, 1999) (‘“Release 42099”).

420 Section 202(a)(11)(C) of the Advisers Act.
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in a manner that suggests that they are
offering advisory accounts, including
through the use of names or titles.421
While we have never viewed the broker-
dealer exclusion as precluding a broker-
dealer from marketing itself as
providing some amount of advisory
services, we have noted that these
marketing efforts raised ‘““troubling
questions as to whether the advisory
services are not (or would be perceived
by investors not to be) incidental to the
brokerage services.” 422 Certain
commenters have voiced similar
concerns, arguing that the use of certain
titles, such as “financial advisor,” is
inconsistent with the broker-dealer
exclusion, with some noting that the
marketing of advisory services by a
broker-dealer is inconsistent with those
services being solely incidental to the
brokerage business.423 Others, however,
contended that the titles are consistent
with the services provided by broker-
dealers, whether in fee-based or
commission-based accounts.424

Taking into account our concerns and
the views of commenters, we considered
proposing a rule which would have
stated that a broker-dealer that uses the
term “‘adviser” or “‘advisor’ as part of a
name or title would not be considered
to provide investment advice solely
incidental to the conduct of its
brokerage business and therefore would
not be excluded from the definition of
investment adviser under section
202(a)(11)(C) of the Advisers Act.425 In
considering this alternative, we
questioned whether a broker-dealer that
uses these terms to market or promote
its services to retail investors is doing so
because its advice is significant or even
instrumental to its brokerage business.
Consequently, we questioned whether
that broker-dealer’s provision of advice
is therefore no longer solely incidental
to its brokerage business. Similarly, we
believe that if a broker-dealer invests its
capital into marketing, branding, and
creating intellectual property in using
the terms “‘adviser” or “advisor” in its
name or its financial professionals’
titles, the broker-dealer is indicating
that advice is an important part of its

421 See, e.g., Release 42099, supra note 419.

422 See id.

423 See, e.g., ICAA 2005 Letter; T. Rowe Price
2005 Letter. See also e.g. AFL-CIO 2017 Letter; CFA
2017 Letter; Comment letter of CFA Institute (Jan.
10, 2018); Comment letter of The Committee for the
Fiduciary Standard (Jan. 12, 2018).

424 See Broker Dealer Reproposing Release.

425 As with the proposal, our alternative approach
would likewise preclude an associated natural
person of a dually registered firm from using the
term “adviser” or “‘advisor’” in a name or title
unless he or she is a supervised person of an
investment adviser and provides investment advice
on behalf of such investment adviser.

retail investor broker-dealer business.
As compared to the more principles-
based “holding out” approach below,
this alternative may offer more certainty
and clarity to broker-dealers. It also
specifically addresses our concerns
about the use of “adviser” and
“advisor,” as discussed in this release.
We also considered a broader
approach that would have precluded a
broker-dealer from relying on the solely
incidental exclusion of section
202(a)(11)(C) if a broker-dealer “held
itself out” as an investment adviser to
retail investors.426 For example,
“holding out”” could encompass a
broker-dealer that represented or
implied through any communication or
other sales practice (including through
the use of names or titles) that it was
offering investment advice to retail
investors subject to a fiduciary
relationship with an investment adviser.
As with our alternative approach above,
we questioned whether these activities
could suggest, or could reasonably be
understood as suggesting, that such
broker-dealer or its associated natural
persons were performing investment
advisory services in a manner that was
not solely incidental to their business as
a broker-dealer. In particular, this
approach could reduce the risk that if
we restricted certain titles (or limited
the use of certain titles used to market
services) other potentially misleading
titles could proliferate. Certain
commenters to Chairman Clayton’s
Request for Comment also supported
this approach, so that retail investors
receiving advice from firms “holding
out” as investment advisers would
receive appropriate protections, either
under the Advisers Act or through a
heightened standard of conduct for
broker-dealers.42” However, we

426 See AFL—CIO 2017 Letter, at 3 (stating that
“[o]ne way for the SEC to proceed is to clarify that
those firms that offer advisory services, or hold
themselves out as offering such services, cannot
take advantage of the existing broker-dealer ‘solely
incidental to’ exemption from the Investment
Advisers Act.””); IAA 2017 Letter; AICPA 2017
Letter.

427 See IAA 2017 Letter, at 11 (“We urge the
Commission to address this source of investor
confusion by prohibiting firms or individuals from
holding themselves out as trusted advisers without
being subject to either the Advisers Act fiduciary
principles or a new equally stringent best interest
standard under the Exchange Act, discussed
above.”). See also, e.g. AFL-CIO 2017 Letter, at 3
(“clarify that those firms that offer advisory
services, or hold themselves out as offering such
services, cannot take advantage of the existing
broker-dealer “solely incidental to” exemption from
the Investment Advisers Act. Permitting brokers to
rely on this exemption when engaged in advisory
activities has had the effect of exempting them from
the fiduciary duty appropriate to that advisory role.
Adopting this approach would require the SEC to
determine what constitutes “holding out”” as an
adviser, addressing marketing practices, as well as

preliminarily believe that a “holding
out” approach would create uncertainty
regarding which activities (and the
extent of such activities) would be
permissible. Such an approach could
also reduce investor choice, as broker-
dealers may decide to provide fewer
services out of an abundance of caution.

We are not proposing any of these
approaches however, because we
preliminarily believe that a restriction
on the use of ““‘adviser” and “advisor”
in names and titles in combination with
the requirement to deliver a relationship
summary would be a simpler, more
administrable approach to address the
confusion about the difference between
investment advisers and broker-dealers,
and to prevent investors from being
potentially misled, compared to the
alternatives presented above. While we
acknowledge that there are other titles
or marketing communications that may
contribute to investor confusion or
mislead investors, our proposal is
tailored toward creating greater clarity
with respect to the names and titles that
are most closely related to the statutory
term investment adviser. In particular,
our proposed rule, in combination with
the relationship summary, would help
distinguish between who is and who is
not an investment adviser and allow
retail investors to select the business
model that best suits their financial
goals. The restriction of the use of the
terms “adviser”” and “advisor” that we
are proposing is intended to augment
protections provided to investors by
applicable provisions of the federal
securities laws. Broker-dealers and their
natural associated persons can face
liability for intentionally, recklessly, or
negligently misleading investors about
the nature of the services they are
providing through, among other things,
materially misleading advertisements or
other communications that include
statements or omissions, or deceptive
practices or courses of business.428

We request comment generally on our
proposed restriction on the use of
certain titles and in particular on the
following issues:

¢ Given the required relationship
summary, is it necessary to impose any
restrictions on the use of names or
titles?

¢ Do you agree with our proposed
restriction on the use of “adviser” and
“advisor”’? Why or why not? To what
extent does the disclosure provided in
Form CRS complement our proposed

job titles, that create the reasonable expectation
among investors that they will receive advice and
not just sales recommendations.”).

428 See, e.g., rule 10b—5 under the Securities
Exchange Act and section 17(a) of the Securities
Act.



Federal Register/Vol. 83, No. 90/ Wednesday, May 9, 2018 /Proposed Rules

21465

restriction? To what extent could it be
a substitute?

¢ Is our approach too broad or too
narrow? Are there additional terms that
we should explicitly include in the
rule? For example, do any of the
following names or titles have the
potential to confuse investors about the
differences between investment advisers
and broker-dealers: Wealth manager;
financial consultant; financial manager;
money manager; investment manager;
and investment consultant?” Why or why
not? What are the names or titles most
commonly used that have the potential
for investor confusion? Should we
consider restricting the use of names,
titles, or terms that are synonymous
with “adviser” or “advisor” and if so,
what would those names, titles, or terms
be?

¢ Do commenters believe that names
or titles are a main factor contributing
to investor confusion and the potential
for investors to be misled, or are there
other more significant factors? For
example, do particular services offered
by broker-dealers contribute to, or
primarily cause, investor confusion and
the potential for the broker-dealer’s
customers to be misled into believing
that the broker-dealer is an investment
adviser? If so, which services
specifically? For example, do
commenters believe that retirement and
financial planning is more often
associated with investment advisers
rather than broker-dealers or vice versa?
Additionally, do commenters believe
that monitoring is more often associated
with investment advisers than broker-
dealers or vice versa?

e Our proposed rule does not apply to
financial professionals of a broker-
dealer when acting in the capacity, for
example, as an insurance broker on
behalf of an insurance company or a
banker on behalf of a bank. Do you
believe our proposed rule is clear that
such persons are excluded from the
restriction? If not, how should we
provide such clarification?

e As discussed above, our proposed
rule would not prohibit dually
registered firms from using the term
“adviser” or “advisor” in their name or
title. However, it would restrict the use
of such names or titles by some
associated natural persons and
supervised persons of those firms,
depending on whether they provide
investment advice to retail investors on
behalf of the investment adviser. Do you
agree with our proposed approach? Is
there investor confusion concerning
what capacity a dually registered firm,
a dual hatted financial professional, or
an associated or supervised person of a
dually registered firm is acting in when

communicating with a retail investor? If
such confusion exists, how should we
address it, in addition to the proposed
relationship summary? For example, are
retail investors confused about which
type of account their financial
professional is referring to when he or
she makes a particular
recommendation? If this is a source of
confusion, how should we address it
(e.g., should we address it through
affirmative disclosures of account types
in account statements or another form of
disclosure)?

e Given the prevalence of dually
registered firms and their associated
dual hatted financial professionals, do
retail investors typically believe they are
engaging a financial professional who is
solely a broker-dealer or investment
adviser, or do investors understand that
such person is a dual hatted
professional and therefore may be able
to engage with them as a broker-dealer
and an investment adviser? Or do retail
investors currently not understand
enough to distinguish among these
options in any meaningful manner?

¢ Do commenters believe that retail
investors will understand that there is,
and will continue to be under proposed
Regulation Best Interest, differences in
the standards of conduct, compensation
structures, and services offered (among
other items) depending on the capacity
in which such professional engages a
retail investor?

e We are proposing to permit or
restrict financial professionals
associated with dually registered firms
from using the term “adviser” or
“advisor” in their name or title based on
whether they provide investment advice
on behalf of such investment advisers.
Are there alternatives we should
consider in implementing this portion
of the rule? For example, should we
only allow a supervised person to use
such names or titles where “a
substantial part of his or her business
consists of rendering investment
supervisory services” to retail investors,
based upon a facts and circumstances
determination? 429

e Our proposed rule would not
prohibit dually registered firms or
dually hatted financial professionals
from using “adviser” or “advisor” in
their names or titles, even in
circumstances where the firm or

429 See section 208(c) of the Advisers Act: ““[i]t
shall be unlawful for any person registered under
section 203 of this title to represent that he is an
investment counsel or to use the name ‘investment
counsel’ as descriptive of his business unless (1) his
or its principal business consists of acting as
investment adviser, and (2) a substantial part of his
or its business consists of rendering investment
supervisory services.”

financial professional provides only
brokerage services to a particular retail
investor. Do you agree with our
approach? Why or why not? For
example, should the proposed rule’s
application depend on the capacity in
which a financial professional engages a
particular retail investor? If so, should
financial professionals use multiple
titles that would vary based on the
capacity in which they are acting, and
what titles would they use? Are there
compliance challenges associated with
this approach? Conversely, would this
discourage dually registered firms or
dually hatted financial professionals
from using any title with “adviser” or
“advisor,” even when they are
providing advisory services? Would this
discourage dually hatted financial
professionals from providing brokerage
services? Would a firm use different
names or titles for different subsets of
their financial professionals?

¢ Do you agree that the use of the
terms “adviser”” or “advisor’” by broker-
dealers are the main sources of investor
confusion? If so, what do these terms
confuse investors about (e.g., the
differences as to the standard of conduct
their financial professional owes, the
duration of the relationship, fees
charged, compensation)? Are investors
harmed by this confusion? If so, how?
Do you agree that “adviser” and
“advisor” are often associated with the
statutory term “investment adviser”’? Do
you believe that retail investors
understand what the terms “adviser”
and “‘broker-dealer” mean and can
correctly identify what type of financial
professional they have engaged?

¢ We understand that the terms
“adviser” or ““advisor” are included in
some professional designations earned
by financial professionals.430 We also
understand that particular professional
designations have been an area of
concern for FINRA and NASAA 431
Should we include an exception to
permit the use of professional
designations that use the terms
“adviser” or “advisor”’? What factors
should the Commission consider if it
were to include such an exception? For
example, should such an exception be
conditioned on prominent disclosure

430 See FINRA, Professional Designations,
available at https://www.finra.org/investors/
professional-designations.

431 See Senior Designations, FINRA Notice 11-52
(Nov. 2011), available at http://www.finra.org/sites/
default/files/NoticeDocument/p125092.pdf;
NASAA, NASAA Model Rule on the Use of Senior-
Specific Certifications and Professional
Designations (Mar. 20, 2008), available at http://
www.nasaa.org/wp-content/uploads/2011/07/3-
Senior Model Rule Adopted.pdf.


http://www.nasaa.org/wp-content/uploads/2011/07/3-Senior_Model_Rule_Adopted.pdf
http://www.nasaa.org/wp-content/uploads/2011/07/3-Senior_Model_Rule_Adopted.pdf
http://www.nasaa.org/wp-content/uploads/2011/07/3-Senior_Model_Rule_Adopted.pdf
http://www.finra.org/sites/default/files/NoticeDocument/p125092.pdf
http://www.finra.org/sites/default/files/NoticeDocument/p125092.pdf
https://www.finra.org/investors/professional-designations
https://www.finra.org/investors/professional-designations
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that the individual is not an investment
adviser or supervised by one?

¢ Do you agree with the proposed
approach in Exchange Act proposed
rules 151-2 and 151-3 and Advisers Act
proposed rule 211h—1 of limiting our
proposed rules to “retail investors”
where such persons are defined to
include all natural persons as discussed
above? 432 Should we instead exclude
certain categories of natural persons
based on their net worth or income
level, such as accredited investors,*33
qualified clients 434 or qualified
purchasers? 435 If we did exclude certain
categories of natural persons based on
their net worth, what threshold should
we use for measuring net worth? Should
we exclude certain categories of natural
persons for other reasons?

e Should we conform the definition
of retail investor to the definition of
retail customer as proposed in
Regulation Best Interest, which would
include non-natural persons, provided
the recommendation is primarily for
personal, family, or household
purposes? What kind of compliance
burdens would it create to base Form
CRS delivery off of a definition of retail
investor that only included
recommendations primarily for
personal, family, or household
purposes? Should the definition of retail
investor include trusts or similar
entities that represent natural persons,
as proposed? Are there other persons or
entities that should be covered? Should
we expand the definition to cover plan
participants in workplace retirement
plans who receive services from a
broker-dealer or investment adviser for
their individual accounts within a plan?

e What costs would broker-dealers
impacted by our proposed rule incur as
a result of having to rebrand themselves
and their financial professionals along
with revising their communications?
Are there means to mitigate such costs?
Would the costs differ if we made the
broker-dealer exclusion in the Advisers
Act unavailable to broker-dealers that
use the terms “adviser”” or “‘advisor”?

e How would broker-dealers and
associated natural persons of broker-
dealers who would be impacted by our
proposed rule change the way they
market themselves or communicate with
retail investors as a result of our
proposed rule? Would this cause any
other changes to their business? For
example, would more broker-dealer
firms also register with the Commission
or the states as investment advisers as

432 See supra notes 28—32 and accompanying text.
433 See supra note 66.
434 See supra note 67.
435 See supra note 68.

a result of our proposed rule? Will firms
exit the brokerage business as a result of
our proposed rule? Would more
associated natural persons of broker-
dealers become dual hatted?

e Would our proposed rule impact
the marketing and communications of
dually registered firms and their
professionals in any manner? If so, how?

¢ Do investment advisers and their
supervised persons also use names,
titles, or professional designations that
can lead or contribute to retail investor
confusion? If so, please provide
examples of these names or titles and
how they can lead or contribute to
confusion. Should we restrict
investment advisers and their
supervised persons from using these
names or titles?

e What costs would our proposed
restriction on certain names and titles
impose? Are there greater or lower costs
associated with our proposed rules as
compared to alternative approaches that
consider whether certain titles or
marketing practices are consistent with
advice being “solely incidental” to the
firm’s brokerage activities and thus
permissible for a firm relying on the
broker-dealer exclusion from the
Advisers Act? If so, what are the specific
cost estimates of each approach and the
components of those estimates? Are
there ways to mitigate their impact and
if so, what methods could be taken? Are
there operational and compliance
challenges associated with our proposed
approach as compared to the
alternatives approaches, and if so, what
are they?

e We request comment on the
alternative approach in which a broker-
dealer would not be considered to
provide investment advice solely
incidental to the conduct of its
brokerage business if it uses the term
“adviser” or “‘advisor” to market or
promote its services and would instead
treat such practices as indicating that
the broker-dealer’s advisory services are
not “solely incidental” to its conduct of
business as a broker-dealer. What would
be the advantages or disadvantages of
using this approach instead of the
approach we have proposed? Would the
alternative approach address and
mitigate investor confusion about the
differences between broker-dealers and
investment advisers? Would the
alternative approach reduce the
likelihood that investors may be misled
as to the type of firm they are engaging
with and therefore make an uninformed
decision? Would the alternative
approach have other effects on the
analysis of when advisory activities are
or are not solely incidental to brokerage
activities? How would this alternative

approach impact dually registered firms
and dual hatted financial professionals?
Are there operational and compliance
challenges associated with this
approach, and if so, what are they? How
would broker-dealers and associated
natural persons of broker-dealers
impacted by the alternative approach
change the way they market themselves
or communicate with retail investors as
a result of our proposed rule? Would
this cause any other changes to their
business?

e Would the alternative approach
discussed above that would preclude a
broker-dealer or an associated natural
person of a broker-dealer from relying
on the broker-dealer exclusion of
section 202(a)(11)(C) of the Advisers Act
if it “held itself out” as an investment
adviser address investor confusion?
What would be the advantages or
disadvantages of using this approach
instead of the approach we have
proposed? Which communications or
level of advice do you think imply that
a broker-dealer or its associated natural
person is “holding out” as an
investment adviser? How would an
approach that focuses on “holding out”
as an investment adviser impact access
to advice from different kinds of firms,
and how retail investors pay for this
advice? How would this approach affect
competition? Would this “holding out”
approach address any confusion that
may arise from broker-dealer marketing
efforts focusing on the ongoing
relationship between the broker and the
investor? Are there operational and
compliance challenges associated with
this approach, and if so, what are they?

e Instead of a prohibition or
restriction on the use of certain terms,
should we permit such terms but
require broker-dealers and their
associated natural persons other than
dual registrants and dual hatted
financial professionals to include a
disclaimer in their communications that
they are not an investment adviser or
investment adviser representative,
respectively, each time they use or refer
to the term “adviser” or “‘advisor”?
Would this approach address investor
confusion or mitigate the likelihood that
investors may be misled when broker-
dealers and their associated natural
persons use the term “adviser” or
“advisor”’? Should this approach be
coupled with an affirmative obligation
that a dually registered broker-dealer or
its dual hatted associated natural
persons disclose that it is an investment
adviser or an investment adviser
representative, respectively, when using
terms other than “adviser” or
“advisor”’? Would this requirement
discourage broker-dealers from using
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these terms even if they were not
prohibited? How would this approach
impact our proposed rule requiring
disclosure of the firm’s regulatory status
and the financial professional’s
association with the firm? How would
this approach impact dually registered
firms and dually hatted financial
professionals? Are there operational and
compliance challenges associated with
this approach, and if so, what are they?

e We recognize that the term
“adviser” is used differently in
connection with the regulation of
investment advisory services provided
to workplace retirement plans and IRAs
under ERISA and the prohibited
transaction provisions of the Internal
Revenue Code. For example, a statutory
exemption for the provision of
investment advice to participants of
ERISA-covered workplace retirement
plans and IRAs, and related DOL
regulations, define the term “fiduciary
adviser” broadly to include a variety of
persons acting in a fiduciary capacity in
providing investment advice, including
investment advisers registered under the
Advisers Act or under state laws,
registered broker-dealers, banks or
similar financial institutions providing
advice through a trust department, and
insurance companies, and their
affiliates, employees and other
agents.436 Given that there are
definitions of “adviser” under other
federal regulations that capture entities
and individuals who are not regulated
under the Advisers Act, would a
restriction on the use of the term
“adviser” that applies only to registered
broker-dealers and their registered
representatives contribute to investor
confusion or result in conflicting
regulations, and possibly increased
compliance burdens, or affect
competition?

e What would be the effect on
competition by prohibiting broker-
dealers from using these terms? What
would be the effect on competition by
the alternative approaches described?

D. Disclosures About a Firm’s
Regulatory Status and a Financial
Professional’s Association

We are also proposing rules under the
Exchange Act and the Advisers Act to
require a broker-dealer and an
investment adviser registered under

436 See ERISA §408 (g)(11)(A); Code
§4975(f)(8)(J)(i) and 29 CFR 2550.408g-1. In
addition, under the DOL’s BIC Exemption, the term
“Adviser” would mean an individual who is an
employee or other agent (including a registered
representative) of a state or federally registered
investment adviser, registered broker-dealer, bank
or similar financial institution, or an insurance
company. See Corrected BIC Exemption, infra note
504, section VIII(a).

section 203 to prominently disclose that
it is registered as a broker-dealer or
investment adviser, as applicable, with
the Commission in print or electronic
retail investor communications.#37 We
are also proposing as part of our
proposed Exchange Act rule to require
an associated natural person of a broker
or dealer to prominently disclose that he
or she is an associated person of a
broker-dealer registered with the
Commission in print or electronic retail
investor communications.438 In
addition, we are proposing as part of our
Advisers Act rule to require a
supervised person of an investment
adviser registered under section 203 to
prominently disclose that he or she is a
supervised person of an investment
adviser registered with the Commission
in print or electronic retail investor
communications.439 For example, an
investment adviser registered with the
Commission would prominently
disclose the following on its print or
electronic communications: “[Name of
Firm], an investment adviser registered
with the Securities and Exchange
Commission” or “[Name of Firm], an
SEC-registered investment adviser.”
Dually registered firms would similarly
be required to prominently disclose
both registration statuses in their print
or electronic communications, for
example: “[Name of Firm], an SEC-
registered broker-dealer and SEC-
registered investment adviser.”
Similarly, an associated natural person
of a broker-dealer would prominently
disclose the following, for example, on
his or her business card or signature
block: “[Name of professional], a [title]
of [Name of Firm], an associated person
of an SEC-registered broker-dealer.”
Alternatively, a supervised person of an
investment adviser would prominently
disclose the following on, for example,
his or her business card or signature
block: “[Name of professional], a [title]
of [Name of Firm], a supervised person
of an SEC-registered investment
adviser.” Finally, a financial
professional who is both an associated
person of a broker-dealer and a
supervised person of an investment
adviser would prominently disclose the
following, for example: “‘[Name of
professionall, a [title] of [Name of Firm],

437 See Exchange Act proposed rule 151-3(a) and
Advisers Act proposed rule 211h-1(a). We note that
in Form ADV investment advisers are required to
state that registration with the Commission does not
imply a certain level of skill or training. See Item
1.C. of Form ADV Part 2A. We are requesting
comment on whether we should require broker-
dealers and investment advisers to include this
statement in addition to disclosing their applicable
regulatory status.

438 See Exchange Act proposed rule 151-3(b).

439 See Advisers Act proposed rule 211h—1(b).

an associated person of an SEC-
registered broker-dealer and a
supervised person of an SEC- registered
investment adviser.”

Our proposed registration disclosure
rules, like the proposed restriction on
names and titles, or our proposed
alternative approaches, complement our
proposed requirement that broker-
dealers and investment advisers deliver
a relationship summary to retail
investors. Even if a firm uses various
titles, such as “wealth consultant” or
“wealth manager,” the legal term for
these firms is “investment adviser”” and/
or “‘broker-dealer.” These statutory
terms have meaning because they relate
to a particular regulatory framework that
is designed to address the nature and
scope of the firm’s activities, which the
firm would describe for a retail investor
in the relationship summary.440
Accordingly, we preliminarily believe
that requiring a firm to disclose whether
it is a broker-dealer or an investment
adviser in print or electronic
communications to retail investors
would assist retail investors to
determine which type of firm is more
appropriate for their specific investment
needs.

For similar reasons, we preliminarily
believe that because retail investors
interact with a firm primarily through
financial professionals, it is important
that financial professionals disclose the
firm type with which they are
associated. We acknowledge that in the
studies and the comments received,
retail investors generally believe broker-
dealers and investment advisers are
similar, and that they did not
understand differences between
them.441 As discussed above, while we
acknowledge that broker-dealers and
investment advisers are similar in that
they provide investment advice, they
commonly are dissimilar in a variety of
key areas such as disclosure of conflicts
of interest, types of fees charged, and
standard of conduct. In particular, the

440 For similar reasons, we are requiring the use
of the terms “supervised person” and ‘‘associated
person’ as they are defined legal terms generally
describing the financial professional’s association
with the investment adviser or broker-dealer,
respectively.

441 See supra Section IIL.A. See also, e.g., RAND
Study, supra note 5, at 19, 20 (“Many [industry
interview] participants reported that they thought
that offering such [fee-based account] products and
services meant that broker-dealers and investment
advisers became less distinguishable from one
another. They claimed that bundling of advice and
sales by broker-dealers also added to investor
confusion . . . . [Industry Representative]
interviews suggest that individual investors do not
distinguish between investment advisers and
broker-dealers. Marketplace changes that have
resulted in investment advisers and broker-dealers
offering similar services have added to investor
confusion.”).
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proposed relationship summary would
inform retail investors about many of
these differences, and in so doing,
would be addressing investor confusion.
As aresult, even if investors are
currently confused, over time they
should better understand that
investment advisers and broker-dealers
may be different, and how they are
different.

Similarly, our proposed rules to
require a firm to disclose whether it is
a broker-dealer or an investment adviser
in print or electronic communications to
retail investors would help to facilitate
investor understanding, even if
investors currently may not understand
the differences between investment
advisers and broker-dealers.

We believe that disclosures that are as
important as whether a firm is a broker-
dealer or an investment adviser or
whether a financial professional is
associated with a broker-dealer or is a
supervised person of an investment
adviser, should not be inconspicuous or
placed in fine print. Accordingly, we are
proposing to require a firm and its
financial professionals to disclose their
registration statuses in print
communications in a type size at least
as large as and of a font style different
from, but at least as prominent as, that
used in the majority of the
communication.#42 To be “prominent,”
for example, we believe the disclosures
should be included, at a minimum, on
the front of a business card or in another
communication, in a manner clearly
intended to draw attention to it. In
addition, we are proposing to require
the disclosure to be presented in the
body of the communication and not in
a footnote.#43 If a communication is
delivered through an electronic
communication or in any publication by
radio or television, the disclosure must
be presented in a manner reasonably
calculated to draw retail investors’
attention to it.#4¢ For example, in a
televised or video presentation, a voice
overlay and on-screen text could clearly
convey the required information.
Finally, we propose to stage the
compliance date to ensure that firms

442 See Exchange Act proposed rule 151-3(c)(1)
and Advisers Act proposed rule 211h-1(c)(1).

443 See supra note 442.

444 See Exchange Act proposed rule 151-3(c)(2)
and Advisers Act proposed rule 211h-1(c)(2). See
also Proposed Amendments to Investment
Company Advertising Rules, Investment Company
Act Release No. 25575 (May 17, 2002);
Amendments to Investment Company Advertising
Rules, Investment Company Act Release No. 26195
(Sept. 29, 2003) (stating that “radio and television
advertisements [must] give the required narrative
disclosures emphasis equal to that used in the
major portion of the advertisement”). See also 17
CFR 230.420.

and financial professionals can phase
out certain older communications from
circulation through the regular business
lifecycle rather than having to
retroactively change them.445

We request comment generally on our
proposed requirement to disclose a
firm’s regulatory status and, for
financial professionals, their association
with such firm, and in particular on the
following issues:

e Does our proposed rule requiring
disclosure of a firm’s registration status,
either alone or in combination with the
proposed relationship summary,
sufficiently address the concerns
addressed by our proposed restriction
on certain names or titles? If not, why
not?

e Would the proposed rules requiring
disclosure of registration status and the
financial professional’s association with
the firm give retail investors greater
clarity about various aspects of their
relationship with a financial
professional (e.g., his or her services,
compensation structures, conflicts of
interest, and legal obligations)?

¢ To what extent do firms already
clearly and conspicuously disclose their
federal and/or state registration as
investment advisers or broker-dealers?
To what extent do financial
professionals already disclose their
association with the broker-dealer or
investment adviser? If such status is
disclosed, is it typically in fine print or
presented in a manner that it is not
easily recognizable to investors?

¢ Do retail investors understand what
it means for a firm to be “registered”
with the Commission or a state?
Additionally, do retail investors
understand what it means for a financial
professional to be an “‘associated
person” of a broker-dealer or a
“supervised person” of an investment
adviser?

e Would our proposed rules improve
clarity and consistency for investors in
identifying a firm’s regulatory status and
a financial professional’s association
with a firm or will it lead to
unnecessary, wordy, and possibly
redundant disclosure? If the latter, how
can we address this?

o Are we correct that investors would
find it helpful to know whether a firm
is registered as an investment adviser or
a broker-dealer or a financial
professional is associated with a broker-
dealer or supervised by an investment
adviser so that they can refer to the
relationship summary to better

445 Similarly, we are not requiring firms to send
new communications to replace all older print
communications as this would be overly
burdensome and costly for firms.

understand the practical implications of
the firm’s registration and such financial
professional’s association with that
firm?

e Should dually registered firms be
required to disclose both registration
statuses? Would this requirement cause
more confusion or help to address it? If
so, how? By requiring a financial
professional to disclose whether he or
she is an associated person of a broker-
dealer or a supervised person of an
investment adviser, would we be
assisting retail investors in
understanding the capacity in which
their financial professional services
them? For example, would retail
investors serviced by dual hatted
financial professionals understand that
their financial professional may act in
dual capacities (i.e., brokerage and
advisory)?

e Are our proposed requirements
prescribing the presentation of the
disclosure appropriate? Should we
consider removing any of these
requirements? Alternatively, are there
requirements we should add? If so,
which requirements and why? Are there
requirements that we should modify?
For example, could the Commission’s
objective of ensuring prominence of
disclosure be served through a more
principles-based approach, or through
different requirements (e.g., that the
disclosure be not 20% smaller than the
principal text)?

e Should the account statement or
other disclosure clarify whether a retail
investor has an advisory or a brokerage
account? If so, how?

e Should our proposed rules define
“communication”? For example, should
we include in the rule a definition that
tracks FINRA’s definition of
“communication” in Rule 22107 In
particular, FINRA Rule 2210 defines a
“communication” as correspondence,
retail communications and institutional
communications. “Correspondence”
means any written (including
electronic) communication that is
distributed or made available to 25 or
fewer retail investors within any 30
calendar day period and ‘‘Retail
communication” means any written
(including electronic) communication
that is distributed or made available to
more than 25 retail investors within any
30 calendar day period. Finally,
“Institutional communication” means
any written (including electronic)
communication that is distributed or
made available only to institutional
investors, but does not include a
member’s internal communications. Are
there other definitions of
“communication” we should consider?
As an alternative to the word
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“communication” in our proposed
rules, should we use “advertisements”
as defined in rule 206(4)—1 under the
Advisers Act, or a different term? 446

e Should the proposed rules apply to
all communications to retail investors,
including oral communications? On the
other hand, are there certain types of
written communications that could be
exempted, e.g. communications that do
not make any financial or investment
recommendation or otherwise promote a
product or service of the member? 447

e Should we permit the use of
hyperlinks to the registration status
disclosure statement for electronic
communications rather than requiring
the disclosure statement on the
communication itself? Would
permitting hyperlinks limit or promote
the effectiveness of this disclosure
requirement, and if so, how?

¢ Should we require broker-dealers,
investment advisers and financial
professionals to state that registration
with the Commission does not imply a
certain level of skill or training? Are
there potential benefits or drawbacks to
requiring this type of statement?

IV. Economic Analysis

We are sensitive to the economic
effects, including the costs and benefits
that stem from the proposed rules.
Whenever the Commission engages in
rulemaking and is required to consider
or determine whether an action is
necessary or appropriate in the public
interest, section 3(f) of the Exchange Act
requires the Commission to consider
whether the action would promote
efficiency, competition, and capital
formation, in addition to the protection
of investors.448 Further, when making
rules under the Exchange Act, section
23(a)(2) of the Exchange Act requires the
Commission to consider the impact
such rules would have on
competition.#49 Section 23(a)(2) of the
Exchange Act also prohibits the
Commission from adopting any rule that
would impose a burden on competition
not necessary or appropriate in
furtherance of the purposes of the
Exchange Act.#50

Section 202(c) of the Advisers Act
requires the Commission, when
engaging in rulemaking and required to
consider or determine whether an action
is necessary or appropriate in the public
interest, also to consider whether the

446 See FINRA Rule 2210(a); rule 206(4)-1 under
the Advisers Act.

447 See FINRA Rule 2210(b)(1)(D)(iii) (exempting
certain communications from principal pre-
approval).

448 See 15 U.S.C. 77b(b) and 15 U.S.C. 78c(f).

449 See 15 U.S.C. 78w(a)(2).

450 Id‘

action will promote efficiency,
competition, and capital formation, in
addition to the protection of
investors.451 The Commission provides
both a qualitative assessment of the
potential effects and, where feasible,
quantitative estimates of the potential
aggregate initial and aggregate ongoing
costs. In some cases, however,
quantification is particularly
challenging due to the difficulty of
predicting how market participants
would act under the conditions of the
proposed rules. For example, although
we expect that the proposal would
increase retail investors’ understanding
of the services provided to them,
investors could respond differently to
the increased understanding—by
transferring to a different financial firm
or professional, hiring a financial
professional for the first time, or entirely
abandoning the financial services
market while moving their assets to
other products or markets (e.g., bank
deposits or insurance products). The
Commission encourages commenters to
provide any data and information that
could help us quantify these long-term
effects.

In the economic analysis that follows,
we first examine the current regulatory
and economic landscape to form a
baseline for our analysis. We then
analyze the likely economic effects—
including benefits and costs and impact
on efficiency, competition, and capital
formation—arising from the proposed
rules relative to the baseline discussed
below.

A. Baseline

This section discusses, as it relates to
this proposal, the current state of the
broker-dealer and investment adviser
markets, the current regulatory
environment, and the current state of
retail investor perceptions in the
market.

1. Providers of Financial Services
a. Broker-Dealers

As noted above, one market that
would be affected by these proposed
rules 452 is the market for broker-dealer
services, including firms that are dually
registered as broker-dealers and
investment advisers.453 The market for

45115 U.S.C. 80b-2(c).

452 “Proposed rules” used in this economic
analysis is inclusive of Form CRS and related
proposed forms as well as the proposed rules
themselves.

453 Not all firms that are dually registered as an
investment adviser and a broker-dealer offer both
brokerage and advisory accounts to retail
investors—for example, some dual registrants offer
advisory accounts to retail investors but offer only
brokerage services, such as underwriting services,

broker-dealer services encompasses a
small set of large broker-dealers and
thousands of small broker-dealers
competing for niche or regional
segments of the market.454

As of December 2017, there were
approximately 3,841 registered broker-
dealers with over 130 million customer
accounts. In total, these broker-dealers
have close to $4 trillion in total
assets.455 More than two-thirds of all
brokerage assets and close to one-third
of all customer accounts are held by the
16 largest broker-dealers, as shown in
Table 1, Panel A.#56 Of the broker-
dealers registered with the Commission
as of December 2017, 366 broker-dealers
were dually registered as investment
advisers; 457 however, these firms hold
nearly 90 million (68%) customer
accounts.458 Approximately 546 broker-

to institutional clients. For purposes of the
discussion of the baseline in this economic
analysis, a dual registrant is any firm that is dually
registered with the Commission as an investment
adviser and a broker-dealer. For the purposes of the
relationship summary, however, we propose to
define dual registrant as a firm that is dually
registered as a broker-dealer and an investment
adviser and offers services to retail investors as both
a broker-dealer and investment adviser. See supra
note 25.

454 See Risk Management Controls for Brokers or
Dealers with Market Access, Securities Exchange
Act Release No. 63241 (Nov. 3, 2010) [75 FR 69791,
69822 (Nov. 15, 2010)].

455 Assets are estimated by Total Assets
(allowable and non-allowable) from Part II of the
FOCUS filings (Form X—17A-5 Part II, available at
https://www.sec.gov/files/formx-17a-5_2.pdf) and
correspond to balance sheet total assets for the
broker-dealer. The Commission does not have an
estimate of the total amount of customer assets for
broker-dealers. We estimate broker-dealer size from
the total balance sheet assets as described above.

456 Approximately $3.91 trillion of total assets of
broker-dealers (98%) are at firms with total assets
in excess of $1 billion. Of the 30 dual registrants
in the group of broker-dealers with total assets in
excess of $1 billion, total assets for these dual
registrants are $2.46 trillion (62%) of aggregate
broker-dealer assets. Of the remaining 88 firms, 81
have affiliated investment advisers.

457 Because this number does not include the
number of broker-dealers who are also registered as
state investment advisers, the number undercounts
the full number of broker-dealers that operate in
both capacities. Further, not all firms that are dually
registered as an investment adviser and a broker-
dealer offer both brokerage and advisory accounts
to retail investors—for example, some dual
registrants offer advisory accounts to retail investors
but offer only brokerage services, such as
underwriting services, to institutional customers.
For purposes of the discussion of the baseline in
this economic analysis, a dual registrant is any firm
that is dually registered with the Commission as an
investment adviser and a broker-dealer.

458 Some broker-dealers may be affiliated with
investment advisers without being dually
registered. From Question 10 on Form BD, 2,145
broker-dealers report that directly or indirectly,
they either control, are controlled by, or under
common control with an entity that is engaged in
the securities or investment advisory business.
Comparatively, 2,478 (19.57%) SEC-registered
investment advisers report an affiliate that is a

Continued
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dealers (14%) reported at least one type
of non-securities business, including
insurance, retirement planning, mergers
& acquisitions, and real estate, among
others.#59 Approximately 74% of

registered broker-dealers report retail
customer activity.+60

Panel B of Table 1 limits the broker-
dealers to those that report some retail
investor activity. As of December 2017,
there were approximately 2,857 broker-
dealers that served retail investors, with

over $3.6 trillion in assets (90% of total
broker-dealer assets) and 128 million
(96%) customer accounts.461 Of those
broker-dealers serving retail investors,
360 are dually registered as investment
advisers.462

TABLE 1—PANEL A: REGISTERED BROKER-DEALERS AS OF DECEMBER 2017 463
[Cumulative Broker-Dealer Total Assets and Customer Accounts 464]

Cumulative
Size of broker-dealer Total number dugﬂ:gb?srtgrfed Cumulative number of
(total assets) of BDs Bgs total assets customer
Accounts 465
S50 DIlION e e ra e neas 16 10 $2,717 bil. 40,969,187
$1 billion to $50 billion 102 20 1,196 bil. 81,611,933
$500 million to $1 billion 38 7 26 bil. 4,599,330
$100 million to $500 million 118 26 26 bil. 1,957,981
$10 million to $100 million 482 94 17 bil. 2,970,133
$1 million to $10 MIllION ..ecvveieeecieeee e e 1,035 141 4 bil. 233,946
B I 1111 o OO PR URRSPPRRO 2,055 68 1 bil. 5,588
LI 1 LRSS 3,841 366 3,987 bil. 132,348,098
TABLE 1—PANEL B: REGISTERED RETAIL BROKER-DEALERS AS OF DECEMBER 2017
[Cumulative Broker-Dealer Total Assets and Customer Accounts]
Cumulative
Size of broker-dealer Total number dugﬂp;bgtgrfed Cumulative number of
(total assets) of BDs Bgs total assets customer
accounts
D10 I o) 1117 ) o RN 15 10 $2,647 bil. 40,964,945
$1 billion 10 $50 DIllION ....oeurieiiieeee e 70 19 923 bil. 77,667,615
$500 million to $1 billion 23 7 16 bil. 4,547,574
$100 million to $500 million 93 25 20 bil. 1,957,981
$10 million t0 $100 MIlION <...cceviiiiiieeee e 372 94 14 bil. 2,566,203
$1 million to $10 million .... 815 139 3 bil. 216,158
B I 01111 o PSP 1,469 66 $.4 bil. 5,588
LI 12 | USSR UPR 2,857 360 $3,624 bil. 127,926,064

broker-dealer in Section 7A of Schedule D of Form
ADV, including 1,916 SEC-registered investment
advisers that report an affiliate that is a registered
broker-dealer. Approximately 75% of total assets
under management of investment advisers are
managed by these 2,478 investment advisers.

459 We examined Form BD filings to identify
broker-dealers reporting non-securities business.
For the 546 broker-dealers reporting such business,
staff analyzed the narrative descriptions of these
businesses on Form BD, and identified the most
common types of businesses: Insurance (208),
management/financial/other consulting (101),
advisory/retirement planning (80), mergers &
acquisitions (71), foreign exchange/swaps/other
derivatives (31), real estate/property management
(31), tax services (15), and other (141). Note that a
broker-dealer may have more than one line of non-
securities business.

460 The value of customer accounts is not
available from FOCUS data for broker-dealers.
Therefore, to obtain estimates of firm size for
broker-dealers, we rely on the value of broker-
dealers total assets as obtained from FOCUS reports.
Retail sales activity is identified from Form BR,
which categorizes retail activity broadly (by

marking the “sales” box) or narrowly (by marking
the “retail” or “institutional” boxes as types of sales
activity). We use the broad definition of sales as we
preliminarily believe that many firms will just mark
“sales” if they have both retail and institutional
activity. However, we note that this may capture
some broker-dealers that do not have retail activity,
although we are unable to estimate that frequency.
We request comment on whether firms that
intermediate both retail and institutional customer
activity generally market only “sales” on Form BR.

461 Total assets and customer accounts for broker-
dealers that serve retail customers also include
institutional accounts. Data available from Form BD
and FOCUS data is not sufficiently granular to
identify the percentage of retail and institutional
accounts at firms.

462 Of the 36 dual registrants in the group of retail
broker-dealers with total assets in excess of $500
million, total assets for these dual registrants are
$2.19 trillion (60%) of aggregate retail broker-dealer
assets. Of the remaining 72 retail broker-dealers, 67
have affiliated investment advisers.

463 The data is obtained from FOCUS filings as of
December 2017. Note that there may be a double-
counting of customer accounts among in particular

the larger broker-dealers as they may report
introducing broker-dealer accounts as well in their
role as clearing broker-dealers.

464 In addition to the approximately 130 million
individual accounts at broker-dealers, there are
approximately 293,000 omnibus accounts (0.2% of
total accounts at broker-dealers), across all 3,841
broker-dealers, of which approximately 99% are
held at broker-dealers with greater than $1 billion
in total assets. See also supra note 455. Omnibus
accounts reported in FOCUS data are the accounts
of non-carrying broker-dealers with carrying broker-
dealers. These accounts may have securities of
multiple customers (of the non-carrying firm), or
securities that are proprietary assets of the non-
carrying broker-dealer. We are unaware from the
data available to determine how many customer
accounts non-carrying broker-dealers may have.
The data does not allow the Commission to parse
the total assets in those accounts to determine to
whom such assets belong. Therefore, our estimate
may be underinclusive of all customer accounts
held at broker-dealers.

465 Customer Accounts includes both broker-
dealer and investment adviser accounts for dual
registrants.
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Table 2 reports information on
brokerage commissions,*66 fees, and
selling concessions from the fourth
quarter of 2017 for all broker-dealers,
including dual registrants.467 On
average, broker-dealers, including those
that are dually registered as investment
advisers, earn about $2.1 million per
quarter in revenue from commissions
and more than double that amount in
fees,*68 although the Commission notes
that fees encompass a variety of fees, not
just those related to advisory
services.469 The level of revenues
earned from broker-dealers for
commissions and fees increases with
broker-dealer size, but also tends to be
more heavily weighted towards
commissions for broker-dealers with
less than $10 million in assets and is
weighted more heavily towards fees for
broker-dealers with assets in excess of
$10 million. For example, for the 102

broker-dealers with assets between $1
billion and $50 billion, average
revenues from commissions are $25
million, while average revenues from
fees are approximately $91 million.47°

In addition to revenue generated from
commissions and fees, broker-dealers
may also receive revenues from other
sources, including margin interest,
underwriting, research services, and
third-party selling concessions, such as
from sales of investment company
(“IC”’) shares. As shown in Table 2,
Panel A, these selling concessions are
generally a smaller fraction of broker-
dealer revenues than either
commissions or fees, except for broker-
dealers with total assets between $10
million and $100 million. For these
broker-dealers, revenue from third-party
selling concessions is the largest
category of revenues and constitutes

approximately 44% of total revenues
earned by these firms.

Table 2, Panel B, below provides
aggregate revenues by revenue type
(commissions, fees, or selling
concessions) for broker-dealers
delineated by whether the broker-dealer
is also a dual registrant. Broker-dealers
dually registered as investment advisers
have a significantly larger fraction of
their revenues from fees compared to
commissions or selling concessions,
whereas broker-dealers that are not
dually registered generated
approximately 43% of their advice-
related revenues as commissions and
only 32% of their advice-related
revenues from fees, although we lack
granularity to determine whether
advisory services, in addition to
supervision and administrative services,
contribute to fees at standalone broker-
dealers.

TABLE 2—PANEL A: AVERAGE BROKER-DEALER REVENUES FROM REVENUE GENERATING ACTIVITIES 471

Size of broker-dealer in total assets N Commissions Fees 472 ICs)aslﬁzr%fs
>$50 billion ................. 16 | $176,193,599 | $365,014,954 $20,493,769
$1 billion—$50 billion ..... 102 25,109,619 91,966,559 18,808,687
$500 million—$1 billion 38 6,322,803 11,312,112 6,724,401
$100 Million—$500 MIlION ...oocuviiiiicieecee e 118 7,698,889 11,338,175 4,536,407
$10 million—$100 million 483 1,801,079 2,811,290 3,653,475
$1 Million—=$10 MIllION ...eeiiiiee e 1,035 633,720 372,757 217,444
D I 11111 TSROSO USROS 2,049 66,503 38,618 26,270

Average of All Broker-Dealers ...........coovuiiiiiiiiiniiieeeiee e 3,841 2,132,544 4,897,521 1,322,759

TABLE 2—PANEL B: AGGREGATE TOTAL REVENUES FROM REVENUE GENERATING ACTIVITIES FOR BROKER-DEALERS

BASED ON DUAL REGISTRANT STATUS

. Sales of IC
Broker-dealer type N Commissions Fees473 shares
Dual Registered as IAS .......cccciiriiirieiieieeses et 366 $4.27 bil. $15.88 bil. $2.8 bil.
Standalone Registered BDS ..........cocooiiiiiiiiiiiiiicneee e 3,475 3.92 bil. 2.93 bil. 2.28 bil.
AL e e e 3,841 8.19 bil. 18.81 bil. 5.08 bil.

466 FOCUS data does not provide mark-ups or
mark-downs as a separate revenue category and
they are not included as part of the brokerage
commission revenue.

467 Source: FOCUS data.

468 Fees, as detailed in the FOCUS data, include
fees for account supervision, investment advisory
and administrative services. Beyond the broad
classifications of fee types included in fee revenue,
we are unable to determine whether fees such as
12b-1 fees, sub-accounting, or other such service
fees are included. The data covers both broker-
dealers and dually-registered firms. FINRA’s
Supplemental Statement of Income, Line 13975
(Account Supervision and Investment Advisory
Services) denotes that fees earned for account

supervision are those fees charged by the firm for
providing investment advisory services where there
is no fee charged for trade execution. Investment
Advisory Services generally encompass investment
advisory work and execution of client transactions,
such as wrap arrangements. These fees also include
fees charged by broker-dealers that are also
registered with the Commodity Futures Trading
Commission (““CFTC”), but do not include fees
earned from affiliated entities (Item A of question
9 under Revenue in the Supplemental Statement of
Income).

469 With respect to the FOCUS data, additional
granularity of what services comprise “advisory
services” is not available.

470 A rough estimate of total fees in this size
category would be 102 broker-dealers with assets
between $1 billion and $50 billion multiplied by
the average fee revenue of $91 million, or $9.381
billion in total fees. Divided by the number of
customer accounts in this size category
(81,611,933), the average account would be charged
approximately $115 in fees per quarter, or $460 per

year.

471 The data obtained from December 2017
FOCUS reports and averaged across size groups.

472 Fees, as detailed in the FOCUS data, include
fees for account supervision, investment advisory
and administrative services. The data covers both
broker-dealers and dually-registered firms.

473 See id.
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i. Disclosures for Broker-Dealers

Broker-dealers register with and
report information to the Commission,
the SROs, and other jurisdictions
through Form BD. Form BD requires
information about the background of the
applicant, its principals, controlling
persons, and employees, as well as
information about the type of business
the broker-dealer proposes to engage in
and all control affiliates engaged in the
securities or investment advisory
business.#74 Broker-dealers report
whether a broker-dealer or any of its
control affiliates have been subject to
criminal prosecutions, regulatory
actions, or civil actions in connection
with any investment-related activity, as
well as certain financial matters.475
Once a broker-dealer is registered, it
must keep its Form BD current by
amending it promptly when the
information is or becomes inaccurate for
any reason.4”6 In addition, firms report
similar information and additional
information to FINRA pursuant to
FINRA Rule 4530.477 The current
Paperwork Reduction Act estimate for
the total industry-wide annual filing
burden to comply with rule 15b1-1 and
file Form BD is approximately 4,999
hours, with an estimated internal cost of
compliance associated with those
burden hours for all broker-dealers of
$1,394,721.

A significant amount of information
concerning broker-dealers and their
associated natural persons, including
information from Form BD, Form BDW,
and Forms U4, U5, and U6, is publicly
available through FINRA’s BrokerCheck
system. This information includes
violations of and claims of violations of
the securities and other financial laws
by broker-dealers and their financial
professionals; criminal or civil
litigation, regulatory actions, arbitration,
or customer complaints against broker-
dealers and their financial professionals;
and the employment history and
licensing information of financial
professionals associated with broker-
dealers, among other things.478

Broker-dealers are subject to other
disclosure requirements under the

474 See generally Form BD.

475 See Item 11 and Disclosure Reporting Pages,
Form BD.

476 See Exchange Act rule 15b3—1(a).

477 See supra Section I1.B.7.

478 FINRA Rule 8312 governs the information
FINRA releases to the public via BrokerCheck. See
supra note 280 and accompanying text.

federal securities laws and SRO rules.
For instance, under existing antifraud
provisions of the Exchange Act, a
broker-dealer has a duty to disclose
material information to its customers
conditional on the scope of the
relationship with the customer.479
Disclosure has also been a feature of
other regulatory efforts related to
financial services, including those of
DOL and certain FINRA rules.480

b. Investment Advisers

Other parties that would be affected
by the proposed rules and proposed
Form CRS are SEC-registered
investment advisers.481 This section
first discusses SEC-registered
investment advisers, followed by a
discussion of state-registered investment
advisers.

As of December 2017, there are
approximately 12,700 investment
advisers registered with the
Commission. The majority of SEC-
registered investment advisers report
that they provide portfolio management
services for individuals and small
businesses.*82

479 A broker-dealer also may be liable if it does
not disclose “material adverse facts of which it is
aware”. See, e.g., Chasins v. Smith, Barney & Co.,
438 F.2d at 1172; SEC v. Hasho, 784 F. Supp. at
1110; Release 48758, supra note 243 (“When a
securities dealer recommends stock to a customer,
it is not only obligated to avoid affirmative
misstatements, but also must disclose material
adverse facts of which it is aware. That includes
disclosure of “‘adverse interests” such as “‘economic
self-interest” that could have influenced its
recommendation.”) (citations omitted).

480 See, infra Section IV.A.1.c; FINRA Notice 10—
54, supra note 12. Generally, all registered broker-
dealers that deal with the public must become
members of FINRA, a registered national securities
association, and may choose to become exchange
members. See Exchange Act section 15(b)(8) and
Exchange Act rule 15b9-1. FINRA is the sole
national securities association registered with the
SEC under section 15A of the Exchange Act.
Accordingly, for purposes of discussing a broker-
dealer’s regulatory requirements when providing
advice, we focus on FINRA’s regulation,
examination and enforcement with respect to
member broker-dealers. FINRA disclosure rules
include but are not limited FINRA rules 2210(d)(2)
(communications with the public), 2260
(disclosures), 2230 (customer account statements
and confirmations), and 2270 (day-trading risk
disclosure statement).

481]n addition to SEC-registered investment
advisers, which are the focus of this section, the
proposed rules and proposed Form CRS could also
affect banks, trusts, insurance companies, and other
providers of financial advice.

482 Of the approximately 12,700 SEC-registered
investment advisers, 7,979 (64%) report in Item
5.G.(2) of Form ADV that they provide portfolio
management services for individuals and/or small
businesses. In addition, there are approximately

Of all SEC-registered investment
advisers, 366 identified themselves as
dually registered broker-dealers.483
Further, 2,478 investment advisers
(20%) reported an affiliate that is a
broker-dealer, including 1,916
investment advisers (15%) that reported
an SEC-registered broker-dealer
affiliate.484 As shown in Panel A of
Table 3 below, in aggregate, investment
advisers have over $72 trillion in assets
under management (“AUM”). A
substantial percentage of AUM at
investment advisers is held by
institutional clients, such as investment
companies, pooled investment vehicles,
and pension or profit sharing plans;
therefore, although the dollar value of
AUM for investment advisers and of
customer assets in broker-dealer
accounts is comparable, the total
number of accounts for investment
advisers is only 27% of the number of
customer accounts for broker-dealers.

Based on staff analysis of Form ADV
data, approximately 60% of investment
advisers (7,600) have some portion of
their business dedicated to retail
investors, including both high net worth
and non-high net worth individual
clients, as shown in Panel B of Table
3.485 [n total, these firms have
approximately $32 trillion of assets
under management.486 Approximately
6,600 registered investment advisers
(52%) serve 29 million non-high net
worth individual clients and have
approximately $5.33 trillion in assets
under management, while nearly 7,400
registered investment advisers (58%)
serve approximately 4.8 million high
net worth individual clients with $6.56
trillion in assets under management.487

17,800 state-registered investment advisers, of
which 145 are also registered with the Commission.
Approximately 13,800 state-registered investment
advisers are retail facing (see Item 5.D of Form
ADV).

483 See supra note 457.

484 Jtem 7.A.1 of Form ADV.

485 We use the responses to Items 5.D.(a)(1),
5.D.(a)(3), 5.D.(b)(1), and 5.D.(b)(3) of Part 1A. If at
least one of these responses was filled out as greater
than 0, the firm is considered as providing business
to retail investors. Form ADV Part 1A.

486 The aggregate AUM reported for these
investment advisers that have retail investors
includes both retail AUM as well as any
institutional AUM also held at these advisers.

487 Estimates are based on IARD system data as
of December 31, 2017. The AUM reported here is
specifically that of those non-high net worth clients.
Of the 7,600 investment advisers serving retail
investors, 360 may also be dually registered as
broker-dealers.
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TABLE 3—PANEL A: REGISTERED INVESTMENT ADVISERS (RIAS) AS OF DECEMBER 2017
[Cumulative RIA assets under management (AUM) and accounts]
Size of investment adviser Number of dugﬂp;ggtgrfed Cumulative %ﬂmggﬁ‘é?
RIAs RIAs AUM accounts
S50 DIION .ot ettt aae s 246 15 $48,221 bil. 17,392,968
$1 billion to $50 billion ... 3,238 115 21,766 bil. 11,560,805
$500 million to $1 billion .... 1,654 53 1,090 bil. 2,678,084
$100 million to $500 million 5,568 129 1,303 bil. 3,942,639
$10 million to $100 million .. 1,103 24 59 bil. 198,659
$1 million to $10 million .. 172 2 1 bil. 5,852
B I 11111 RO 778 28 .02 bil. 31,291
LI ] €= RSP RRRRORUPRRNt 12,659 366 72,439 bil. 35,810,298
TABLE 3—PANEL B: RETAIL REGISTERED INVESTMENT ADVISERS (RIAS) AS OF DECEMBER 2017
[Cumulative RIA assets under management (AUM) and accounts]
Size of investment adviser Number of dugﬂp;ggtgrfed Cumulative %ﬂmglgti\é?
RIAs RIAs AUM accounts

S50 DIION et ettt ettt aeeeaeas 106 15 $22,788 bil. 16,638,548
$1 billion to $50 billion ... 1,427 114 8,472 bil. 10,822,275
$500 million to $1 billion ..... 934 52 652 bil. 2,602,220
$100 million to $500 million ... 4,114 126 917 bil. 3,814,900
$10 million to $100 million .. . 711 24 40 bil. 231,663
$1 million t0 $10 MIllON <..ooviieiiiiie e 98 1 .4 bil. 5,804
D I 11111 TSSOSO 198 29 .02 bil. 31,271
LI ] 2= USSRt 7,588 361 32,870 bil. 34,146,681

As an alternative to registering with
the Commission, smaller investment
advisers could register with state
regulators.488 As of December 2017,
there are 17,635 state registered
investment advisers,*89 of which 145 are
also registered with the Commission. Of
the state-registered investment advisers,

488 Pursuant to the Dodd-Frank Act, Item 2.A. of
Part 1A of Form ADV requires an investment
adviser to register with the SEC if it (i) is a large
adviser that has $100 million or more of regulatory
assets under management (or $90 million or more
if an adviser is filing its most recent annual
updating amendment and is already registered with
the SEC); (ii) is a mid-sized adviser that does not
meet the criteria for state registration or is not
subject to examination; (iii) meets the requirements
for one or more of the revised exemptive rules
under section 203A discussed below; (iv) is an
adviser (or subadviser) to a registered investment
company; (v) is an adviser to a business
development company and has at least $25 million
of regulatory assets under management; or (vi)
received an order permitting the adviser to register
with the Commission. Although the statutory
threshold is $100 million, the SEC raised the
threshold to $110 million for those investment
advisers that do not already file with the SEC.

489 There are 79 investment advisers with latest
reported Regulatory Assets Under Management in
excess of $110 million but are not listed as
registered with the SEC. For the purposes of this
rulemaking, these are considered erroneous
submissions.

236 are dually registered as broker-
dealers, while 5% (920) report a broker-
dealer affiliate. In aggregate, state-
registered investment advisers have
approximately $341 billion in AUM.
Eighty-two percent of state-registered
investment advisers report that they
provide portfolio management services
for individuals and small businesses,
compared to just 64% for SEC-registered
investment advisers.

Approximately 77% of state-
registered investment advisers (13,470)
have some portion of their business
dedicated to retail investors,90 and in
aggregate, these firms have
approximately $308 billion in AUM.491
Approximately 12,700 (72%) state-
registered advisers serve 616,000 non-
high net worth retail clients and have
approximately $125 billion in AUM,
while over 11,000 (63%) state-registered
advisers serve approximately 194,000

490 We use the responses to Items 5.D.(a)(1),
5.D.(a)(3), 5.D.(b)(1), and 5.D.(b)(3) of Part 1A. If at
least one of these responses was filled out as greater
than 0, the firm is considered as providing business
to retail investors. Form ADV Part 1A.

491 The aggregate AUM reported for these
investment advisers that have retail investors
includes both retail AUM as well as any
institutional AUM also held at these advisers.

high net worth retail clients with $138
billion in AUM.492

Table 4 details the compensation
structures employed by approximately
12,700 investment advisers.
Approximately 95% are compensated
through a fee-based arrangement, where
a percentage of assets under
management are remitted to the
investment adviser from the investor for
advisory services. As shown in the table
below, most investment advisers rely on
a combination of different compensation
types, beyond fee-based compensation,
including fixed fees, hourly charges,
and performance based fees. Less than
4% of investme