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Federal Communications Commission § 76.906 

service, a television receive-only sat-
ellite program distributor, a video 
dialtone service provider, or a satellite 
master antenna television service pro-
vider that makes available for pur-
chase, by subscribers or customers, 
multiple channels of video program-
ming. 

(e) Service of a multichannel video 
programming distributor will be 
deemed offered: 

(1) When the multichannel video pro-
gramming distributor is physically 
able to deliver service to potential sub-
scribers, with the addition of no or 
only minimal additional investment by 
the distributor, in order for an indi-
vidual subscriber to receive service; 
and 

(2) When no regulatory, technical or 
other impediments to households tak-
ing service exist, and potential sub-
scribers in the franchise area are rea-
sonably aware that they may purchase 
the services of the multichannel video 
programming distributor. 

(f) For purposes of determining the 
number of households subscribing to 
the services of a multichannel video 
programming distributor other than 
the largest multichannel video pro-
gramming distributor, under paragraph 
(b)(2)(ii) of this section, the number of 
subscribers of all multichannel video 
programming distributors that offer 
service in the franchise area will be ag-
gregated. 

(g) In order to offer comparable pro-
gramming as that term is used in this 
section, a competing multichannel 
video programming distributor must 
offer at least 12 channels of video pro-
gramming, including at least one chan-
nel of nonbroadcast service program-
ming. 

(h) For purposes of paragraph (b)(2) of 
this section, entities are affiliated if ei-
ther entity has an attributable interest 
in the other or if a third party has an 
attributable interest in both entities. 
Attributable interest shall be defined 
by reference to the criteria set forth in 
Notes 1 through 5 to § 76.501. 

(i) For purposes of paragraph (b)(4) of 
this section, entities are affiliated if ei-
ther entity has an attributable interest 
in the other or if a third party has an 
attributable interest in both entities. 

Attributable interest shall be defined 
as follows: 

(1) A 10% partnership or voting eq-
uity interest in a corporation will be 
cognizable. 

(2) Subject to paragraph (i)(3), a lim-
ited partnership interest of 10% or 
more shall be attributed to a limited 
partner unless that partner is not ma-
terially involved, directly or indi-
rectly, in the management or operation 
of the media-related activities of the 
partnership and the relevant entity so 
certifies. An interest in a Limited Li-
ability Company (‘‘LLC’’) or Registered 
Limited Liability Partnership 
(‘‘RLLP’’) shall be attributed to the in-
terest holder unless that interest hold-
er is not materially involved, directly 
or indirectly, in the management or 
operation of the media-related activi-
ties of the partnership and the relevant 
entity so certifies. Certifications must 
be made pursuant to the guidelines set 
forth in Note 2(f) to § 76.501. 

(3) Notwithstanding paragraph (i)(2), 
the holder of an equity or debt interest 
or interests in an entity covered by 
this rule shall have that interest at-
tributed if the equity (including all 
stockholdings, whether voting or non-
voting, common or preferred, and part-
nership interests) and debt interest or 
interests, in the aggregate, exceed 33 
percent of the total asset value (all eq-
uity plus all debt) of that entity. 

(4) Discrete ownership interests held 
by the same individual or entity will be 
aggregated in determining whether or 
not an interest is cognizable under this 
section. An individual or entity will be 
deemed to have a cognizable invest-
ment if the sum of the interests other 
than those held by or through ‘‘passive 
investors’’ is equal to or exceeds 10%. 

[58 FR 29753, May 21, 1993, as amended at 59 
FR 17972, Apr. 15, 1994; 61 FR 18978, Apr. 30, 
1996; 62 FR 6495, Feb. 12, 1997; 64 FR 35950, 
July 2, 1999; 64 FR 67196, Dec. 1, 1999; 69 FR 
72046, Dec. 10, 2004] 

§ 76.906 Presumption of effective com-
petition. 

In the absence of a demonstration to 
the contrary cable systems are pre-
sumed: (a) To be subject to effective 
competition pursuant to section 
76.905(b)(2); and (b) Not to be subject to 

VerDate Sep<11>2014 11:42 Jul 08, 2021 Jkt 250217 PO 00000 Frm 00657 Fmt 8010 Sfmt 8010 Y:\SGML\250217.XXX 250217



648 

47 CFR Ch. I (10–1–20 Edition) § 76.907 

effective competition pursuant to sec-
tion 76.905(b)(1), (3) or (4). 

[80 FR 38012, July 2, 2015] 

§ 76.907 Petition for a determination of 
effective competition. 

(a) A cable operator (or other inter-
ested party) may file a petition for a 
determination of effective competition 
with the Commission pursuant to the 
Commission’s procedural rules in § 76.7. 

(b) If the cable operator seeks to 
demonstrate that effective competition 
as defined in § 76.905(b)(1), (3), or (4) ex-
ists in the franchise area, it bears the 
burden of demonstrating the presence 
of such effective competition. Effective 
competition as defined in § 76.905(b)(2) 
is governed by the presumption in 
§ 76.906, except that where a franchising 
authority has rebutted the presump-
tion of competing provider effective 
competition as defined in § 76.905(b)(2) 
and is certified, the cable operator 
must demonstrate that circumstances 
have changed and effective competition 
is present in the franchise area. 

NOTE TO PARAGRAPH (b): The criteria for 
determining effective competition pursuant 
to § 76.905(b)(4) are described in Implementa-
tion of Cable Act Reform Provisions of the 
Telecommunications Act of 1996, Report and 
Order in CS Docket No. 96–85, FCC 99–57 (re-
leased March 29, 1999). 

(c) If the evidence establishing effec-
tive competition is not otherwise 
available, cable operators may request 
from a competitor information regard-
ing the competitor’s reach and number 
of subscribers. A competitor must re-
spond to such request within 15 days. 
Such responses may be limited to nu-
merical totals. In addition, with re-
spect to petitions filed seeking to dem-
onstrate the presence of effective com-
petition pursuant to § 76.905(b)(4), the 
Commission may issue an order direct-
ing one or more persons to produce in-
formation relevant to the petition’s 
disposition. 

[64 FR 35950, July 2, 1999, as amended at 80 
FR 38013, July 2, 2015] 

§ 76.910 Franchising authority certifi-
cation. 

(a) A franchising authority must be 
certified by the Commission in order to 
regulate the basic service tier and asso-

ciated equipment of a cable system 
within its jurisdiction. 

(b) To be certified, the franchising 
authority must file with the Commis-
sion a written certification that: 

(1) The franchising authority will 
adopt and administer regulations with 
respect to the rates for the basic serv-
ice tier that are consistent with the 
regulations prescribed by the Commis-
sion for regulation of the basic service 
tier; 

(2) The franchising authority has the 
legal authority to adopt, and the per-
sonnel to administer, such regulations; 

(3) Procedural laws and regulations 
applicable to rate regulation pro-
ceedings by such authority provide a 
reasonable opportunity for consider-
ation of the views of interested parties; 
and 

(4) The cable system in question is 
not subject to effective competition. 
The franchising authority must submit 
specific evidence demonstrating its re-
buttal of the presumption in § 76.906 
that the cable operator is subject to ef-
fective competition pursuant to sec-
tion 76.905(b)(2). Unless a franchising 
authority has actual knowledge to the 
contrary, the franchising authority 
may rely on the presumption in § 76.906 
that the cable operator is not subject 
to effective competition pursuant to 
section 76.905(b)(1), (3), or (4). The fran-
chising authority bears the burden of 
submitting evidence rebutting the pre-
sumption that competing provider ef-
fective competition, as defined in 
§ 76.905(b)(2), exists in the franchise 
area. If the evidence establishing the 
lack of effective competition is not 
otherwise available, franchising au-
thorities may request from a multi-
channel video programming distributor 
information regarding the multi-
channel video programming distribu-
tor’s reach and number of subscribers. 
A multichannel video programming 
distributor must respond to such re-
quest within 15 days. Such responses 
may be limited to numerical totals. 

(c) The written certification de-
scribed in paragraph (b) of this section 
shall be made by completing and filing 
FCC Form 328. FCC Form 328 can be ob-
tained from the internet at http:// 
www.fcc.gov/Forms/Form328/328.pdf or by 
calling the FCC Forms Distribution 

VerDate Sep<11>2014 11:42 Jul 08, 2021 Jkt 250217 PO 00000 Frm 00658 Fmt 8010 Sfmt 8010 Y:\SGML\250217.XXX 250217


		Superintendent of Documents
	2021-07-14T14:20:58-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




