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used in paragraph (a) of this section in-
cludes, but is not limited to, the fol-
lowing:

(i) Any effort or action by a cable op-
erator that has an attributable interest
in a terrestrial cable programming
vendor to unduly or improperly influ-
ence the decision of such vendor to sell,
or unduly or improperly influence such
vendor’s prices, terms, and conditions
for the sale of, terrestrial cable pro-
gramming to any unaffiliated multi-
channel video programming  dis-
tributor.

(ii) Discrimination in the prices,
terms, or conditions of sale or delivery
of terrestrial cable programming
among or between competing cable sys-
tems, competing cable operators, or
any competing multichannel video pro-
gramming distributors, or their agents
or buying groups, by a terrestrial cable
programming vendor that is wholly
owned by, controlled by, or under com-
mon control with a cable operator or
cable operators, satellite cable pro-
gramming vendor or vendors in which a
cable operator has an attributable in-
terest, or satellite broadcast program-
ming vendor or vendors; except that
the phrase does not include the prac-
tices set forth in §76.1002(b)(1) through
(3). The cable operator or cable opera-
tors, satellite cable programming ven-
dor or vendors in which a cable oper-
ator has an attributable interest, or
satellite broadcast programming ven-
dor or vendors that wholly own or con-
trol, or are under common control
with, such terrestrial cable program-
ming vendor shall be deemed respon-
sible for such discrimination and any
complaint based on such discrimina-
tion shall be filed against such cable
operator, satellite cable programming
vendor, or satellite broadcast program-
ming vendor.

(iii) Exclusive contracts, or any prac-
tice, activity, or arrangement tanta-
mount to an exclusive contract, for
terrestrial cable programming between
a cable operator and a terrestrial cable
programming vendor in which a cable
operator has an attributable interest.

(2) Any multichannel video program-
ming distributor aggrieved by conduct
described in paragraph (b)(1) of this
section that it believes constitutes a
violation of paragraph (a) of this sec-
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tion may commence an adjudicatory
proceeding at the Commission to ob-
tain enforcement of the rules through
the filing of a complaint. The com-
plaint shall be filed and responded to in
accordance with the procedures speci-
fied in §76.7, as modified by §76.1003,
with the following additions or
changes:

(i) The defendant shall answer the
complaint within forty-five (45) days of
service of the complaint, unless other-
wise directed by the Commission.

(ii) The complainant shall have the
burden of proof that the defendant’s al-
leged conduct described in paragraph
(b)(1) of this section has the purpose or
effect of hindering significantly or pre-
venting the complainant from pro-
viding satellite cable programming or
satellite broadcast programming to
subscribers or consumers. An answer to
such a complaint shall set forth the de-
fendant’s reasons to support a finding
that the complainant has not carried
this burden.

(iii) A complainant alleging that a
terrestrial cable programming vendor
has engaged in conduct described in
paragraph (b)(1)(ii) of this section shall
have the burden of proof that the ter-
restrial cable programming vendor is
wholly owned by, controlled by, or
under common control with a cable op-
erator or cable operators, satellite
cable programming vendor or vendors
in which a cable operator has an attrib-
utable interest, or satellite broadcast
programming vendor or vendors. An
answer to such a complaint shall set
forth the defendant’s reasons to sup-
port a finding that the complainant
has not carried this burden.

[75 FR 9723, Mar. 3, 2010]

§76.1002 Specific unfair practices pro-
hibited.

(a) Undue or improper influence. No
cable operator that has an attributable
interest in a satellite cable program-
ming vendor or in a satellite broadcast
programming vendor shall unduly or
improperly influence the decision of
such vendor to sell, or unduly or im-
properly influence such vendor’s prices,
terms and conditions for the sale of,
satellite cable programming or sat-
ellite broadcast programming to any
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unaffiliated multichannel video pro-
gramming distributor.

(b) Discrimination in prices, terms or
conditions. No satellite cable program-
ming vendor in which a cable operator
has an attributable interest, or sat-
ellite broadcast programming vendor,
shall discriminate in the prices, terms,
and conditions of sale or delivery of
satellite cable programming or sat-
ellite broadcast programming among
or between competing cable systems,
competing cable operators, or any com-
peting multichannel video program-
ming distributors. Nothing in this sub-
section, however, shall preclude:

(1) The imposition of reasonable re-
quirements for creditworthiness, offer-
ing of service, and financial stability
and standards regarding character and
technical quality;

NOTE 1: Vendors are permitted to create a
distinct class or classes of service in pricing
based on credit considerations or financial
stability, although any such distinctions
must be applied for reasons for other than a
multichannel video programming distribu-
tor’s technology. Vendors are not permitted
to manifest factors such as creditworthiness
or financial stability in price differentials if
such factors are already taken into account
through different terms or conditions such
as special credit requirements or payment
guarantees.

NOTE 2: Vendors may establish price dif-
ferentials based on factors related to offering
of service, or difference related to the actual
service exchanged between the vendor and
the distributor, as manifested in standardly
applied contract terms based on a distribu-
tor’s particular characteristics or willing-
ness to provide secondary services that are
reflected as a discount or surcharge in the
programming service’s price. Such factors
include, but are not limited to, penetration
of programming to subscribers or to par-
ticular systems; retail price of programming
to the consumer for pay services; amount
and type of promotional or advertising serv-
ices by a distributor; a distributor’s purchase
of programming in a package or a la carte;
channel position; importance of location for
non-volume reasons; prepayment discounts;
contract duration; date of purchase, espe-
cially purchase of service at launch; meeting
competition at the distributor level; and
other legitimate factors as standardly ap-
plied in a technology neutral fashion.

(2) The establishment of different
prices, terms, and conditions to take
into account actual and reasonable dif-
ferences in the cost of creation, sale,
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delivery, or transmission of satellite
cable programming, satellite broadcast
programming, or terrestrial cable pro-
gramming;

NOTE: Vendors may base price differen-
tials, in whole or in part, on differences in
the cost of delivering a programming service
to particular distributors, such as differences
in costs, or additional costs, incurred for ad-
vertising expenses, copyright fees, customer
service, and signal security. Vendors may
base price differentials on cost differences
that occur within a given technology as well
as between technologies. A price differential
for a program service may not be based on a
distributor’s retail costs in delivering serv-
ice to subscribers unless the program vendor
can demonstrate that subscribers do not or
will not benefit from the distributor’s cost
savings that result from a lower program-
ming price.

(3) The establishment of different
prices, terms, and conditions which
take into account economies of scale,
cost savings, or other direct and legiti-
mate economic benefits reasonably at-
tributable to the number of subscribers
served by the distributor; or

NOTE: Vendors may use volume-related jus-
tifications to establish price differentials to
the extent that such justifications are made
available to similarly situated distributors
on a technology-neutral basis. When relying
upon standardized volume-related factors
that are made available to all multichannel
video programming distributors using all
technologies, the vendor may be required to
demonstrate that such volume discounts are
reasonably related to direct and legitimate
economic benefits reasonably attributable to
the number of subscribers served by the dis-
tributor if questions arise about the applica-
tion of that discount. In such demonstra-
tions, vendors will not be required to provide
a strict cost justification for the structure of
such standard volume-related factors, but
may also identify non-cost economic benefits
related to increased viewership.

(4) Entering into exclusive contracts
in areas that are permitted under para-
graphs (¢)(2) and (c)(4) of this section.

(c) Exclusive contracts and practices—
(1) Unserved areas. No cable operator
shall engage in any practice or activity
or enter into any understanding or ar-
rangement, including exclusive con-
tracts, with a satellite cable program-
ming vendor or satellite broadcast pro-
gramming vendor for satellite cable
programming or satellite broadcast
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programming that prevents a multi-
channel video programming distributor
from obtaining such programming from
any satellite cable programming ven-
dor in which a cable operator has an
attributable interest, or any satellite
broadcast programming vendor in
which a cable operator has an attrib-
utable interest for distribution to per-
sons in areas not served by a cable op-
erator as of October 5, 1992.

(2) [Reserved]

(3) Specific arrangements: Subdistribu-
tion agreements—(i) Unserved areas. No
cable operator shall enter into any sub-
distribution agreement or arrangement
for satellite cable programming or sat-
ellite broadcast programming with a
satellite cable programming vendor in
which a cable operator has an attrib-
utable interest or a satellite broadcast
programming vendor in which a cable
operator has an attributable interest
for distribution to persons in areas not
served by a cable operator as of Octo-
ber 5, 1992 unless such agreement or ar-
rangement complies with the limita-
tions set forth in paragraph (c)(3)(ii) of
this section.

(i1) Limitations on subdistribution
agreements in unserved areas. No cable
operator engaged in subdistribution of
satellite cable programming or sat-
ellite broadcast programming may re-
quire a competing multichannel video
programming distributor to

(A) Purchase additional or unrelated
programming as a condition of such
subdistribution; or

(B) Provide access to private prop-
erty in exchange for access to program-
ming. In addition, a subdistributor
may not charge a competing multi-
channel video programming distributor
more for said programming than the
satellite cable programming vendor or
satellite broadcast programming ven-
dor itself would be permitted to charge.
Any cable operator acting as a subdis-
tributor of satellite cable programming
or satellite broadcast programming
must respond to a request for access to
such programming by a competing
multichannel video programming dis-
tributor within fifteen (15) days of the
request. If the request is denied, the
competing multichannel video pro-
gramming distributor must be per-
mitted to negotiate directly with the
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satellite cable programming vendor or
satellite broadcast programming ven-
dor.

(4) Public interest determination. In de-
termining whether an exclusive con-
tract is in the public interest for pur-
poses of paragraph (c)(5) of this section,
the Commission will consider each of
the following factors with respect to
the effect of such contract on the dis-
tribution of video programming in
areas that are served by a cable oper-
ator:

(i) The effect of such exclusive con-
tract on the development of competi-
tion in local and national multichannel
video programming distribution mar-
kets;

(ii) The effect of such exclusive con-
tract on competition from multi-
channel video programming distribu-
tion technologies other than cable;

(iii) The effect of such exclusive con-
tract on the attraction of capital in-
vestment in the production and dis-
tribution of new satellite cable pro-
gramming;

(iv) The effect of such exclusive con-
tract on diversity of programming in
the multichannel video programming
distribution market; and

(v) The duration of the exclusive con-
tract.

(6) Commission approval required. Any
cable operator, satellite cable program-
ming vendor in which a cable operator
has an attributable interest, or sat-
ellite broadcast programming vendor
in which a cable operator has an attrib-
utable interest must submit a ‘‘Peti-
tion for Exclusivity” to the Commis-
sion and receive approval from the
Commission to preclude the filing of
complaints alleging that an exclusive
contract with respect to areas served
by a cable operator violates section
628(c)(2)(B) of the Communications Act
of 1934, as amended, and paragraph (b)
of this section.

(i) The petition for exclusivity shall
contain those portions of the contract
relevant to exclusivity, including:

(A) A description of the programming
service;

(B) The extent and duration of exclu-
sivity proposed; and

(C) Any other terms or provisions di-
rectly related to exclusivity or to any
of the criteria set forth in paragraph
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(c)(4) of this section. The petition for
exclusivity shall also include a state-
ment setting forth the petitioner’s rea-
sons to support a finding that the con-
tract is in the public interest, address-
ing each of the five factors set forth in
paragraph (c)(4) of this section.

(ii) Any competing multichannel
video programming distributor affected
by the proposed exclusivity may file an
opposition to the petition for exclu-
sivity within thirty (30) days of the
date on which the petition is placed on
public notice, setting forth its reasons
to support a finding that the contract
is not in the public interest under the
criteria set forth in paragraph (c)(4) of
this section. Any such formal opposi-
tion must be served on petitioner on
the same day on which it is filed with
the Commission.

(iii) The petitioner may file a re-
sponse within ten (10) days of receipt of
any formal opposition. The Commis-
sion will then approve or deny the peti-
tion for exclusivity.

(d) Limitations—(1) Geographic limita-
tions. Nothing in this section shall re-
quire any person who is engaged in the
national or regional distribution of
video programming to make such pro-
gramming available in any geographic
area beyond which such programming
has been authorized or licensed for dis-
tribution.

(2) Applicability to satellite retrans-
missions. Nothing in this section shall
apply:

(i) To the signal of any broadcast af-
filiate of a national television network
or other television signal that is re-
transmitted by satellite but that is not
satellite broadcast programming; or

(ii) To any internal satellite commu-
nication of any broadcast network or
cable network that is not satellite
broadcast programming.

(e) Exemptions for prior contracts—(1)
In general. Nothing in this section shall
affect any contract that grants exclu-
sive distribution rights to any person
with respect to satellite cable pro-
gramming and that was entered into or
before June 1, 1990, except that the pro-
visions of paragraph (c)(1) of this sec-
tion shall apply for distribution to per-
sons in areas not served by a cable op-
erator.
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(2) Limitation on renewals. A contract
that was entered into on or before June
1, 1990, but that was renewed or ex-
tended after October 5, 1992, shall not
be exempt under paragraph (e)(1) of
this section.

(f) Application to existing contracts. All
contracts, except those specified in
paragraph (e) of this section, related to
the provision of satellite cable pro-
gramming or satellite broadcast pro-
gramming to any multichannel video
programming distributor must be
brought into compliance with the re-
quirements specified in this subpart no
later than November 15, 1993.

[68 FR 27671, May 11, 1993, as amended at 59
FR 66259, Dec. 23, 1994; 67 FR 42951, July 30,
2002; 72 FR 56661, Oct. 4, 2007; 75 FR 9724, Mar.
3, 2010; 77 FR 66048, Oct. 31, 2012]

§76.1003 Program access proceedings.

(a) Complaints. Any multichannel
video programming distributor ag-
grieved by conduct that it believes con-
stitute a violation of the regulations
set forth in this subpart may com-
mence an adjudicatory proceeding at
the Commission to obtain enforcement
of the rules through the filing of a
complaint. The complaint shall be filed
and responded to in accordance with
the procedures specified in §76.7 of this
part with the following additions or
changes:

(b) Prefiling notice required. Any ag-
grieved multichannel video program-
ming distributor intending to file a
complaint under this section must first
notify the potential defendant cable
operator, and/or the potential defend-
ant satellite cable programming ven-
dor or satellite broadcast programming
vendor, that it intends to file a com-
plaint with the Commission based on
actions alleged to violate one or more
of the provisions contained in §76.1001
or §76.1002 of this part. The notice must
be sufficiently detailed so that its re-
cipient(s) can determine the specific
nature of the potential complaint. The
potential complainant must allow a
minimum of ten (10) days for the poten-
tial defendant(s) to respond before fil-
ing a complaint with the Commission.

(c) Contents of complaint. In addition
to the requirements of §76.7 of this
part, a program access complaint shall
contain:
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