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() Transport includes interoffice fa-
cilities, channel terminations between
the serving wire center and point of
presence, and all special access services
that are described in §69.114 other than
end user channel terminations.

§69.803 Competitive market test.

(a) The competitive market test is
used to determine which counties
served by a price cap local exchange
carrier, as defined in §61.3(bb) of this
chapter, are deemed competitive and
therefore warrant relief from price cap
regulation and detariffing of DS1 and
DS3 end user channel terminations,
and certain other business data serv-
ices, sold by such carriers.

(b) Initial test. A county is deemed
competitive in the initial competitive
market test if:

(1) Either 50 percent of the locations
with business data services demand
within the county are within one half
mile of a location served by a competi-
tive provider based on data from the
special access data collection, or 75
percent of the census blocks within the
county are reported to have broadband
connection availability by a cable op-
erator based on Form 477 data as of De-
cember 2016. Lists of counties deemed
competitive, non-competitive or grand-
fathered by the initial competitive
market test are published on the Com-
mission’s Web site.

(2) The DS1 and DS3 end user channel
terminations sold by price cap local ex-
change carriers in counties deemed
competitive are no longer subject to
price cap regulation and are detariffed
according to §61.201.

(c) Subsequent tests. The results of the
initial competitive market test will be
updated every three years following
the effective date of the initial test.

(1) A county will be deemed competi-
tive in a subsequent competitive mar-
ket test if 75 percent of the census
blocks within the county are reported
to have broadband connection avail-
ability by a cable operator based on
Form 477 data as of the date of the
most recent collection.

(2) No later than three years fol-
lowing the effective date of the pre-
vious test, the Wireline Competition

§69.807

Bureau will conclude a subsequent test
and will publish a revised list of coun-
ties deemed competitive at the conclu-
sion of the test.

(3) A county deemed competitive in
the competitive market test will retain
its status in subsequent tests.

§69.805 Prohibition on certain non-
disclosure agreement conditions.

(a) In markets deemed non-competi-
tive, buyers and sellers of business data
services shall not enter into a tariff,
contract-based tariff, or commercial
agreement, including but not limited
to master service agreement, that con-
tains a non-disclosure agreement as de-
fined in §69.801(g), that restricts or pro-
hibits disclosure of information to the
Commission, or requires a prior request
or legal compulsion by the Commission
to effect such disclosure.

(b) Confidential information subject
to a protective order as defined in
§0.461 of this chapter in effect as of the
effective date of a tariff, contract-
based tariff, or commercial agreement
must be submitted pursuant to the
terms of that protective order or other-
wise pursuant to the Commission’s
rules regarding submission of confiden-
tial data in §§0.457(d) and 0.459.

§69.807 Regulatory relief.

(a) Price cap local exchange carrier
TDM transport, end user channel ter-
minations in markets deemed competi-
tive, and end user channel termi-
nations in grandfathered markets for a
price cap local exchange carrier that
was granted Phase II pricing flexibility
prior to June 2017, are granted the fol-
lowing regulatory relief:

(1) Elimination of the rate structure
requirements contained in subpart B of
this part;

(2) Elimination of price cap regula-
tion; and

(3) Elimination of tariffing require-
ments as specified in §61.201 of this
chapter.

(b) Price cap local exchange carrier
end user channel terminations in mar-
kets deemed non-competitive are
granted the following regulatory relief:

(1) Ability to offer volume and term
discounts;

(2) Ability to enter into contract-
based tariffs, provided that:
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(i) Contract-based tariff services are
made generally available to all simi-
larly situated customers;

(ii) The price cap local exchange car-
rier excludes all contract-based tariff
offerings from price cap regulation pur-
suant to §61.42(f) of this chapter;

(3) Ability to file tariff revisions on
at least one day’s notice, notwith-
standing the notice requirements for
tariff filings specified in §61.58 of this
chapter.

(c) A price cap local exchange carrier
that was granted Phase II pricing flexi-
bility prior to June 2017 in a grand-
fathered market must retain its busi-
ness data services rates at levels no
higher than those in effect as of April
20, 2017, pending the detariffing of
those services pursuant to §61.201 of
this chapter.

[82 FR 25711, June 2, 2017, as amended at 84
FR 38579, Aug. 7, 2019]

§69.809 Low-end adjustment mecha-
nism.
(a) Any price cap local exchange car-
rier or any affiliate of any price cap
local exchange carrier that had ob-
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tained Phase II pricing flexibility
under §69.709 or §69.711 for any service
in any MSA in its service region, or for
the non-MSA portion of any study area
in its service region, shall be prohib-
ited from making any low-end adjust-
ment pursuant to §61.45(d)(1)(vii) of
this chapter in all or part of its service
region.

(b) Any price cap local exchange car-
rier or any affiliate of any price cap
local exchange carrier that exercises
the regulatory relief pursuant to
§69.807 in any part of its service region
shall be prohibited from making any
low-end adjustment pursuant to
§61.45(d)(1)(vii) of this chapter in all or
part of its service region.

(c) Any price cap local exchange car-
rier or any affiliate of any price cap
local exchange carrier that exercises
the option to use generally accepted
accounting principles rather than the
uniform system of accounts pursuant
to §32.11(g) of this chapter shall be pro-
hibited from making any low-end ad-
justment pursuant to §61.45(d)(1)(vii) of
this chapter in all or part of its service
region.
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