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§76.963

(1) Be filed with the Commission
within 90 days from the date the Com-
mission releases an order mandating a
remedy;

(2) Reference the applicable Commis-
sion order;

(3) State that the cable operator has
complied fully with all provisions of
the Commission’s order;

(4) Include a description of the pre-
cise measures the cable operator has
taken to implement the remedies or-
dered by the Commission; and

(5) Be signed by an authorized rep-
resentative of the cable operator.

§76.963 Forfeiture.

(a) If any cable operator willfully
fails to comply with the terms of any
Commission order, including an order
mandating remedial requirements after
a finding of unreasonable cable pro-
gramming service or equipment rates,
or any Commission rule, the Commis-
sion may, in addition to other rem-
edies, impose a forfeiture pursuant to
Section 503(b) of the Communications
Act of 1934, as amended, 47 U.S.C.
503(b).

(b) A cable operator shall not be sub-
ject to forfeiture because its rate for
cable programming service or equip-
ment is determined to be unreasonable.

§76.970 Commercial
rates.

leased access

(a) Cable operators shall designate
channel capacity for commercial use
by persons unaffiliated with the oper-
ator in accordance with the require-
ment of 47 U.S.C. 532. For purposes of 47
U.S.C. 532(b)(1)(A) and (B), only those
channels that must be carried pursuant
to 47 U.S.C. 534 and 535 qualify as chan-
nels that are required for use by Fed-
eral law or regulation. For cable sys-
tems with 100 or fewer channels, chan-
nels that cannot be used due to tech-
nical and safety regulations of the Fed-
eral Government (e.g., aeronautical
channels) shall be excluded when calcu-
lating the set-aside requirement.

(b) In determining whether an entity
is an ‘‘affiliate’ for purposes of com-
mercial leased access, entities are af-
filiated if either entity has an attrib-
utable interest in the other or if a
third party has an attributable interest
in both entities.
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(c) Attributable interest shall be de-
fined by reference to the criteria set
forth in Notes 1-5 to §76.501 provided,
however, that:

(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and;

(2) The provisions of Note 2(a) regard-
ing five (5) percent interests shall in-
clude all voting or nonvoting stock or
limited partnership equity interests of
five (5) percent or more.

(d) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
on a tier exceeding a subscriber pene-
tration of 50 percent is the average im-
plicit fee for full-time channel place-
ment on all such tier(s).

(e) The average implicit fee identified
in paragraph (c) of this section for a
full-time channel on a tier with a sub-
scriber penetration over 50 percent
shall be calculated by first calculating
the total amount the operator receives
in subscriber revenue per month for the
programming on all such tier(s), and
then subtracting the total amount it
pays in programming costs per month
for such tier(s) (the ‘‘total implicit fee
calculation’). A weighting scheme that
accounts for differences in the number
of subscribers and channels on all such
tier(s) must be used to determine how
much of the total implicit fee calcula-
tion will be recovered from any par-
ticular tier. The weighting scheme is
determined in two steps. First, the
number of subscribers is multiplied by
the number of channels (the result is
the number of ‘‘subscriber-channels’)
on each tier with subscriber penetra-
tion over 50 percent. For instance, a
tier with 10 channels and 1,000 sub-
scribers would have a total of 10,000
subscriber-channels. Second, the sub-
scriber-channels on each of these tiers
is divided by the total subscriber-chan-
nels on all such tiers. Given the per-
cent of subscriber-channels for the par-
ticular tier, the implicit fee for the tier
is computed by multiplying the sub-
scriber-channel percentage for the tier
by the total implicit fee calculation.
Finally, to calculate the average im-
plicit fee per channel, the implicit fee
for the tier must be divided by the cor-
responding number of channels on the
tier. The final result is the maximum
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