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(4) The terms of any oral agreement
related to the dismissal or withdrawal
of the petition to deny.

In addition, within 5 days of peti-
tioner’s request for approval, each re-
maining party to any written or oral
agreement must submit an affidavit
setting forth:

(5) A certification that neither the
applicant nor its principals had paid or
will pay money or other consideration
in excess of the legitimate and prudent
expenses of the petitioner in exchange
for dismissing or withdrawing the peti-
tion to deny; and

(6) The terms of any oral agreement
relating to the dismissal or withdrawal
of the petition to deny.

(b) Citizens’ agreements. For purposes
of this section, citizens agreements in-
clude agreements arising whenever a
petition to deny or informal objection
has been filed against any application
and the filing party seeks to dismiss or
withdraw the petition or objection in
exchange for mnonfinancial consider-
ation (e.g., programming, ascertain-
ment or employment initiatives). The
parties to such an agreement must file
with the Commission a joint request
for approval of the agreement, a copy
of any written agreement, and an affi-
davit executed by each party setting
forth:

(1) Certification that neither the pe-
titioner, nor any person or organiza-
tion related to the petitioner, has re-
ceived or will receive any money or
other consideration in connection with
the citizens’ agreement other than le-
gitimate and prudent expenses incurred
in prosecuting the petition to deny;

(2) Certification that neither the pe-
titioner, nor any person or organiza-
tion related to petitioner is or will be
involved in carrying out, for a fee, any
programming, ascertainment, employ-
ment or other non-financial initiative
referred to in the citizens’ agreement;
and

(3) The terms of any oral agreement.

(c) For the purposes of this section:

(1) Affidavits filed pursuant to this
section shall be executed by the appli-
cant, permittee or licensee, if an indi-
vidual; a partner having personal
knowledge of the facts, if a partner-
ship; or an officer having personal
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knowledge of the facts, if a corporation
or association.

(2) A petition shall be deemed to be
pending before the Commission from
the time a petition is filed with the
Commission until an order of the Com-
mission granting or denying the peti-
tion is no longer subject to reconsider-
ation by the Commission or to review
by any court.

(3) ‘“‘Legitimate and prudent ex-
penses” are those expenses reasonably
incurred by a petitioner in preparing,
filing, and prosecuting its petition for
which reimbursement is being sought.

(4) ‘‘Other consideration’ consists of
financial concessions, including but
not limited to the transfer of assets or
the provision of tangible pecuniary
benefit, as well as non-financial con-
cessions that confer any type of benefit
on the recipient.

[64 FR 22598, May 25, 1989. Redesignated and
amended at 55 FR 28914, July 16, 1990]

§73.3589 Threats to file petitions to
deny or informal objections.

(a) No person shall make or receive
any payments in exchange for with-
drawing a threat to file or refraining
from filing a petition to deny or an in-
formal objection. For the purposes of
this section, reimbursement by an ap-
plicant of the legitimate and prudent
expenses of a potential petitioner or
objector incurred reasonably and di-
rectly in preparing to file a petition to
deny will not be considered to be pay-
ment for refraining from filing a peti-
tion to deny or informal objection.
Payments made directly to a potential
petitioner or objector, or a person re-
lated to a potential petitioner or objec-
tor, to implement nonfinancial prom-
ises are prohibited unless specifically
approved by the Commission.

(b) Whenever any payment is made in
exchange for withdrawing a threat to
file or refraining from filing a petition
to deny or informal objection, the li-
censee must file with the Commission a
copy of any written agreement related
to the dismissal or withdrawal, and an
affidavit setting forth:

(1) Certification that mneither the
would-be petitioner, nor any person or
organization related to the would-be
petitioner, has received or will receive
any money or other consideration in
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connection with the citizens’ agree-
ment other than legitimate and pru-
dent expenses reasonably incurred in
preparing to file the petition to deny;

(2) Certification that unless such ar-
rangement has been specifically ap-
proved by the Commission, neither the
would-be petitioner, nor any person or
organization related to the would-be
petitioner, is or will be involved in car-
rying out, for a fee, any programming
ascertainment, employment or other
nonfinancial initiative referred to in
the citizens’ agreement; and

(3) The terms of any oral agreement.

(c) For purposes of this section:

(1) Affidavits filed pursuant to this
section shall be executed by the li-
censee, if an individual; a partner hav-
ing personal knowledge of the facts, if
a partnership; or an officer having per-
sonal knowledge of the facts, if a cor-
poration or association.

(2) “Legitimate and prudent ex-
penses’ are those expenses reasonably
incurred by a would-be petitioner in
preparing to file its petition for which
reimbursement is being sought.

(3) ‘“‘Other consideration’ consists of
financial concessions, including but
not limited to the transfer of assets or
the provision of tangible pecuniary
benefit, as well as non-financial con-
cessions that confer any type of benefit
on the recipient.

[55 FR 28914, July 16, 1990]

§73.3591 Grants without hearing.

(a) Except for renewal applications
filed after May 1, 1995 which will be
subject to paragraph (d) of this section,
in the case of any application for an in-
strument of authorization, other than
a license pursuant to a construction
permit, the FCC will make the grant if
it finds (on the basis of the application,
the pleadings filed or other matters
which it may officially notice) that the
application presents no substantial and
material question of fact and meets the
following requirements:

(1) There is not pending a mutually
exclusive application filed in accord-
ance with paragraph (b) of this section;

(2) The applicant is legally, tech-
nically, financially, and otherwise
qualified;
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(3) The applicant is not in violation
of provisions of law, the FCC rules, or
established policies of the FCC; and

(4) A grant of the application would
otherwise serve the public interest,
convenience and necessity.

(b) In making its determinations pur-
suant to the provisions of paragraph (a)
of this section, the FCC will not con-
sider any other application, or any ap-
plication if amended so as to require a
new file number, as being mutually ex-
clusive or in conflict with the applica-
tion under consideration unless such
other application was substantially
complete, and tendered for filing by:

(1) The close of business on the day
preceding the day designated by Public
Notice as the day the listed application
is to be available and ready for proc-
essing;

(2) The date prescribed in §73.3516(e)
in the case of applications which are
mutually exclusive with applications
for renewal of license of broadcast sta-
tions; or

(3) The close of business on the day
designated by the FCC pursuant to
§73.3564(d) as the date(s) for filing low
power TV or TV translator applica-
tions.

(c) If a petition to deny the applica-
tion has been filed in accordance with
§73.3584 and the FCC makes the grant
in accordance with paragraph (a) of
this section, the FCC will deny the pe-
tition and issue a concise statement
setting forth the reasons for denial and
disposing of all substantial issues
raised by the petition.

(d) Renewal applications filed after
May 1, 1995 will be governed by the cri-
teria established in 47 U.S.C. §309(k).

[44 FR 38507, July 2, 1979, as amended at 50
FR 47844, Dec. 7, 1984; 59 FR 31557, June 20,
1994; 61 FR 18291, Apr. 25, 1996]

§73.3592 Conditional grant.

(a) Where a grant of an application
would preclude the grant of any appli-
cation or applications mutually exclu-
sive with it, the FCC may, if the public
interest will be served thereby, make a
conditional grant of one of the applica-
tions and designate all of the mutually
exclusive applications for hearing.
Such conditional grant will be made
upon the express condition that such
grant is subject to being withdrawn if,
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