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(4) A statement that its application
was not filed for the purpose of reach-
ing or carrying out an agreement with
any other applicant regarding the dis-
missal or withdrawal of its application;
and

(5) The terms of any oral agreement
relating to the dismissal or withdrawal
of its application.

In addition, within 5 days of the appli-
cant’s request for approval, each re-
maining party to any written or oral
agreement must submit an affidavit
setting forth:

(6) A certification that neither the
applicant nor its principals has paid or
will pay money or other consideration
in excess of the legitimate and prudent
expenses of the withdrawing applicant
in exchange for the dismissal or with-
drawal of the application; and

(7) The terms of any oral agreement
relating the dismissal or withdrawal of
the application.

(d) For the purpose of this section:

(1) Affidavits filed pursuant to this
section shall be executed by the appli-
cant, permittee or licensee, if an indi-
vidual; a partner having personal
knowledge of the facts, if a partner-
ship; or an officer having personal
knowledge of the facts, if a corporation
or association.

(2) An application shall be deemed to
be pending before the Commission from
the time an application is filed with
Commission until an order of the Com-
mission granting or denying the appli-
cation is no longer subject to reconsid-
eration by the Commission or to review
by any court.

(3) ‘“‘Legitimate and prudent ex-
penses” are those expenses reasonably
incurred by an applicant in preparing,
filing, and prosecuting its application.

(4) ““Other consideration’ consists of
financial concessions, including but
not limited to the transfer of assets or
the provision of tangible pecuniary
benefit, as well as nonfinancial conces-
sions that confer any type of benefit on
the recipient.

[64 FR 22598, May 25, 1989, as amended at 61

FR 18291, Apr. 25, 1996]

§73.3525 Agreements for removing ap-
plication conflicts.

(a) Except as provided in §73.3523 re-
garding dismissal of applications in
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comparative renewal proceedings,
whenever applicants for a construction
permit for a broadcast station enter
into an agreement to procure the re-
moval of a conflict between applica-
tions pending before the FCC by with-
drawal or amendment of an application
or by its dismissal pursuant to §73.3568,
all parties thereto shall, within 5 days
after entering into the agreement, file
with the FCC a joint request for ap-
proval of such agreement. The joint re-
quest shall be accompanied by a copy
of the agreement, including any ancil-
lary agreements, and an affidavit of
each party to the agreement setting
forth:

(1) The reasons why it is considered
that such agreement is in the public in-
terest;

(2) A statement that its application
was not filed for the purpose of reach-
ing or carrying out such agreement;

(3) A certification that neither the
applicant nor its principals has re-
ceived any money or other consider-
ation in excess of the legitimate and
prudent expenses of the applicant; Pro-
vided That this provision shall not
apply to bona fide merger agreements;

(4) The exact nature and amount of
any consideration paid or promised;

(5) An itemized accounting of the ex-
penses for which it seeks reimburse-
ment; and

(6) The terms of any oral agreement
relating to the dismissal or withdrawal
of its application.

(b) Whenever two or more conflicting
applications for construction permits
for broadcast stations pending before
the FCC involve a determination of
fair, efficient and equitable distribu-
tion of service pursuant to section
307(b) of the Communications Act, and
an agreement is made to procure the
withdrawal (by amendment to specify a
different community or by dismissal
pursuant to §73.3568) of the only appli-
cation or applications seeking the
same facilities for one of the commu-
nities involved, all parties thereto
shall file the joint request and affida-
vits specified in paragraph (a) of this
section.

(1) If upon examination of the pro-
posed agreement the FCC finds that
withdrawal of one of the applications
would unduly impede achievement of a

334



Federal Communications Commission

fair, efficient and equitable distribu-
tion of radio servce among the several
States and communities, then the FCC
shall order that further opportunity be
afforded for other persons to apply for
the facilities specified in the applica-
tion or applications to be withdrawn
before acting upon the pending request
for approval of the agreement.

(2) Upon release of such order, any
party proposing to withdraw its appli-
cation shall cause to be published a no-
tice of such proposed withdrawal at
least twice a week for 2 consecutive
weeks within the 3-week period imme-
diately following release of the FCC’s
order, in a daily newspaper of general
circulation published in the commu-
nity in which it was proposed to locate
the station. However, if there is no
such daily newspaper published in the
community, the notice shall be pub-
lished as follows:

(i) If one or more weekly newspapers
of general circulation are published in
the community in which the station
was proposed to be located, notice shall
be published in such a weekly news-
paper once a week for 3 consecutive
weeks within the 4-week period imme-
diately following the release of the
FCC’s order.

(ii) If no weekly newspaper of general
circulation is published in the commu-
nity in which the station was proposed
to be located, notice shall be published
at least twice a week for 2 consecutive
weeks within the 3-week period imme-
diately following the release of the
FCC’s order in the daily newspaper
having the greatest general circulation
in the community in which the station
was proposed to be located.

(3) The notice shall state the name of
the applicant; the location, frequency
and power of the facilities proposed in
the application; the location of the sta-
tion or stations proposed in the appli-
cations with which it is in conflict; the
fact that the applicant proposes to
withdraw the application; and the date
upon which the last day of publication
shall take place.

(4) Such notice shall additionally in-
clude a statement that new applica-
tions for a broadcast station on the
same frequency, in the same commu-
nity, with substantially the same engi-
neering characteristics and proposing
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to serve substantially the same service
area as the application sought to be
withdrawn, timely filed pursuant to
the FCC’s rules, or filed, in any event,
within 30 days from the last date of
publication of the notice (notwith-
standing any provisions normally re-
quiring earlier filing of a competing
application), will be entitled to com-
parative consideration with other
pending mutually exclusive affidavits.

(5) Within 7 days of the last day of
publication of the notice, the applicant
proposing to withdraw shall file a
statement in triplicate with the FCC
giving the dates on which the notice
was published, the text of the notice
and the name and location of the news-
paper in which the notice was pub-
lished.

(6) Where the FCC orders that further
opportunity be afforded for other per-
sons to apply for the facilities sought
to be withdrawn, no application of any
party to the agreement will be acted
upon by the FCC less than 30 days from
the last day of publication of the no-
tice specified in paragraph (b)(2) of this
section. Any applications for a broad-
cast station on the same frequency in
the same community, with substan-
tially the same engineering character-
istics and proposing to serve substan-
tially the same service area as the ap-
plication sought to be withdrawn, filed
within the 30-day period following the
last date of publication of the notice
(notwithstanding any provisions nor-
mally requiring earlier filing of a com-
peting application), or otherwise time-
ly filed, will be entitled to comparative
consideration with other pending mu-
tually exclusive applications. If the ap-
plication of any party to which the new
application may be in conflict has been
designated for hearing, any such new
application will be entitled to consoli-
dation in the proceeding.

(c) Except where a joint request is
filed pursuant to paragraph (a) of this
section, any applicant filing an amend-
ment pursuant to §73.3522 (b)(1) and (c),
or a request for dismissal pursuant to
§73.3568 (b)(1) and (c), which would re-
move a conflict with another pending
application; or a petition for leave to
amend pursuant to §73.3522(b)(2) which
would permit a grant of the amended
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application or an application pre-
viously in conflict with the amended
application; or a request for dismissal
pursuant to §73.3568(b)(2), shall file
with it an affidavit as to whether or
not consideration (including an agree-
ment for merger of interests) has been
promised to or received by such appli-
cant, directly or indirectly, in connec-
tion with the amendment, petition or
request.

(d) Upon the filing of a petition for
leave to amend or to dismiss an appli-
cation for broadcast facilities which
has been designated for hearing or
upon the dismissal of such application
on the FCC’s own motion pursuant to
§73.3668, each applicant or party re-
maining in hearing, as to whom a con-
flict would be removed by the amend-
ment or dismissal shall submit for in-
clusion in the record of that proceeding
an affidavit stating whether or not he
has directly or indirectly paid or prom-
ised consideration (including an agree-
ment for merger of interests) in con-
nection with the removal of such con-
flict.

(e) Where an affidavit filed pursuant
to paragraph (c) of this section states
that consideration has been paid or
promised, the affidavit shall set forth
in full all relevant facts, including, but
not limited to, the material listed in
paragraph (a) of this section for inclu-
sions in affidavits.

(f) Affidavits filed pursuant to this
section shall be executed by the appli-
cant, permittee or licensee, if an indi-
vidual; a partner having personal
knowledge of the facts, if a partner-
ship; or an officer having personal
knowledge of the facts, if a corporation
or association.

(g) Requests and affidavits which re-
late to an application which has not
been designated for hearing shall bear
the file number of such application. If
the affiant is also an applicant, the af-
fidavit shall also bear the file number
of affiant’s pending application(s). Re-
quests and affidavits which relate to an
application which is designated for
hearing shall bear the file number of
that application and the hearing dock-
et number and will be acted on by the
presiding officer.

(h) For the purposes of this section
an application shall be deemed to be
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“pending”’ before the FCC and a party
shall be considered to have the status
of an ‘“‘applicant’ from the time an ap-
plication is filed with the FCC until an
order of the FCC granting or denying it
is no longer subject to reconsideration
by the FCC or to review by any court.

(i) For purposes of this section, ‘‘le-
gitimate and prudent expenses’ are
those expenses reasonably incurred by
an applicant in preparing, filing, pros-
ecuting, and settling its application for
which reimbursement is being sought.

(j) For purposes of this section,
‘“‘other consideration’ consists of fi-
nancial concessions, including, but not
limited to the transfer of assets or the
provision of tangible pecuniary benefit,
as well as non-financial concessions
that confer any type of benefit on the
recipient.

(k) For purposes of this section, an
“ancillary agreement’” means any
agreement relating to the dismissal of
an application or settling of a pro-
ceeding, including any agreement on
the part of an applicant or principal of
an applicant to render consulting serv-
ices to another party or principal of
another party in the poroceeding.

(1) The prohibition of collusion as set
forth in §§1.2105(c) and 73.5002 of this
section, which becomes effective upon
the filing of short-form applications,
shall apply to all broadcast services
subject to competitive bidding.

NOTE: Although §74.780 of the Rules makes
this section generally applicable to low
power TV, TV translators, and TV booster
stations, paragraph (b) of this section shall
not be applicable to such stations.

[66 FR 28097, June 19, 1991, as amended at 63
FR 48624, Sept. 11, 1998]

§73.3526 Local public inspection file of
commercial stations.

(a) Responsibility to maintain a file.
The following shall maintain for public
inspection a file containing the mate-
rial set forth in this section.

(1) Applicants for a construction per-
mit for a new station in the commer-
cial broadcast services shall maintain
a public inspection file containing the
material, relating to that station, de-
scribed in paragraphs (e)(2) and (e)(10)
of this section. A separate file shall be
maintained for each station for which
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