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to continued exemption from the re-
quirements of section 251(c) of the Act.

(b) A LEC with fewer than two per-
cent of the nation’s subscriber lines in-
stalled in the aggregate nationwide
must prove to the state commission,
pursuant to section 251(f)(2) of the Act,
that it is entitled to a suspension or
modification of the application of a re-
quirement or requirements of section
251(b) or 251(c) of the Act.

(¢c) In order to justify continued ex-
emption under section 251(f)(1) of the
Act once a bona fide request has been
made, an incumbent LEC must offer
evidence that the application of the re-
quirements of section 251(c) of the Act
would be likely to cause undue eco-
nomic burden beyond the economic
burden that is typically associated
with efficient competitive entry.

(d) In order to justify a suspension or
modification under section 251(f)(2) of
the Act, a LEC must offer evidence
that the application of section 251(b) or
section 251(c) of the Act would be like-
ly to cause undue economic burden be-
yond the economic burden that is typi-
cally associated with efficient competi-
tive entry.

Subpart F—Pricing of Elements

§51.501 Scope.

(a) The rules in this subpart apply to
the pricing of network elements, inter-
connection, and methods of obtaining
access to unbundled elements, includ-
ing physical collocation and virtual
collocation.

(b) As used in this subpart, the term
“‘element’”’ includes network elements,
interconnection, and methods of ob-
taining interconnection and access to
unbundled elements.

§51.503 General pricing standard.

(a) An incumbent LEC shall offer ele-
ments to requesting telecommuni-
cations carriers at rates, terms, and
conditions that are just, reasonable,
and nondiscriminatory.

(b) An incumbent LEC’s rates for
each element it offers shall comply
with the rate structure rules set forth
in §§51.507 and 51.509, and shall be es-
tablished, at the election of the state
commission—
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§51.505

(1) Pursuant to the forward-looking
economic cost-based pricing method-
ology set forth in §§51.505 and 51.511; or

(2) Consistent with the proxy ceilings
and ranges set forth in §51.513.

(c) The rates that an incumbent LEC
assesses for elements shall not vary on
the basis of the class of customers
served by the requesting carrier, or on
the type of services that the requesting
carrier purchasing such elements uses
them to provide.

§51.505
cost.

(a) In general. The forward-looking
economic cost of an element equals the
sum of:

(1) The total element long-run incre-
mental cost of the element, as de-
scribed in paragraph (b); and

(2) A reasonable allocation of for-
ward-looking common costs, as de-
scribed in paragraph (c).

(b) Total element long-run incremental
cost. The total element long-run incre-
mental cost of an element is the for-
ward-looking cost over the long run of
the total quantity of the facilities and
functions that are directly attributable
to, or reasonably identifiable as incre-
mental to, such element, calculated
taking as a given the incumbent LEC’s
provision of other elements.

(1) Efficient network configuration. The
total element long-run incremental
cost of an element should be measured
based on the use of the most efficient
telecommunications technology cur-
rently available and the lowest cost
network configuration, given the exist-
ing location of the incumbent LEC’s
wire centers.

(2) Forward-looking cost of capital. The
forward-looking cost of capital shall be
used in calculating the total element
long-run incremental cost of an ele-
ment.

(3) Depreciation rates. The deprecia-
tion rates used in calculating forward-
looking economic costs of elements
shall be economic depreciation rates.

(c) Reasonable allocation of forward-
looking common costs—(1) Forward-look-
ing common costs. Forward-looking com-
mon costs are economic costs effi-
ciently incurred in providing a group of
elements or services (which may in-
clude all elements or services provided

Forward-looking economic



§51.507

by the incumbent LEC) that cannot be
attributed directly to individual ele-
ments or services.

(2) Reasonable allocation. (i) The sum
of a reasonable allocation of forward-
looking common costs and the total
element long-run incremental cost of
an element shall not exceed the stand-
alone costs associated with the ele-
ment. In this context, stand-alone
costs are the total forward-looking
costs, including corporate costs, that
would be incurred to produce a given
element if that element were provided
by an efficient firm that produced
nothing but the given element.

(ii) The sum of the allocation of for-
ward-looking common costs for all ele-
ments and services shall equal the
total forward-looking common costs,
exclusive of retail costs, attributable
to operating the incumbent LEC’s total
network, so as to provide all the ele-
ments and services offered.

(d) Factors that may not be considered.
The following factors shall not be con-
sidered in a calculation of the forward-
looking economic cost of an element:

(1) Embedded costs. Embedded costs
are the costs that the incumbent LEC
incurred in the past and that are re-
corded in the incumbent LEC’s books
of accounts;

(2) Retail costs. Retail costs include
the costs of marketing, billing, collec-
tion, and other costs associated with
offering retail telecommunications
services to subscribers who are not
telecommunications carriers, described
in §51.609;

(3) Opportunity costs. Opportunity
costs include the revenues that the in-
cumbent LEC would have received for
the sale of telecommunications serv-
ices, in the absence of competition
from telecommunications carriers that
purchase elements; and

(4) Revenues to subsidize other services.
Revenues to subsidize other services in-
clude revenues associated with ele-
ments or telecommunications service
offerings other than the element for
which a rate is being established.

(e) Cost study requirements. An incum-
bent LEC must prove to the state com-
mission that the rates for each element
it offers do not exceed the forward-
looking economic cost per unit of pro-
viding the element, using a cost study
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that complies with the methodology
set forth in this section and §51.511.

(1) A state commission may set a
rate outside the proxy ranges or above
the proxy ceilings described in §51.513
only if that commission has given full
and fair effect to the economic cost
based pricing methodology described in
this section and §51.511 in a state pro-
ceeding that meets the requirements of
paragraph (e)(2) of this section.

(2) Any state proceeding conducted
pursuant to this section shall provide
notice and an opportunity for comment
to affected parties and shall result in
the creation of a written factual record
that is sufficient for purposes of re-
view. The record of any state pro-
ceeding in which a state commission
considers a cost study for purposes of
establishing rates under this section
shall include any such cost study.

§51.507 General rate structure stand-
ard.

(a) Element rates shall be structured
consistently with the manner in which
the costs of providing the elements are
incurred.

(b) The costs of dedicated facilities
shall be recovered through flat-rated
charges.

(c) The costs of shared facilities shall
be recovered in a manner that effi-
ciently apportions costs among users.
Costs of shared facilities may be appor-
tioned either through usage-sensitive
charges or capacity-based flat-rated
charges, if the state commission finds
that such rates reasonably reflect the
costs imposed by the various users.

(d) Recurring costs shall be recovered
through recurring charges, unless an
incumbent LEC proves to a state com-
mission that such recurring costs are
de minimis. Recurring costs shall be
considered de minimis when the costs
of administering the recurring charge
would be excessive in relation to the
amount of the recurring costs.

(e) State commissions may, where
reasonable, require incumbent LECs to
recover nonrecurring costs through re-
curring charges over a reasonable pe-
riod of time. Nonrecurring charges
shall be allocated efficiently among re-
questing telecommunications carriers,
and shall not permit an incumbent
LEC to recover more than the total
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