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(iv) Procedures allowing for bids that
are contingent on specified conditions,
such as other bids being accepted.

(v) Procedures to collect bids in one
or more stages, including procedures
for transitions between stages.

(vi) Procedures for whether, when,
and how bids may be modified during
the auction.

(2) Procedures for assigning winning
bids. (i) Procedures that take into ac-
count one or more factors in addition
to bid amount, such as population cov-
erage or geographic contour, or other
relevant measurable factors.

(i1) Procedures to evaluate the tech-
nical feasibility of assigning a winning
bid.

(A) Procedures that utilize mathe-
matical computer optimization soft-
ware, such as integer programming, to
evaluate bids and technical feasibility,
or that utilize other decision routines,
such as sequentially evaluating bids
using a ranking based on specified fac-
tors.

(B) Procedures that combine com-
puter optimization algorithms with
other decision routines.

(iii) Procedures to incorporate public
interest considerations into the process
for assigning winning bids.

(3) Procedures for determining pay-
ments. (i) Procedures to determine the
amount of any incentive payments
made to winning bidders consistent
with other auction design choices.

(ii) The amount of proceeds shared
with a broadcast television licensee
will not be less than the amount of the
licensee’s winning bid in the reverse
auction.

§1.2203 Competitive bidding mecha-
nisms.

(a) Public notice of competitive bidding
procedures. Detailed competitive bid-
ding procedures shall be established by
public notice prior to the commence-
ment of the reverse auction, including
without limitation:

(1) Sequencing. The sequencing with
which the reverse auction and the re-
lated forward auction assigning new
spectrum licenses will occur.

(2) Reserve price. Reserve prices, ei-
ther disclosed or undisclosed, so that
higher bids for various reverse auction
bid options would not win in the re-
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verse auction. Reserve prices may
apply individually, in combination, or
in the aggregate.

(3) Opening bids and bid increments.
Maximum or minimum opening bids,
and by announcement before or during
the reverse auction, maximum or min-
imum bid increments in dollar or per-
centage terms.

(4) Activity rules. Activity rules that
require a minimum amount of bidding
activity.

(b) Binding obligation. A bid is an un-
conditional, irrevocable offer by the
bidder to fulfill the terms of the bid.
The Commission accepts the offer by
identifying the bid as winning. A bid-
der has a binding obligation to fulfill
the terms of a winning bid. A winning
bidder will relinquish spectrum usage
rights pursuant to the terms of any
winning bid by the deadline set forth in
§73.3700(b)(4) of this chapter.

(c) Stopping procedures. Before or dur-
ing the reverse auction, procedures
may be established regarding when bid-
ding will stop for a round, a stage, or
an entire auction, in order to termi-
nate the auction within a reasonable
time and in accordance with public in-
terest considerations and the goals,
statutory requirements, rules, and pro-
cedures for the auction, including any
reserve price or prices.

(d) Auction delay, suspension, or can-
cellation. By public notice or by an-
nouncement during the reverse auc-
tion, the auction may be delayed, sus-
pended, or cancelled in the event of a
natural disaster, technical obstacle,
network disruption, evidence of an auc-
tion security breach or unlawful bid-
ding activity, administrative or weath-
er necessity, or for any other reason
that affects the fair and efficient con-
duct of the competitive bidding. The
Commission has the authority, at its
sole discretion, to resume the competi-
tive bidding starting from the begin-
ning of the current or some previous
round or cancel the competitive bid-
ding in its entirety.

§1.2204 Applications to participate in
competitive bidding.

(a) Public notice of the application

process. All applications to participate

must be filed electronically. The dates
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and procedures for submitting applica-
tions to participate in the reverse auc-
tion shall be announced by public no-
tice.

(b) Applicant. The applicant identi-
fied on the application to participate
must be the broadcast television 1li-
censee that would relinquish spectrum
usage rights if it becomes a winning
bidder. In the case of a channel sharing
bid, the applicant will be the proposed
channel sharee.

(c) Information and certifications pro-
vided in the application to participate. An
applicant may be required to provide
the following information in its appli-
cation to participate in the reverse
auction:

(1) The following identifying infor-
mation:

(i) If the applicant is an individual,
the applicant’s name and address. If
the applicant is a corporation, the
name and address of the corporate of-
fice and the name and title of an offi-
cer or director. If the applicant is a
partnership, the name, citizenship, and
address of all general partners, and, if
a general partner is not a natural per-
son, then the name and title of a re-
sponsible person for that partner, as
well. If the applicant is a trust, the
name and address of the trustee. If the
applicant is none of the above, it must
identify and describe itself and its
principals or other responsible persons;

(ii) Applicant ownership and other in-
formation as set forth in §1.2112(a); and

(iii) List, in the case of a non-profit
entity, the name, address, and citizen-
ship of each member of the governing
board and of any educational institu-
tion or governmental entity with a
controlling interest in the applicant, if
applicable.

(2) The identity of the person(s) au-
thorized to take binding action in the
bidding on behalf of the applicant.

(3) For each broadcast television 1li-
cense for which the applicant intends
to submit reverse auction bids:

(i) The identity of the station and its
television channel;

(ii) Whether it is a full-power or Class
A television station;

(iii) If the license is for a Class A tel-
evision station, certification under
penalty of perjury that it is and will
remain in compliance with the ongoing
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statutory eligibility requirements to
remain a Class A station;

(iv) Whether it is an NCE station
and, if so, whether it operates on a re-
served or non-reserved channel;

(v) The types of reverse auction bids
that the applicant may submit;

(vi) Whether the license for the sta-
tion is subject to a non-final revoca-
tion order, has expired and is subject to
a non-final cancellation order, or if for
a Class A station is subject to a non-
final downgrade order and, if the Ili-
cense is subject to such a proceeding or
order, then an acknowledgement that
the Commission will place all of its
auction proceeds into escrow pending
the final outcome of the proceeding or
order; and

(vii) Any additional information re-
quired to assess the spectrum usage
rights offered.

(4) For each broadcast television 1li-
cense for which the applicant intends
to submit a license relinquishment bid:

(i) Whether it intends to enter into a
channel sharing agreement if it be-
comes a winning bidder;

(ii) Whether it will control another
broadcast station if it becomes a win-
ning bidder and terminates operations;
and

(iii) If it will control another broad-
cast station, an acknowledgement that
it will remain subject to any pending
license renewal, as well as any enforce-
ment action, against the station of-
fered; or

(iv) If it will not control another
broadcast station, an acknowledge-
ment that the Commission will place a
share of its auction proceeds into es-
crow to cover any potential forfeiture
costs associated with any pending li-
cense renewal or any pending enforce-
ment action against the station of-
fered.

(5) For each broadcast television 1li-
cense for which the applicant intends
to submit a channel sharing bid:

(i) The identity of the channel sharer
and the television channel the appli-
cant has agreed to share;

(ii) Any required information regard-
ing the channel sharing agreement, in-
cluding a copy of the executed channel
sharing agreement;
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(iii) Certification under penalty of
perjury that the channel sharing agree-
ment is consistent with all Commission
rules and policies, and that the appli-
cant accepts any risk that the imple-
mentation of the channel sharing
agreement may not be feasible for any
reason, including any conflict with re-
quirements for operation on the shared
channel;

(iv) Certification under penalty of
perjury that its operation from the
shared channel facilities will not result
in a change to its Designated Market
Area;

(v) Certification under penalty of
perjury that it can meet the commu-
nity of license coverage requirement
set forth in §73.625(a) of this chapter
from the shared channel facilities or, if
not, that the new community of license
for its shared channel facilities either
meets the same or a higher allotment
priority as its current community; or,
if no community meets the same or
higher allotment priority, provides the
next highest priority;

(vi) Certification under penalty of
perjury that the proposed channel
sharing arrangement will not violate
the multiple ownership rules, set forth
in §73.3665 of this chapter, based on
facts at the time the application is sub-
mitted; and

(vii) Certification by the channel
sharer under penalty of perjury with
respect to the certifications described
in paragraphs (c)(3)(iii), (c)(5)(iii), and
(c)(5)(vi) of this section.

(6) Certification under penalty of per-
jury that the applicant and all of the
person(s) disclosed under paragraph
(c)(1) of this section are not person(s)
who have been, for reasons of national
security, barred by any agency of the
Federal Government from bidding on a
contract, participating in an auction,
or receiving a grant. For the purposes
of this certification, the term ‘‘person”
means an individual, partnership, asso-
ciation, joint-stock company, trust, or
corporation, and the term ‘‘reasons of
national security’” means matters re-
lating to the national defense and for-
eign relations of the United States.

(7) Certification that the applicant
agrees that it has sole responsibility
for investigating and evaluating all
technical and marketplace factors that
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may have a bearing on the bids it sub-
mits in the reverse auction.

(8) Certification that the applicant
agrees that the bids it submits in the
reverse auction are irrevocable, bind-
ing offers by the applicant.

(9) Certification that the individual
submitting the application to partici-
pate and providing the certifications is
authorized to do so on behalf of the ap-
plicant, and if such individual is not an
officer, director, board member, or con-
trolling interest holder of the appli-
cant, evidence that such individual has
the authority to bind the applicant.

(10) Certification that the applicant
is in compliance with all statutory and
regulatory requirements for participa-
tion in the reverse auction, including
any requirements with respect to the
license(s) identified in the application
to participate.

(11) Such additional information as
may be required.

(d) Application processing. (1) Any
timely submitted application to par-
ticipate will be reviewed for complete-
ness and compliance with the Commis-
sion’s rules. No untimely applications
to participate shall be reviewed or con-
sidered.

(2) Any application to participate
that does not contain all of the certifi-
cations required pursuant to this sec-
tion is unacceptable for filing, cannot
be corrected subsequent to the applica-
tion filing deadline, and will be dis-
missed with prejudice.

(3) Applicants will be provided a lim-
ited opportunity to cure specified de-
fects and to resubmit a corrected appli-
cation to participate. During the resub-
mission period for curing defects, an
application to participate may be
amended or modified to cure identified
defects or to make minor amendments
or modifications. After the resubmis-
sion period has ended, an application to
participate may be amended or modi-
fied to make minor changes or correct
minor errors in the application to par-
ticipate. Minor amendments may be
subject to a deadline specified by pub-
lic notice. Major amendments cannot
be made to an application to partici-
pate after the initial filing deadline.
Major amendments include, but are not
limited to, changes in ownership of the
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applicant that would constitute an as-
signment or transfer of control,
changes to any of the required certifi-
cations, and the addition or removal of
licenses identified on the application
to participate for which the applicant
intends to submit reverse auction bids.
Minor amendments include any
changes that are not major, such as
correcting typographical errors and
supplying or correcting information as
requested to support the certifications
made in the application.

(4) Applicants that fail to correct de-
fects in their applications to partici-
pate in a timely manner as specified by
public notice will have their applica-
tions to participate dismissed with no
opportunity for resubmission.

(5) Applicants shall have a con-
tinuing obligation to make any amend-
ments or modifications that are nec-
essary to maintain the accuracy and
completeness of information furnished
in pending applications to participate.
Such amendments or modifications
shall be made as promptly as possible,
and in no case more than five business
days after applicants become aware of
the need to make any amendment or
modification, or five business days
after the reportable event occurs,
whichever is later. An applicant’s obli-
gation to make such amendments or
modifications to a pending application
to participate continues until they are
made.

(e) Notice to qualified and non-qualified
applicants. BEach applicant will be noti-
fied as to whether it is qualified or not
qualified to participate in the reverse
auction.

[79 FR 48530, Aug. 15, 2014, as amended at 80
FR 67342, Nov. 2, 2015]

§1.2205 Prohibition of certain commu-
nications.

(a) Definitions. (1) For the purposes of
this section, a full power broadcast tele-
vision licensee, or a Class A broadcast tel-
evision licensee, shall include all con-
trolling interests in the licensee, and
all officers, directors, and governing
board members of the licensee.

(2) For the purposes of this section,
the term forward auction applicant is
defined the same as the term applicant
is defined in §1.2105(c)(5).

§1.2205

(b) Certain communications prohibited.
(1) Except as provided in paragraph
(b)(2) of this section, in the broadcast
television spectrum incentive auction
conducted under section 6403 of the
Spectrum Act, beginning on the dead-
line for submitting applications to par-
ticipate in the reverse auction and
until the results of the incentive auc-
tion are announced by public notice,
all full power and Class A broadcast
television licensees are prohibited from
communicating directly or indirectly
any incentive auction applicant’s bids
or bidding strategies to any other full
power or Class A broadcast television
licensee or to any forward auction ap-
plicant.

(2) The prohibition described in para-
graph (b)(1) of this section does not
apply to the following:

(i) Communications between full
power or Class A broadcast television
licensees if they share a common con-
trolling interest, director, officer, or
governing board member as of the
deadline for submitting applications to
participate in the reverse auction;

(ii) Communications between a for-
ward auction applicant and a full
power or Class A broadcast television
licensee if a controlling interest, direc-
tor, officer, or holder of any 10 percent
or greater ownership interest in the
forward auction applicant, as of the
deadline for submitting short-form ap-
plications to participate in the forward
auction, is also a controlling interest,
director, officer, or governing board
member of the full power or Class A
broadcast television licensee, as of the
deadline for submitting applications to
participate in the reverse auction; and

(iii) Communications regarding re-
verse auction applicants’ (but not for-
ward auction applicants’) bids and bid-
ding strategies between parties to a
channel sharing agreement executed
prior to the deadline for submitting ap-
plications to participate in the reverse
auction and disclosed on a reverse auc-
tion application.

(c) Duty to report potentially prohibited
communications. A party that makes or
receives a communication prohibited
under paragraph (b) of this section
shall report such communication in
writing immediately, and in any case
no later than five business days after

415



		Superintendent of Documents
	2017-04-25T11:08:24-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




