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for hearing unless the submission affirma-
tively seeks and warrants grant of party sta-
tus.

(e) Matter designated for hearing. Any
matter that has been designated for
hearing before an administrative law
judge or which is otherwise designated
for hearing in accordance with proce-
dures in 5 U.S.C. 554.

[62 FR 15854, Apr. 3, 1997, as amended at 64
FR 68947, Dec. 9, 1999; 64 FR 72571, Dec. 28,
1999; 65 FR 56261, Sept. 18, 2000; 67 FR 13224,
Mar. 21, 2002; 76 FR 24381, May 2, 2011]

SUNSHINE PERIOD PROHIBITION

§1.1203 Sunshine period prohibition.

(a) With respect to any Commission
proceeding, all presentations to deci-
sionmakers concerning matters listed
on a Sunshine Agenda, whether ex
parte or not, are prohibited during the
period prescribed in paragraph (b) of
this section unless:

(1) The presentation is exempt under
§1.1204(a);

(2) The presentation relates to settle-
ment negotiations and otherwise com-
plies with any er parte restrictions in
this subpart;

(3) The presentation occurs in the
course of a widely attended speech or
panel discussion and concerns a Com-
mission action in an exempt or a per-
mit-but-disclose proceeding that has
been adopted (not including private
presentations made on the site of a
widely attended speech or panel discus-
sion); or

(4) The presentation is made by a
member of Congress or his or her staff,
or by other agencies or branches of the
Federal government or their staffs in a
proceeding exempt under §1.1204 or sub-
ject to permit-but-disclose require-
ments under §1.1206. Except as other-
wise provided in §1.1204(a)(6), if the
presentation is of substantial signifi-
cance and clearly intended to affect
the ultimate decision, and is made in a
permit-but-disclose proceeding, the
presentation (or, if oral, a summary of
the presentation) must be placed in the
record of the proceeding by Commis-
sion staff or by the presenter in accord-
ance with the procedures set forth in
§1.1206(b).

(b) The prohibition set forth in para-
graph (a) of this section begins on the
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day (including business days and holi-
days) after the release of a public no-
tice that a matter has been placed on
the Sunshine Agenda until the Com-
mission:

(1) Releases the text of a decision or
order relating to the matter;

(2) Issues a public notice stating that
the matter has been deleted from the
Sunshine Agenda; or

(3) Issues a public notice stating that
the matter has been returned to the
staff for further consideration, which-
ever occurs first.

(c) The prohibition set forth in para-
graph (a) of this section shall not apply
to the filing of a written ex parte pres-
entation or a memorandum summa-
rizing an oral exr parte presentation
made on the day before the Sunshine
period begins, or a permitted reply
thereto.

[62 FR 15855, Apr. 3, 1997, as amended at 64
FR 68947, Dec. 9, 1999; 76 FR 24381, May 2,
2011]

GENERAL EXEMPTIONS

§1.1204 Exempt ex parte presentations
and proceedings.

(a) Exempt ex parte presentations. The
following types of presentations are ex-
empt from the prohibitions in re-
stricted proceedings (§1.1208), the dis-
closure requirements in permit-but-dis-
close proceedings (§1.1206), and the pro-
hibitions during the Sunshine Agenda
period prohibition (§1.1203):

(1) The presentation is authorized by
statute or by the Commission’s rules to
be made without service, see, e.g.,
§1.333(d), or involves the filing of re-
quired forms;

(2) The presentation is made by or to
the General Counsel and his or her
staff and concerns judicial review of a
matter that has been decided by the
Commission;

(3) The presentation directly relates
to an emergency in which the safety of
life is endangered or substantial loss of
property is threatened, provided that,
if not otherwise submitted for the
record, Commission staff promptly
places the presentation or a summary
of the presentation in the record and
discloses it to other parties as appro-
priate.
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(4) The presentation involves a mili-
tary or foreign affairs function of the
United States or classified security in-
formation;

(5) The presentation is to or from an
agency or branch of the Federal Gov-
ernment or its staff and involves a
matter over which that agency or
branch and the Commission share ju-
risdiction provided that, any new fac-
tual information obtained through
such a presentation that is relied on by
the Commission in its decision-making
process will, if not otherwise submitted
for the record, be disclosed by the Com-
mission no later than at the time of
the release of the Commission’s deci-
sion;

(6) The presentation is to or from the
United States Department of Justice or
Federal Trade Commission and in-
volves a communications matter in a
proceeding which has not been des-
ignated for hearing and in which the
relevant agency is not a party or com-
menter (in an informal rulemaking or
Joint board proceeding) provided that,
any new factual information obtained
through such a presentation that is re-
lied on by the Commission in its deci-
sion-making process will be disclosed
by the Commission no later than at the
time of the release of the Commission’s
decision;

NOTE 1 TO PARAGRAPH (a): Under para-
graphs (a)(5) and (a)(6) of this section, infor-
mation will be relied on and disclosure will
be made only after advance coordination
with the agency involved in order to ensure
that the agency involved retains control
over the timing and extent of any disclosure
that may have an impact on that agency’s
jurisdictional responsibilities. If the agency
involved does not wish such information to
be disclosed, the Commission will not dis-
close it and will disregard it in its decision-
making process, unless it fits within another
exemption not requiring disclosure (e.g., for-
eign affairs). The fact that an agency’s views
are disclosed under paragraphs (a)(b) and
(a)(6) does not preclude further discussions
pursuant to, and in accordance with, the ex-
emption.

(7) The presentation is between Com-
mission staff and an advisory coordi-
nating committee member with respect
to the coordination of frequency as-
signments to stations in the private
land mobile services or fixed services
as authorized by 47 U.S.C. 332;

§1.1204

(8) The presentation is a written
presentation made by a listener or
viewer of a broadcast station who is
not a party under §1.1202(d)(1), and the
presentation relates to a pending appli-
cation that has not been designated for
hearing for a new or modified broad-
cast station or license, for renewal of a
broadcast station license or for assign-
ment or transfer of control of a broad-
cast permit or license;

(9) The presentation is made pursu-
ant to an express or implied promise of
confidentiality to protect an individual
from the possibility of reprisal, or
there is a reasonable expectation that
disclosure would endanger the life or
physical safety of an individual;

(10) The presentation is requested by
(or made with the advance approval of)
the Commission or staff for the clari-
fication or adduction of evidence, or
for resolution of issues, including pos-
sible settlement, subject to the fol-
lowing limitations:

(i) This exemption does not apply to
restricted proceedings designated for
hearing;

(ii) In restricted proceedings not des-
ignated for hearing, any new written
information elicited from such request
or a summary of any new oral informa-
tion elicited from such request shall
promptly be served by the person mak-
ing the presentation on the other par-
ties to the proceeding. Information re-
lating to how a proceeding should or
could be settled, as opposed to new in-
formation regarding the merits, shall
not be deemed to be new information
for purposes of this section. The Com-
mission or its staff may waive the serv-
ice requirement if service would be too
burdensome because the parties are nu-
merous or because the materials relat-
ing to such presentation are volumi-
nous. If the service requirement is
waived, copies of the presentation or
summary shall be placed in the record
of the proceeding and the Commission
or its staff shall issue a public notice
which states that copies of the presen-
tation or summary are available for in-
spection. The Commission or its staff
may determine that service or public
notice would interfere with the effec-
tive conduct of an investigation and
dispense with the service and public
notice requirements;
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(iii) If the presentation is made in a
proceeding subject to permit-but-dis-
close requirements, disclosure of any
new written information elicited from
such request or a summary of any new
oral information elicited from such re-
quest must be made in accordance with
the requirements of §1.1206(b), pro-
vided, however, that the Commission
or its staff may determine that disclo-
sure would interfere with the effective
conduct of an investigation and dis-
pense with the disclosure requirement.
As in paragraph (a)(10)(ii) of this sec-
tion, information relating to how a
proceeding should or could be settled,
as opposed to new information regard-
ing the merits, shall not be deemed to
be new information for purposes of this
section;

NOTE 2 TO PARAGRAPH (a): If the Commis-
sion or its staff dispenses with the service or
notice requirement to avoid interference
with an investigation, a determination will
be made in the discretion of the Commission
or its staff as to when and how disclosure
should be made if necessary. See Amendment
of Subpart H, Part I, 2 FCC Rcd 6053, 6054 10—
14 (1987).

(iv) If the presentation is made in a
proceeding subject to the Sunshine pe-
riod prohibition, disclosure must be
made in accordance with the require-
ments of §1.1206(b) or by other ade-
quate means of notice that the Com-
mission deems appropriate;

(v) In situations where new informa-
tion regarding the merits is disclosed
during settlement discussions, and the
Commission or staff intends that the
product of the settlement discussions
will be disclosed to the other parties or
the public for comment before any ac-
tion is taken, the Commission or staff
in its discretion may defer disclosure
of such new information until com-
ment is sought on the settlement pro-
posal or the settlement discussions are
terminated.

(11) The presentation is an oral pres-
entation in a restricted proceeding not
designated for hearing requesting ac-
tion by a particular date or giving rea-
sons that a proceeding should be expe-
dited other than the need to avoid ad-
ministrative delay. A detailed sum-
mary of the presentation shall prompt-
ly be filed in the record and served by
the person making the presentation on
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the other parties to the proceeding,
who may respond in support or opposi-
tion to the request for expedition, in-
cluding by oral exr parte presentation,
subject to the same service require-
ment.

(12) The presentation
Commission staff and:

(i) The administrator of the inter-
state telecommunications relay serv-
ices fund relating to administration of
the telecommunications relay services
fund pursuant to 47 U.S.C. 225;

(ii) The North American Numbering
Plan Administrator or the North
American Numbering Plan Billing and
Collection Agent relating to the ad-
ministration of the North American
Numbering Plan pursuant to 47 U.S.C.
251(e);

(iii) The Universal Service Adminis-
trative Company relating to the ad-
ministration of universal service sup-
port mechanisms pursuant to 47 U.S.C.
254; or

(iv) The Number Portability Admin-
istrator relating to the administration
of local number portability pursuant to
47 U.S.C. 251(b)(2) and (e), provided that
the relevant administrator has not
filed comments or otherwise partici-
pated as a party in the proceeding;

(v) The TRS Numbering Adminis-
trator relating to the administration of
the TRS numbering directory pursuant
to 47 U.S.C. 225 and 47 U.S.C. 251(e); or

(vi) The Pooling Administrator relat-
ing to the administration of thousands-
block number pooling pursuant to 47
U.S.C. 251(e).

(b) Exempt proceedings. Unless other-
wise provided by the Commission or
the staff pursuant to §1.1200(a), ex parte
presentations to or from Commission
decision-making personnel are permis-
sible and need not be disclosed with re-
spect to the following proceedings,
which are referred to as ‘‘exempt’ pro-
ceedings:

(1) A notice of inquiry proceeding;

(2) A petition for rulemaking, except
for a petition requesting the allotment
of a Dbroadcast channel (see also
§1.1206(a)(1)), or other request that the
Commission modify its rules, issue a
policy statement or issue an interpre-
tive rule, or establish a Joint Board;

is between
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(3) A tariff proceeding (including di-
rectly associated waiver requests or re-
quests for special permission) prior to
it being set for investigation (see also
§1.1206(a)(4));

(4) A proceeding relating to prescrip-
tion of common carrier depreciation
rates under section 220(b) of the Com-
munications Act prior to release of a
public notice of specific proposed de-
preciation rates (see also §1.1206(a)(9));

(5) An informal complaint proceeding
under 47 U.S.C. 208 and §1.717 of this
chapter or 47 U.S.C. 255 and either
§§6.17 or 7.17 of this chapter; and

(6) A complaint against a cable oper-
ator regarding its rates that is not
filed on the standard complaint form
required by §76.951 of this chapter (FCC
Form 329).

NOTES 1-3 TO PARAGRAPH (b): [Reserved]

NOTE 4 TO PARAGRAPH (b): In the case of pe-
titions for rulemaking that seek Commission
preemption of state or local regulatory au-
thority, the petitioner must serve the origi-
nal petition on any state or local govern-
ment, the actions of which are specifically
cited as a basis for requesting preemption.
Service should be made on those bodies with-
in the state or local governments that are le-
gally authorized to accept service of legal
documents in a civil context. Such pleadings
that are not served will be dismissed without
consideration as a defective pleading and
treated as a violation of the er parte rules
unless the Commission determines that the
matter should be entertained by making it
part of the record under §1.1212(d) and the
parties are so informed.

[62 FR 15855, Apr. 3, 1997, as amended at 64
FR 63251, Nov. 19, 1999; 64 FR 68948, Dec. 9,
1999; 76 FR 24381, May 2, 2011]

NON-RESTRICTED PROCEEDINGS

§1.1206 Permit-but-disclose
ceedings.

pro-

(a) Unless otherwise provided by the
Commission or the staff pursuant to
§1.1200(a), until the proceeding is no
longer subject to administrative recon-
sideration or review or to judicial re-
view, ex parte presentations (other than
er parte presentations exempt under
§1.1204(a)) to or from Commission deci-
sion-making personnel are permissible
in the following proceedings, which are
referred to as permit-but-disclose pro-
ceedings, provided that er parte presen-
tations to Commission decision-mak-

§1.1206

ing personnel are disclosed pursuant to
paragraph (b) of this section:

NOTE 1 TO PARAGRAPH (a): In the case of pe-
titions for declaratory ruling that seek Com-
mission preemption of state or local regu-
latory authority and petitions for relief
under 47 U.S.C. 332(c)(7)(B)(v), the petitioner
must serve the original petition on any state
or local government, the actions of which
are specifically cited as a basis for request-
ing preemption. Service should be made on
those bodies within the state or local govern-
ments that are legally authorized to accept
service of legal documents in a civil context.
Such pleadings that are not served will be
dismissed without consideration as a defec-
tive pleading and treated as a violation of
the ex parte rules unless the Commission de-
termines that the matter should be enter-
tained by making it part of the record under
§1.1212(d) and the parties are so informed.

(1) An informal rulemaking pro-
ceeding conducted under section 553 of
the Administrative Procedure Act
other than a proceeding for the allot-
ment of a broadcast channel, upon re-
lease of a Notice of Proposed Rule-
making (see also §1.1204(b)(2));

(2) A proceeding involving a rule
change, policy statement or interpre-
tive rule adopted without a Notice of
Proposed Rule Making upon release of
the order adopting the rule change,
policy statement or interpretive rule;

(3) A declaratory ruling proceeding;

(4) A tariff proceeding which has been
set for investigation under section 204
or 205 of the Communications Act (in-
cluding directly associated waiver re-
quests or requests for special permis-
sion) (see also §1.1204(b)(4));

(5) Unless designated for hearing, a
proceeding under section 214(a) of the
Communications Act that does not also
involve applications under Title III of
the Communications Act (see also
§1.1208);

(6) Unless designated for hearing, a
proceeding involving an application for
a Cable Landing Act license that does
not also involve applications under
Title III of the Communications Act
(see also §1.1208);

(7) A proceeding involving a request
for information filed pursuant to the
Freedom of Information Act;

NOTE 2 TO PARAGRAPH (a): Where the re-
quested information is the subject of a re-
quest for confidentiality, the person filing
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