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interested party may petition the Com-
mission for such a determination.

§76.1209 Theft of service.

Nothing in this subpart shall be con-
strued to authorize or justify any use,
manufacture, or importation of equip-
ment that would violate 47 U.S.C. 553
or any other provision of law intended
to preclude the unauthorized reception
of multichannel video programming
service.

§76.1210 Effect on other rules.

Nothing in this subpart affects
§64.702(d) of the Commission’s regula-
tions or other Commission regulations
governing interconnection and com-
petitive provision of customer premises
equipment used in connection with
basic common carrier communications
services.

Subpart @—Regulation of
Carriage Agreements

SOURCE: 58 FR 60395, Nov. 16, 1993, unless
otherwise noted.

§76.1300 Definitions.

As used in this subpart:

(a) Affiliated. For purposes of this
subpart, entities are affiliated if either
entity has an attributable interest in
the other or if a third party has an at-
tributable interest in both entities.

(b) Attributable interest. The term
‘“attributable interest’ shall be defined
by reference to the criteria set forth in
Notes 1 through 5 to §76.501 provided,
however, that:

(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and

(2) The provisions of Note 2(a) regard-
ing five (5) percent interests shall in-
clude all voting or nonvoting stock or
limited partnership equity interests of
five (5) percent or more.

(c) Buying groups. The term ‘‘buying
group’’ or ‘‘agent,” for purposes of the
definition of a multichannel video pro-
gramming distributor set forth in para-
graph (e) of this section, means an en-
tity representing the interests of more
than one entity distributing multi-
channel video programming that:

§76.1301

(1) Agrees to be financially liable for
any fees due pursuant to a satellite
cable programming, or satellite broad-
cast programming, contract which it
signs as a contracting party as a rep-
resentative of its members or whose
members, as contracting parties, agree
to joint and several liability; and

(2) Agrees to uniform billing and
standardized contract provisions for in-
dividual members; and

(3) Agrees either collectively or indi-
vidually on reasonable technical qual-
ity standards for the individual mem-
bers of the group.

(d) Multichannel wvideo programming
distributor. The term ‘‘multichannel
video programming distributor’ means
an entity engaged in the business of
making available for purchase, by sub-
scribers or customers, multiple chan-
nels of video programming. Such enti-
ties include, but are not limited to, a
cable operator, a BRS/EBS provider, a
direct broadcast satellite service, a tel-
evision receive-only satellite program
distributor, and a satellite master an-
tenna television system operator, as
well as buying groups or agents of all
such entities.

(e) Video programming wvendor. The
term ‘‘video programming vendor”’
means a person engaged in the produc-
tion, creation, or wholesale distribu-
tion of video programming for sale.

[68 FR 60395, Nov. 16, 1993, as amended at 64
FR 67197, Dec. 1, 1999; 69 FR 72046, Dec. 10,
2004]

§76.1301 Prohibited practices.

(a) Financial interest. No cable oper-
ator or other multichannel video pro-
gramming distributor shall require a
financial interest in any program serv-
ice as a condition for carriage on one
or more of such operator’s/provider’s
systems.

(b) Exclusive rights. No cable operator
or other multichannel video program-
ming distributor shall coerce any video
programming vendor to provide, or re-
taliate against such a vendor for fail-
ing to provide, exclusive rights against
any other multichannel video program-
ming distributor as a condition for car-
riage on a system.

(c) Discrimination. No multichannel
video programming distributor shall
engage in conduct the effect of which is
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§76.1302

to unreasonably restrain the ability of
an unaffiliated video programming
vendor to compete fairly by discrimi-
nating in video programming distribu-
tion on the basis of affiliation or non-
affiliation of vendors in the selection,
terms, or conditions for carriage of
video programming provided by such
vendors.

§76.1302 Carriage
ceedings.

(a) Complaints. Any video program-
ming vendor or multichannel video
programming distributor aggrieved by
conduct that it believes constitute a
violation of the regulations set forth in
this subpart may commence an adju-
dicatory proceeding at the Commission
to obtain enforcement of the rules
through the filing of a complaint. The
complaint shall be filed and responded
to in accordance with the procedures
specified in §76.7 of this part with the
following additions or changes:

(b) Prefiling notice required. Any ag-
grieved video programming vendor or
multichannel video programming dis-
tributor intending to file a complaint
under this section must first notify the
potential defendant multichannel video
programming distributor that it in-
tends to file a complaint with the Com-
mission based on actions alleged to
violate one or more of the provisions
contained in §76.1301 of this part. The
notice must be sufficiently detailed so
that its recipient(s) can determine the
specific nature of the potential com-
plaint. The potential complainant
must allow a minimum of ten (10) days
for the potential defendant(s) to re-
spond before filing a complaint with
the Commission.

(c) Contents of complaint. In addition
to the requirements of §76.7, a carriage
agreement complaint shall contain:

(1) Whether the complainant is a
multichannel video programming dis-
tributor or video programming vendor,
and, in the case of a multichannel
video programming distributor, iden-
tify the type of multichannel video
programming distributor, the address
and telephone number of the complain-
ant, what type of multichannel video
programming distributor the defendant
is, and the address and telephone num-
ber of each defendant;
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(2) Evidence that supports complain-
ant’s belief that the defendant, where
necessary, meets the attribution stand-
ards for application of the carriage
agreement regulations;

(3) The complaint must be accom-
panied by appropriate evidence dem-
onstrating that the required notifica-
tion pursuant to paragraph (b) of this
section has been made.

(d) Prima facie case. In order to estab-
lish a prima facie case of a violation of
§76.1301, the complaint must contain
evidence of the following:

(1) The complainant is a video pro-
gramming vendor as defined in section
616(b) of the Communications Act of
1934, as amended, and §76.1300(e) or a
multichannel video programming dis-
tributor as defined in section 602(13) of
the Communications Act of 1934, as
amended, and §76.1300(d);

(2) The defendant is a multichannel
video programming distributor as de-
fined in section 602(13) of the Commu-
nications Act of 1934, as amended, and
§76.1300(d); and

(3)({) Financial interest. In a com-
plaint alleging a violation of
§76.1301(a), documentary evidence or
testimonial evidence (supported by an
affidavit from a representative of the
complainant) that supports the claim
that the defendant required a financial
interest in any program service as a
condition for carriage on one or more
of such defendant’s systems.

(ii) Exclusive rights. In a complaint al-
leging a violation of §76.1301(b), docu-
mentary evidence or testimonial evi-
dence (supported by an affidavit from a
representative of the complainant)
that supports the claim that the de-
fendant coerced a video programming
vendor to provide, or retaliated against
such a vendor for failing to provide, ex-
clusive rights against any other multi-
channel video programming distributor
as a condition for carriage on a system.

(iii) Discrimination. In a complaint al-
leging a violation of §76.1301(c):

(A) Evidence that the conduct alleged
has the effect of unreasonably restrain-
ing the ability of an unaffiliated video
programming vendor to compete fairly;
and

(B) (I) Documentary evidence or tes-
timonial evidence (supported by an af-
fidavit from a representative of the
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