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§73.7003

service FM applicants identify them-
selves as Tribal Applicants and meet
the above criteria, the applicant pro-
viding the most people with reserved
channel NCE service to Tribal Lands
will be awarded a construction permit,
regardless of the magnitude of the su-
perior service or the populations of the
communities of license proposed, if dif-
ferent. If two or more full-service FM
applicants identifying themselves as
Tribal Applicants each meet the above
criteria and propose identical levels of
NCE aural service to Tribal Lands,
only those applicants shall proceed to
be considered together in a point sys-
tem analysis. In an analysis performed
pursuant to paragraph (a) of this sec-
tion that does not include a Tribal Ap-
plicant, a full service FM applicant
that will provide the first or second re-
served channel noncommercial edu-
cational (NCE) aural signal received by
at least 10% of the population within
the station’s 60dBu (ImV/m) service
contours will be considered to substan-
tially further fair distribution of serv-
ice goals and to be superior to mutu-
ally exclusive applicants not proposing
that level of service, provided that
such service to fewer than 2,000 people
will be considered insignificant. First
service to 2,000 or more people will be
considered superior to second service
to a population of any size. If only one
applicant will provide such first or sec-
ond service, that applicant will be se-
lected as a threshold matter. If more
than one applicant will provide an
equivalent level (first or second) of
NCE aural service, the size of the popu-
lation to receive such service from the
mutually exclusive applicants will be
compared. The applicant providing the
most people with the highest level of
service will be awarded a construction
permit, if it will provide such service
to 5,000 or more people than the next
best applicant. If none of the appli-
cants in a mutually exclusive group
would substantially further fair dis-
tribution goals, all applicants will pro-
ceed to examination under a point sys-
tem. If two or more applicants will pro-
vide the same level of service to an
equivalent number of people (differing
by less than 5,000), only those equiva-
lent applicants will be considered to-
gether in a point system.
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(c) For a period of four years of on-
air operations, an applicant receiving a
decisive preference pursuant to this
section is required to construct and op-
erate technical facilities substantially
as proposed and shall not downgrade
service to the area on which the pref-
erence was based. Additionally, for a
period beginning from the award of a
construction permit through four years
of on-air operations, a Tribal Applicant
receiving a decisive preference pursu-
ant to this section may not:

(1) Assign or transfer the authoriza-
tion except to another party that
qualifies as a Tribal Applicant;

(2) Change the facility’s community
of license; or

(3) Effect a technical change that
would cause the facility to provide less
than full Tribal Coverage.

[66 FR 36380, June 8, 2000, as amended at 66
FR 15356, Mar. 19, 2001; 75 FR 9807, Mar. 4,
2010]

§73.7003 Point system selection proce-
dures.

(a) If timely filed applications for re-
served FM channels or reserved TV
channels are determined to be mutu-
ally exclusive, applications will be
processed and assessed points to deter-
mine the tentative selectee for the par-
ticular channels. The tentative se-
lectee will be the applicant with the
highest point total under the procedure
set forth in this section, and will be
awarded the requested permit if the
Commission determines that an award
will serve the public interest, conven-
ience, and necessity.

(b) Based on information provided in
each application, each applicant will be
awarded a predetermined number of
points under the criteria listed:

(1) Established local applicant. Three
points for local applicants as defined in
§73.7000 who have been local continu-
ously for no fewer than the two years
(24 months) immediately prior to appli-
cation, if the applicant’s own gov-
erning documents (e.g. by-laws, con-
stitution, or their equivalent) require
that such localism be maintained.

(2) Local diversity of ownership. Two
points for applicants with no attrib-
utable interests as defined in §73.7000,
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in any other broadcast station or au-
thorized construction permit (com-
paring radio to radio and television to
television) whose principal community
(city grade) contour overlaps that of
the proposed station, if the applicant’s
own governing documents (e.g. by-laws,
constitution, or their equivalent) re-
quire that such diversity be main-
tained. The principal community (city
grade) contour is the 5 mV/m for AM
stations, the 3.16 mV/m for FM stations
calculated in accordance with
§73.313(c), and the contour identified in
§73.685(a) for TV. Radio applicants will
count commercial and noncommercial
AM, FM, and FM translator stations
other than fill-in stations. Television
applicants will count UHF, VHF, and
Class A stations.

(3) State-wide network. Two points for
an applicant that does not qualify for
the credit for local diversity of owner-
ship, if it is:

(i) An entity, public or private, with
authority over a minimum of 50 accred-
ited full-time elementary and/or sec-
ondary schools within a single state,
encompassed by the combined primary
service contours of the proposed sta-
tion and its existing station(s), if the
existing station(s) are regularly pro-
viding programming to the schools in
furtherance of the school curriculum
and the proposed station will increase
the number of schools it will regularly
serve; or

(ii) An accredited public or private
institution of higher learning with a
minimum of five full time campuses
within a single state encompassed by
the combined primary service contours
of the proposed station and its existing
station(s), if the existing station(s) are
regularly providing programming to
campuses in furtherance of their cur-
riculum and the proposed station will
increase the number of campuses it
will regularly serve; or

(iii) An organization, public or pri-
vate, with or without direct authority
over schools, that will regularly pro-
vide programming for and in coordina-
tion with an entity described in para-
graph (b)(3) (i) or (ii) of this section for
use in the school curriculum.

(iv) No entity may claim both the di-
versity credit and the state-wide net-

§73.7003

work credit in any particular applica-
tion.

(4) Technical parameters. One point to
the applicant covering the largest geo-
graphic area and population with its
relevant contour (60 dBu for FM and
Grade B for TV), provided that the ap-
plicant covers both a ten percent great-
er area and a ten percent greater popu-
lation than the applicant with the next
best technical proposal. The top appli-
cant will receive two points instead of
one point if its technical proposal cov-
ers both a 25 percent greater area and
25 percent greater population than the
next best technical proposal.)

(c) If the best qualified (highest scor-
ing) two or more applicants have the
same point accumulation, the ten-
tative selectee will be determined by a
tie-breaker mechanism as follows:

(1) Each applicant’s number of attrib-
utable existing authorizations (licenses
and construction permits, commercial
and noncommercial) in the same serv-
ice (radio or television) nationally, as
of the time of application shall be com-
pared, and the applicant with the few-
est authorizations will be chosen as
tentative selectee. Radio applicants
will count commercial and non-
commercial AM, FM, and FM trans-
lator stations other than fill-in sta-
tions. Television applicants will count
UHF, VHF, and Class A stations.

(2) If a tie remains after the tie
breaker in paragraph (c)(1) of this sec-
tion, the tentative selectee will be the
remaining applicant with the fewest
pending new and major change applica-
tions in the same service at the time of
filing;

(3) If a tie remains after the tie
breaker in paragraph (c)(2) of this sec-
tion, each of the remaining applicants
will be identified as a tentative se-
lectee, with the time divided equally
among them.

(d) Settlements. At any time during
this process, the applicants may advise
the Commission that they are negoti-
ating or have reached settlement, and
the Commission will withhold further
comparative processing for a reason-
able period upon such notification. Set-
tlement may include an agreement to
share time on the channel voluntarily
or other arrangement in compliance
with Commission rules. Parties to a
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settlement shall comply with §73.3525,
limiting any monetary payment to the
applicant’s reasonable and prudent ex-
penses.

(e) For applications filed after April
21, 2000, an applicant’s maximum quali-
fications are established at the time of
application and will be reduced for any
post-application changes that nega-
tively affect any evaluation criterion.

(f) For applications filed on or before
April 21, 2000, an applicant’s maximum
qualifications are established as of the
relevant date listed in paragraph (f)(1),
(2), or (3) of this section. After the rel-
evant date for determining an appli-
cant’s maximum points, points will be
reduced for any changes that nega-
tively affect any evaluation criterion.
Applicants will establish their quali-
fications according to the following:

(1) If the applicant is in a group for
which a ““B” cut-off notice issued prior
to April 21, 2000 its maximum non-tech-
nical qualifications are established as
of the date by which applicants must
supplement their applications to sup-
ply point information, and its max-
imum technical qualifications are es-
tablished as of the date of the ‘B’ cut-
off notice;

(2) If the applicant is in a group for
which an ‘““A” cut-off notice issued
prior to April 21, 2000 but for which no
“B”’ cut-off notice issued, its maximum
non-technical qualifications are estab-
lished as of the date by which appli-
cants must supplement their applica-
tions to supply point information, and
its maximum technical qualifications
are established as of April 21, 2000;

(3) If the applicant was neither placed
on an ‘“A” cut-off list prior to April 21,
2000 nor filed in response to such an
“A” cut-off list, it is subject to com-
petition from applications filed within
the first filing window, and its max-
imum technical and non-technical
qualifications will be determined as of
the close of the first filing window.

[656 FR 36380, June 8, 2000, as amended at 66
FR 156356, Mar. 19, 2001]

§73.7004 Petitions to deny tentative
selectee(s).

(a) For mutually exclusive applicants
subject to the selection procedures in
subpart K of this part, Petitions to
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Deny will be accepted only against the
tentative selectee(s).

(b) Within thirty (30) days following
the issuance of a public notice an-
nouncing the tentative selection of an
applicant through fair distribution
(§73.7002) or point system (§73.7003) pro-
cedures, petitions to deny that applica-
tion may be filed. Any such petitions
must contain allegations of fact sup-
ported by affidavit of a person or per-
sons with personal knowledge thereof.

(c) An applicant may file an opposi-
tion to any petition to deny, and the
petitioner a reply to such opposition.
Allegations of fact or denials thereof
must be supported by affidavit of a per-
son or persons with personal knowledge
thereof. The time for filing such oppo-
sitions shall be 10 days from the filing
date for petitions to deny, and the time
for filing replies shall be 5 days from
the filing date for oppositions.

(d) If the Commission denies or dis-
misses all petitions to deny, if any are
filed, and is otherwise satisfied that an
applicant is qualified, the application
will be granted. If the Commission de-
termines that the points originally
claimed were higher than permitted,
but that there is no substantial and
material question of fact of applicant
qualifications, it will compare the re-
vised point tally of the tentative se-
lectee to the other mutually exclusive
applicants and, either grant the origi-
nal application or announce a new ten-
tative selectee, as appropriate. If an
applicant is found unqualified, the ap-
plication shall be denied, and the appli-
cant(s) with the next highest point
tally named as the new tentative se-
lectee.

§73.7005 Holding period.

(a) Assignments/Transfers. NCE sta-
tions awarded by use of the point sys-
tem in §73.7003 shall be subject to a
holding period. From the grant of the
construction permit and continuing
until the facility has achieved four
years of on-air operations, an applicant
proposing to assign or transfer the con-
struction permit/license to another
party will be required to demonstrate
the following two factors: that the pro-
posed buyer would qualify for the same
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