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NOTE 2 TO §63.22: For purposes of this sec-
tion, a foreign carrier shall be considered to
possess market power if it appears on the
Commission’s list of foreign carriers that do
not qualify for the presumption that they
lack market power in particular foreign
points. This list is available on the Inter-
national Bureau’s World Wide Web site at
http://www.fecc.gov/ib. The Commission will in-
clude on the list of foreign carriers that do
not qualify for the presumption that they
lack market power in particular foreign
points any foreign carrier that has 50 percent
or more market share in the international
transport or local access markets of a for-
eign point. A party that seeks to remove
such a carrier from the Commission’s list
bears the burden of submitting information
to the Commission sufficient to demonstrate
that the foreign carrier lacks 50 percent mar-
ket share in the international transport and
local access markets on the foreign end of
the route or that it nevertheless lacks suffi-
cient market power on the foreign end of the
route to affect competition adversely in the
U.S. market. A party that seeks to add a car-
rier to the Commission’s list bears the bur-
den of submitting information to the Com-
mission sufficient to demonstrate that the
foreign carrier has 50 percent or more mar-
ket share in the international transport or
local access markets on the foreign end of
the route or that it nevertheless has suffi-
cient market power to affect competition ad-
versely in the U.S. market.

[64 FR 19065, Apr. 19, 1999, as amended at 64
FR 34741, June 29, 1999; 67 FR 45391, July 9,
2002; 69 FR 23154, Apr. 28, 2004; 78 FR 11112,
Feb. 15, 2013; 78 FR 15624, Mar. 12, 2013]

§63.23 Resale-based
common carriers.

The following conditions apply to
carriers authorized to resell the inter-
national services of other authorized
carriers:

(a) A carrier authorized under
§63.18(e)(2) may provide resold inter-
national services to international
points for which the applicant qualifies
for non-dominant regulation as set
forth in §63.10, except that the carrier
may not provide either of the following
services unless it has received specific
authority to do so under §63.18(e)(3):

(1) Resold switched services to a non-
WTO Member country where the appli-
cant is, or is affiliated with, a foreign
carrier; and

(2) Switched or private line services
over resold private lines to a destina-
tion market where the applicant is, or
is affiliated with, a foreign carrier and
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the Commission has not determined
that the foreign carrier lacks market
power in the destination market (see
§63.10(a)).

(b) The carrier may not resell the
international services of an affiliated
carrier regulated as dominant on the
route to be served unless it has re-
ceived specific authority to do so under
§63.18(e)(3).

(c) Subject to the limitations speci-
fied in paragraph (b) of this section and
in §63.17(b), the carrier may provide
service by reselling the international
services of any other authorized U.S.
common carrier or foreign carrier, or
by entering into a roaming or other ar-
rangement with a foreign carrier, for
the provision of international basic
switched, private line, data, television
and business services to all inter-
national points.

NOTE TO PARAGRAPH (c¢): For purposes of
this paragraph, a roaming arrangement with
a foreign carrier is defined as an arrange-
ment under which the subscribers of a U.S.
commercial mobile radio service provider
use the facilities of a foreign carrier with
which the subscriber has no direct pre-exist-
ing service or financial relationship to place
a call from the foreign country to the United
States.

(d) The carrier may provide switched
basic services over its authorized re-
sold private lines in either of the fol-
lowing two circumstances:

(1) The country at the foreign end of
the private line appears on the Com-
mission’s list of international routes
exempted from the international set-
tlements policy set forth in §64.1002 of
this chapter; or

(2) The carrier is exchanging
switched traffic with a foreign carrier
that lacks market power in the coun-
try at the foreign end of the private
line. A foreign carrier lacks market
power for purposes of this section if it
does not appear on the Commission’s
list of foreign carriers that do not qual-
ify for the presumption that they lack
market power in particular foreign
points.

NOTE TO PARAGRAPH (d): The Commission’s
list of international routes exempted from
the international settlements policy, and the
Commission’s list of foreign carriers that do
not qualify for the presumption that they
lack market power in particular foreign
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points are available on the International Bu-
reau’s World Wide Web site at htip:/
www.fce.gov/ib.

(e) The authority granted under this
part is subject to all Commission rules
and regulations and any conditions or
limitations stated in the Commission’s
public notice or order that serves as
the carrier’s Section 214 certificate.
See §§63.12, 63.21 of this part.

[64 FR 19066, Apr. 19, 1999, as amended at 64
FR 34741, June 29, 1999; 67 FR 45391, July 9,
2002; 69 FR 23154, Apr. 28, 2004; 72 FR 54366,
Sept. 25, 2007; 76 FR 42573, July 19, 2011]

§63.24 Assignments and transfers of
control.

(a) General. Except as otherwise pro-
vided in this section, an international
section 214 authorization may be as-
signed, or control of such authorization
may be transferred by the transfer of
control of any entity holding such au-
thorization, to another party, whether
voluntarily or involuntarily, directly
or indirectly, only upon application to
and prior approval by the Commission.

(b) Assignments. For purposes of this
section, an assignment of an authoriza-
tion is a transaction in which the au-
thorization is assigned from one entity
to another entity. Following an assign-
ment, the authorization is held by an
entity other than the one to which it
was originally granted.

NOTE TO PARAGRAPH (b): The sale of a cus-
tomer base, or a portion of a customer base,
by a carrier to another carrier, is a sale of
assets and shall be treated as an assignment,
which requires prior Commission approval
under this section.

(c) Transfers of control. For purposes
of this section, a transfer of control is
a transaction in which the authoriza-
tion remains held by the same entity,
but there is a change in the entity or
entities that control the authorization
holder. A change from less than 50 per-
cent ownership to 50 percent or more
ownership shall always be considered a
transfer of control. A change from 50
percent or more ownership to less than
50 percent ownership shall always be
considered a transfer of control. In all
other situations, whether the interest
being transferred is controlling must
be determined on a case-by-case basis
with reference to the factors listed in
Note to paragraph (c).

§63.24

(d) Pro forma assignments and transfers
of control. Transfers of control or as-
signments that do not result in a
change in the actual controlling party
are considered non-substantial or pro
forma. Whether there has been a
change in the actual controlling party
must be determined on a case-by-case
basis with reference to the factors list-
ed in Note 1 to this paragraph (d). The
types of transactions listed in Note 2 to
this paragraph (d) shall be considered
presumptively pro forma and prior ap-
proval from the Commission need not
be sought.

NOTE 1 TO PARAGRAPH (d): Because the
issue of control inherently involves issues of
fact, it must be determined on a case-by-case
basis and may vary with the circumstances
presented by each case. The factors relevant
to a determination of control in addition to
equity ownership include, but are not lim-
ited to the following: power to constitute or
appoint more than fifty percent of the board
of directors or partnership management
committee; authority to appoint, promote,
demote and fire senior executives that con-
trol the day-to-day activities of the licensee;
ability to play an integral role in major
management decisions of the licensee; au-
thority to pay financial obligations, includ-
ing expenses arising out of operations; abil-
ity to receive monies and profits from the fa-
cility’s operations; and unfettered use of all
facilities and equipment.

NOTE 2 TO PARAGRAPH (d): If a transaction
is one of the types listed further, the trans-
action is presumptively pro forma and prior
approval need not be sought. In all other
cases, the relevant determination shall be
made on a case-by-case basis. Assignment
from an individual or individuals (including
partnerships) to a corporation owned and
controlled by such individuals or partner-
ships without any substantial change in
their relative interests; Assignment from a
corporation to its individual stockholders
without effecting any substantial change in
the disposition of their interests; Assign-
ment or transfer by which certain stock-
holders retire and the interest transferred is
not a controlling one; Corporate reorganiza-
tion that involves no substantial change in
the beneficial ownership of the corporation
(including re-incorporation in a different ju-
risdiction or change in form of the business
entity); Assignment or transfer from a cor-
poration to a wholly owned direct or indirect
subsidiary thereof or vice versa, or where
there is an assignment from a corporation to
a corporation owned or controlled by the as-
signor stockholders without substantial
change in their interests; or Assignment of
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