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containing one-third or more of the
population of the area within its con-
trol in the licensed BTA to an entity
not meeting the eligibility standards
for installment payments, the holder
must make full payment of the remain-
ing unpaid principal and any unpaid in-
terest accrued through the date of par-
tition as a condition of approval.

(d) Reduced upfront payments. For
purposes of Commission auctions com-
mencing prior to January 1, 2004 for
BRS licenses, a prospective bidder that
qualifies as a small business, or as a
small business consortia, is eligible for
a twenty-five (25) percent reduction in
the amount of the upfront payment
otherwise required. To be eligible to
bid on a particular BTA, a small busi-
ness will be required to submit an up-
front payment equal to seventy-five
(75) percent of the upfront payment
amount specified for that BTA in the
public notice listing the upfront pay-
ment amounts corresponding to each
BTA service area being auctioned.

(e) Bidding credits. For purposes of
Commission auctions commencing
prior to January 1, 2004 for BRS Ili-
censes, a winning bidder that qualifies
as a small business, or as a small busi-
ness consortia, may use a bidding cred-
it of fifteen (15) percent to lower the
cost of its winning bid on any of the
BTA authorizations awarded in the
Commission BRS auctions commencing
prior to January 1, 2004.

(f) Short-form application certifi-
cation; Long-form application or state-
ment of intention disclosure. A BRS
applicant in a Commission auction
commencing prior to January 1, 2004
claiming designated entity status shall
certify on its short-form application
that it is eligible for the incentives
claimed. A designated entity that is a
winning bidder for a BTA service
area(s) shall, in addition to informa-
tion otherwise required, file an exhibit
to either its initial long-form applica-
tion for a BRS station license, or to its
statement of intention with regard to
the BTA, which discloses the gross rev-
enues for each of the past three years
of the winning bidder and its affiliates.
This exhibit shall describe how the
winning bidder claiming status as a
designated entity satisfies the des-
ignated entity eligibility requirements,
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and must list and summarize all agree-
ments that affect designated entity
status, such as partnership agree-
ments, shareholder agreements, man-
agement agreements and other agree-
ments, including oral agreements,
which establish that the designated en-
tity will have both de facto and de jure
control of the entity. See 47 CFR
1.2110(1).

(g) Records maintenance. All holders
of BTA authorizations acquired in a
Commission auction commencing prior
to January 1, 2004 that claim des-
ignated entity status shall maintain,
at their principal place of business or
with their designated agent, an up-
dated documentary file of ownership
and revenue information necessary to
establish their status. Holders of BTA
authorizations or their successors in
interest shall maintain such files for a
ten (10) year period running from the
date that their BTA authorizations are
issued. The files must be made avail-
able to the Commission upon request.

[69 FR 72034, Dec. 10, 2004, as amended at 71
FR 35190, June 19, 2006]

§27.1214 EBS spectrum leasing ar-
rangements and grandfathered
leases.

(a) A licensee in the EBS that is sole-
ly utilizing analog transmissions may
enter into a spectrum leasing arrange-
ment to transmit material other than
the educational programming defined
in §27.1203(b) and (c) subject to the fol-
lowing conditions:

(1) Before entering into a spectrum
leasing arrangement involving mate-
rial other than educational program-
ming on any one channel, the licensee
must provide at least 20 hours per week
of EBS educational programming (as
defined in §27.1203(b) and (c)) on that
channel, except as provided in para-
graphs (a)(2) and (a)(3) of this section.
An additional 20 hours per week per
channel must be strictly reserved for
EBS use and not used for non-EBS pur-
poses, or reserved for recapture by the
EBS licensee for its EBS educational
usage, subject to one year’s advance,
written notification by the EBS Ili-
censee to its lessee and accounting for
all recapture already exercised, with no
economic or operational detriment to
the licensee. These hours of recapture
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are not restricted as to time of day or
day of the week, but may be estab-
lished by negotiations between the
EBS licensee and the lessee. The 20
hours per channel per week EBS edu-
cational usage requirement and the re-
capture and/or reservation requirement
of an additional 20 hours per channel
per week shall apply spectrally over
the licensee’s whole actual service
area.

(2) For the first two years of oper-
ation, an EBS entity may enter into a
spectrum leasing arrangement involv-
ing material other than educational
programming if it provides EBS edu-
cational usage for at least 12 hours per
channel per week, provided that the en-
tity does not employ channel loading
technology.

(3) The licensee may shift its req-
uisite EBS educational usage onto
fewer than its authorized number of
channels, via channel mapping or chan-
nel loading technology, so that it can
enter into a spectrum leasing arrange-
ment involving full-time channel ca-
pacity on its EBS station and/or associ-
ated EBS booster stations, subject to
the condition that it provide a total
average of at least 20 hours per channel
per week of EBS educational usage on
its authorized channels. The use of
channel mapping or channel loading
consistent with the Rules shall not be
considered adversely to the EBS li-
censee in seeking a license renewal.
The licensee also retains the
unabridgeable right to recapture, sub-
ject to six months’ advance written no-
tification by the EBS licensee to the
spectrum lessee, an average of an addi-
tional 20 hours per channel per week,
accounting for all recapture already
exercised. Regardless of whether the li-
censee has educational receive sites
within its GSA, the licensee may lease
booster stations in the entire GSA,
provided that the licensee maintains
the unabridgeable right to ready recap-
ture at least 40 hours per channel per
week for EBS educational usage. The
licensee may agree to the transmission
of this recapture time on channels not
authorized to it, but which are in-
cluded in the wireless system of which
it is a part. A licensee under this para-
graph which enters into a spectrum
leasing arrangement on any one of its
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channels to an operator may ‘‘channel
shift’” pursuant to and under the condi-
tions of paragraph (d)(2) of this section.

(b) A licensee utilizing digital trans-
missions on any of its licensed chan-
nels may enter into a spectrum leasing
arrangement to transmit material
other than the educational program-
ming defined in §27.1203(b) and (c), sub-
ject to the following conditions:

(1) The licensee must reserve a min-
imum of 5% of the capacity of its chan-
nels for educational uses consistent
with §27.1203 paragraphs (b) and (c),
and may not enter into a spectrum
leasing arrangement involving this re-
served capacity. In addition, before
leasing excess capacity, the licensee
must provide at least 20 hours per li-
censed channel per week of EBS edu-
cational usage. This 5% reservation
and this 20 hours per licensed channel
per week EBS educational usage re-
quirement shall apply spectrally over
the licensee’s whole actual service
area. However, regardless of whether
the licensee has an educational receive
site within its GSA served by a boost-
er, the licensee may lease excess capac-
ity without making at least 20 hours
per licensed channel per week of EBS
educational usage, provided that the li-
censee maintains the unabridgeable
right to recapture on one months’ ad-
vance notice such capacity as it re-
quires over and above the 5% reserva-
tion to make at least 20 hours per
channel per week of EBS educational
usage.

(2) The licensee may shift its req-
uisite EBS educational usage onto
fewer than its authorized number of
channels, via channel mapping or chan-
nel loading technology, and may shift
its requisite EBS educational usage
onto channels not authorized to it, but
which are included in the wireless sys-
tem of which it is a part (‘‘channel
shifting’’), so that it can enter into a
spectrum leasing arrangement involv-
ing full-time channel capacity on its
EBS station, associated EBS booster
stations, and/or EBS response stations
and associated response station hubs,
subject to the condition that it provide
a total average of at least 20 hours per
licensed channel per week of EBS edu-
cational usage. The use of channel
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mapping, channel loading, and/or chan-
nel shifting consistent with the Rules
shall not be considered adversely to the
EBS licensee in seeking a license re-
newal. In addition, an EBS entity re-
ceiving interference protection will
continue to receive such protection if
it elects to swap channels with another
EBS or BRS station.

(c) All spectrum leasing arrange-
ments involving EBS spectrum must
afford the EBS licensee an opportunity
to purchase or to lease the dedicated or
common EBS equipment used for edu-
cational ©purposes, or comparable
equipment in the event that the spec-
trum leasing arrangement is termi-
nated.

(d) All leases of current EBS spec-
trum entered into prior to January 10,
2005 and in compliance with leasing
rules formerly contained in part 74 of
this chapter may continue in force and
effect, notwithstanding any inconsist-
ency between such leases and the rules
applicable to spectrum leasing arrange-
ments set forth in this chapter. Such
leases entered into pursuant to the
former part 74 rules of this chapter
may be renewed and assigned in ac-
cordance with the terms of such lease.
All spectrum leasing arrangements
leases entered into after January 10,
2005, pursuant to the rules set forth in
part 1 and part 27 of this chapter, must
comply with the rules in those parts.

(e) The maximum permissible term of
an EBS spectrum leasing arrangement
entered into on or after July 19, 2006
(including the initial term and all re-
newal terms that commence automati-
cally or at the sole option of the lessee)
shall be 30 years. In furtherance of the
educational purposes for which EBS
spectrum is primarily allocated, any
spectrum leasing arrangement in ex-
cess of 15 years that is entered into on
or after July 19, 2006 must include
terms which provide the EBS licensee
on the 15th year and every 5 years
thereafter, with an opportunity to re-
view its educational use requirements
in light of changes in educational
needs, technology, and other relevant
factors and to obtain access to such ad-
ditional services, capacity, support,
and/or equipment as the parties shall
agree upon in the spectrum leasing ar-
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rangement to advance the EBS licens-
ee’s educational mission.

[69 FR 72034, Dec. 10, 2004, as amended at 71
FR 35190, June 19, 2006; 73 FR 26041, May 8,
2008]

§27.1215 BRS grandfathered leases.

(a) All leases of current BRS spec-
trum entered into prior to January 10,
2005 and in compliance with rules for-
merly contained in part 21 of this chap-
ter may continue in force and effect,
notwithstanding any inconsistency be-
tween such leases and the rules appli-
cable to spectrum leasing arrange-
ments set forth in this chapter. Such
leases entered into pursuant to the
former part 21 of this chapter may be
renewed and assigned in accordance
with the terms of such lease. All spec-
trum leasing arrangements leases en-
tered into after January 10, 2005, pursu-
ant to the rules set forth in part 1 and
part 27 of this chapter must comply
with the rules in those parts.

§27.1216 Grandfathered E
group EBS licenses.

(a) Except as noted in paragraph (b)
of this section, grandfathered EBS li-
censees authorized to operate E and F
group co-channel licenses are granted a
geographic service area (GSA) on July
19, 2006. The GSA is the area bounded
by a circle having a 35 mile radius and
centered at the station’s reference co-
ordinates, and 1is bounded by the
chord(s) drawn between intersection
points of that circle and those of re-
spective adjacent market, co-channel
licensees.

(b) If there is more than 50 percent
overlap between the calculated GSA of
a grandfathered EBS license and the
protected service area of a co-channel
BRS license, the licensees shall not be
immediately granted a geographic
service area. Instead, the grand-
fathered EBS license and the co-chan-
nel BRS licensee must negotiate in
good faith to reach a solution that ac-
commodates the communication needs
of both licensees. If the co-channel li-
censees reach a mutually agreeable so-
lution on or before October 17, 2006,
then the GSA of each co-channel li-
cense shall be as determined pursuant
to the agreement of the parties. If a
mutually agreeable solution between

and F
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