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Accelerated Docket are not required to 
include a certification that the com-
plainant has discussed or attempted to 
discuss the possibility of settlement 
with each defendant, as required in 
paragraph (a)(8) of this section. 

(iv) In light of the automatic docu-
ment production required in 
§ 1.729(i)(1), complaints on the Acceler-
ated Docket are not required to include 
a description of all relevant documents 
in the complainant’s possession, cus-
tody or control, as required in para-
graph (a)(10)(ii) of this section. 

(v) Complaints on the Accelerated 
Docket are not required to provide the 
description, required in paragraph 
(a)(10)(iii) of this section, of the man-
ner in which the complainant identi-
fied persons with knowledge of, and 
documents relevant to, the dispute. 

(2) Formal complaints that have been 
accepted onto the Accelerated Docket 
will comply with the following require-
ments in addition to those require-
ments generally applicable in formal 
complaint proceedings: 

(i) As required in § 1.729(i)(1), com-
plaints on the Accelerated Docket shall 
be accompanied, when served on de-
fendants, by copies of documents, with-
in the complainant’s possession, cus-
tody or control, that are likely to bear 
significantly on the issues raised in the 
complaint. Unless otherwise directed, 
these documents shall not be filed with 
the Commission. 

(ii) Complaints on the Accelerated 
Docket will bear the following notation 
in bold typeface above the normal cap-
tion on the first page: ‘‘Accelerated 
Docket Proceeding: Answer Due Within 
Ten Days of Service Date.’’ 

[53 FR 11853, Apr. 11, 1988, as amended at 63 
FR 1035, Jan. 7, 1998; 63 FR 41446, Aug. 4, 1998; 
64 FR 60725, Nov. 8, 1999; 66 FR 16616, Mar. 27, 
2001; 66 FR 47895, Sept. 14, 2001; 69 FR 41130, 
July 7, 2004; 79 FR 73845, Dec. 12, 2014] 

§ 1.722 Damages. 
(a) If a complainant wishes to recover 

damages, the complaint must contain a 
clear and unequivocal request for dam-
ages. 

(b) If a complainant wishes a deter-
mination of damages to be made in the 
same proceeding as the determinations 
of liability and prospective relief, the 
complaint must contain the allegations 

and information required by paragraph 
(h) of this section. 

(c) Notwithstanding paragraph (b) of 
this section, in any proceeding to 
which no statutory deadline applies, if 
the Commission decides that a deter-
mination of damages would best be 
made in a proceeding that is separate 
from and subsequent to the proceeding 
in which the determinations of liabil-
ity and prospective relief are made, the 
Commission may at any time order 
that the initial proceeding will deter-
mine only liability and prospective re-
lief, and that a separate, subsequent 
proceeding initiated in accordance 
with paragraph (e) of this section will 
determine damages. 

(d) If a complainant wishes a deter-
mination of damages to be made in a 
proceeding that is separate from and 
subsequent to the proceeding in which 
the determinations of liability and pro-
spective relief are made, the complain-
ant must: 

(1) Comply with paragraph (a) of this 
section, and 

(2) State clearly and unequivocally 
that the complainant wishes a deter-
mination of damages to be made in a 
proceeding that is separate from and 
subsequent to the proceeding in which 
the determinations of liability and pro-
spective relief will be made. 

(e) If a complainant proceeds pursu-
ant to paragraph (d) of this section, or 
if the Commission invokes its author-
ity under paragraph (c) of this section, 
the complainant may initiate a sepa-
rate proceeding to obtain a determina-
tion of damages by filing a supple-
mental complaint that complies with 
§ 1.721(e) and paragraph (h) of this sec-
tion within sixty days after public no-
tice (as defined in § 1.4(b) of this chap-
ter) of a decision that contains a find-
ing of liability on the merits of the 
original complaint. 

(f) If a complainant files a supple-
mental complaint for damages in ac-
cordance with paragraph (e) of this sec-
tion, the supplemental complaint shall 
be deemed, for statutory limitations 
purposes, to relate back to the date of 
the original complaint. 

(g) Where a complainant chooses to 
seek the recovery of damages upon a 
supplemental complaint in accordance 
with the requirements of paragraph (e) 
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of this section, the Commission will re-
solve the separate, preceding liability 
complaint within any applicable com-
plaint resolution deadlines contained 
in the Act. 

(h) In all cases in which recovery of 
damages is sought, it shall be the re-
sponsibility of the complainant to in-
clude, within either the complaint or 
supplemental complaint for damages 
filed in accordance with paragraph (e) 
of this section, either: 

(1) A computation of each and every 
category of damages for which recov-
ery is sought, along with an identifica-
tion of all relevant documents and ma-
terials or such other evidence to be 
used by the complainant to determine 
the amount of such damages; or 

(2) An explanation of: 
(i) The information not in the posses-

sion of the complaining party that is 
necessary to develop a detailed com-
putation of damages; 

(ii) Why such information is unavail-
able to the complaining party; 

(iii) The factual basis the complain-
ant has for believing that such evi-
dence of; damages exists; 

(iv) A detailed outline of the method-
ology that would be used to create a 
computation of damages with such evi-
dence. 

(i) Where a complainant files a sup-
plemental complaint for damages in 
accordance with paragraph (e) of this 
section, the following procedures may 
apply: 

(1) Issues concerning the amount, if 
any, of damages may be either des-
ignated by the Enforcement Bureau for 
hearing before, or, if the parties agree, 
submitted for mediation to, a Commis-
sion Administrative Law Judge. Such 
Administrative Law Judge shall be 
chosen in the following manner: 

(i) By agreement of the parties and 
the Chief Administrative Law Judge; 
or 

(ii) In the absence of such agreement, 
the Chief Administrative Law Judge 
shall designate the Administrative Law 
Judge. 

(2) The Commission may, in its dis-
cretion, order the defendant either to 
post a bond for, or deposit into an in-
terest bearing escrow account, a sum 
equal to the amount of damages which 
the Commission finds, upon prelimi-

nary investigation, is likely to be or-
dered after the issue of damages is 
fully litigated, or some lesser sum 
which may be appropriate, provided the 
Commission finds that the grant of this 
relief is favored on balance upon con-
sideration of the following factors: 

(i) The complainant’s potential irrep-
arable injury in the absence of such de-
posit; 

(ii) The extent to which damages can 
be accurately calculated; 

(iii) The balance of the hardships be-
tween the complainant and the defend-
ant; and 

(iv) Whether public interest consider-
ations favor the posting of the bond or 
ordering of the deposit. 

(3) The Commission may, in its dis-
cretion, suspend ongoing damages pro-
ceedings for fourteen days, to provide 
the parties with a time within which to 
pursue settlement negotiations and/or 
alternative dispute resolution proce-
dures. 

(4) The Commission may, in its dis-
cretion, end adjudication of damages 
with a determination of the sufficiency 
of a damages computation method or 
formula. No such method or formula 
shall contain a provision to offset any 
claim of the defendant against the 
complainant. The parties shall nego-
tiate in good faith to reach an agree-
ment on the exact amount of damages 
pursuant to the Commission-mandated 
method or formula. Within thirty days 
of the release date of the damages 
order, parties shall submit jointly to 
the Commission either: 

(i) A statement detailing the parties’ 
agreement as to the amount of dam-
ages; 

(ii) A statement that the parties are 
continuing to negotiate in good faith 
and a request that the parties be given 
an extension of time to continue nego-
tiations; or 

(iii) A statement detailing the bases 
for the continuing dispute and the rea-
sons why no agreement can be reached. 

(j) Except where otherwise indicated, 
the rules governing initial formal com-
plaint proceedings govern supple-
mental formal complaint proceedings, 
as well. 

[66 FR 16616, Mar. 27, 2001] 
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