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§1.3003

effectuating gifts set forth in this sub-
part. The Commission may, in its dis-
cretion, afford public notice before ac-
cepting any gift under authority of this
subpart.

§1.3003 Mandatory factors for evalu-
ating conflicts of interest.

No gift shall be accepted under this
subpart unless a determination is made
that its acceptance would not create a
conflict of interest or the appearance
of a conflict of interest. In making con-
flict of interest determinations, des-
ignated agency ethics officials shall
consider the following factors:

(a) Whether the benefits of the in-
tended gift will accrue to an individual
employee and, if so—

(1) Whether the employee is respon-
sible for matters affecting the poten-
tial donor that are currently before the
agency; and

(2) The significance of the employee’s
role in any such matters;

(b) The nature and sensitivity of any
matters pending at the Commission af-
fecting the intended donor;

(c) The timing of the intended gift;

(d) The market value of the intended
gift;

(e) The frequency of other gifts made
by the same donor; and

(f) The reason underlying the in-
tended gift given in a written state-
ment from the proposed donor.

§1.3004 Public disclosure and report-
ing requirements.

(a) Public disclosure of gifts accepted
from prohibited sources. The Commis-
sion’s Security Operations Office, Of-
fice of the Managing Director, shall
maintain a written record of gifts ac-
cepted from prohibited sources by the
Commission pursuant to section 4(g)(3)
authority, which will include:

(1) The identity of the prohibited
source;

(2) A description of the gift;

(3) The market value of the gift;

(4) Documentation concerning the
prohibited source’s reason for the gift
as required in §1.3003(f);

(5) A signed statement of verification
from the prohibited source that the
gift is unconditional and is not contin-
gent on any promise or expectation
that the Commission’s receipt of the
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gift will benefit the proposed donor in
any regulatory matter; and

(6) The date the gift is accepted by
the Commission.

(b) Reporting Requirements for all gifts.
The Commission shall file a semi-an-
nual report to Congress listing the gift,
donor and value of all gifts accepted
from any donor under this subpart.

Subpart S—Preemption of Restric-
tions That “Impair’ the Ability
To Receive Television Broad-
cast Signals, Direct Broadcast
Satellite Services, or Multi-
channel Multipoint Distribution
Services or the Ability To Re-
ceive or Transmit Fixed Wire-
less Communications Signals

SOURCE: 66 FR 2333, Jan. 11, 2001, unless
otherwise noted.

§1.4000 Restrictions impairing recep-
tion of television broadcast signals,
direct broadcast satellite services
or multichannel multipoint dis-
tribution services.

(a)(1) Any restriction, including but
not limited to any state or local law or
regulation, including zoning, land-use,
or building regulations, or any private
covenant, contract provision, lease pro-
vision, homeowners’ association rule or
similar restriction, on property within
the exclusive use or control of the an-
tenna user where the user has a direct
or indirect ownership or leasehold in-
terest in the property that impairs the
installation, maintenance, or use of:

(i) An antenna that is:

(A) Used to receive direct broadcast
satellite service, including direct-to-
home satellite service, or to receive or
transmit fixed wireless signals via sat-
ellite, and

(B) One meter or less in diameter or
is located in Alaska;

(ii) An antenna that is:

(A) Used to receive video program-
ming services via multipoint distribu-
tion services, including multichannel
multipoint distribution services, in-
structional television fixed services,
and local multipoint distribution serv-
ices, or to receive or transmit fixed
wireless signals other than via sat-
ellite, and
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(B) That is one meter or less in di-
ameter or diagonal measurement;

(iii) An antenna that is used to re-
ceive television broadcast signals; or

(iv) A mast supporting an antenna
described in  paragraphs (a)(1)(),
(a)(1)(ii), or (a)(1)(iii) of this section; is
prohibited to the extent it so impairs,
subject to paragraph (b) of this section.

(2) For purposes of this section,
“fixed wireless signals’” means any
commercial non-broadcast communica-
tions signals transmitted via wireless
technology to and/or from a fixed cus-
tomer location. Fixed wireless signals
do not include, among other things,
AM radio, FM radio, amateur (‘“HAM”)
radio, Citizen’s Band (CB) radio, and
Digital Audio Radio Service (DARS)
signals.

(3) For purposes of this section, a
law, regulation, or restriction impairs
installation, maintenance, or use of an
antenna if it:

(i) Unreasonably delays or prevents
installation, maintenance, or use;

(ii) Unreasonably increases the cost
of installation, maintenance, or use; or

(iii) Precludes reception or trans-
mission of an acceptable quality sig-
nal.

(4) Any fee or cost imposed on a user
by a rule, law, regulation or restriction
must be reasonable in light of the cost
of the equipment or services and the
rule, law, regulation or restriction’s
treatment of comparable devices. No
civil, criminal, administrative, or
other legal action of any kind shall be
taken to enforce any restriction or reg-
ulation prohibited by this section ex-
cept pursuant to paragraph (d) or (e) of
this section. In addition, except with
respect to restrictions pertaining to
safety and historic preservation as de-
scribed in paragraph (b) of this section,
if a proceeding is initiated pursuant to
paragraph (d) or (e) of this section, the
entity seeking to enforce the antenna
restrictions in question must suspend
all enforcement efforts pending com-
pletion of review. No attorney’s fees
shall be collected or assessed and no
fine or other penalties shall accrue
against an antenna user while a pro-
ceeding is pending to determine the va-
lidity of any restriction. If a ruling is
issued adverse to a user, the user shall
be granted at least a 21-day grace pe-
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riod in which to comply with the ad-
verse ruling; and neither a fine nor a
penalty may be collected from the user
if the user complies with the adverse
ruling during this grace period, unless
the proponent of the restriction dem-
onstrates, in the same proceeding
which resulted in the adverse ruling,
that the user’s claim in the proceeding
was frivolous.

(b) Any restriction otherwise prohib-
ited by paragraph (a) of this section is
permitted if:

(1) It is necessary to accomplish a
clearly defined, legitimate safety ob-
jective that is either stated in the text,
preamble, or legislative history of the
restriction or described as applying to
that restriction in a document that is
readily available to antenna users, and
would be applied to the extent prac-
ticable in a non-discriminatory manner
to other appurtenances, devices, or fix-
tures that are comparable in size and
weight and pose a similar or greater
safety risk as these antennas and to
which local regulation would normally
apply; or

(2) It is necessary to preserve a pre-
historic or historic district, site, build-
ing, structure or object included in, or
eligible for inclusion on, the National
Register of Historic Places, as set forth
in the National Historic Preservation
Act of 1966, as amended, 16 U.S.C. 470,
and imposes no greater restrictions on
antennas covered by this rule than are
imposed on the installation, mainte-
nance, or use of other modern appur-
tenances, devices, or fixtures that are
comparable in size, weight, and appear-
ance to these antennas; and

(3) It is no more burdensome to af-
fected antenna users than is necessary
to achieve the objectives described in
paragraphs (b)(1) or (b)(2) of this sec-
tion.

(c) In the case of an antenna that is
used to transmit fixed wireless signals,
the provisions of this section shall
apply only if a label is affixed to the
antenna that:

(1) Provides adequate notice regard-
ing potential radiofrequency safety
hazards, e.g., information regarding
the safe minimum separation distance
required between users and transceiver
antennas; and
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(2) References the applicable FCC-
adopted limits for radiofrequency expo-
sure specified in §1.1310 of this chapter.

(d) Local governments or associa-
tions may apply to the Commission for
a waiver of this section under §1.3 of
this chapter. Waiver requests must
comply with the procedures in para-
graphs (f) and (h) of this section and
will be put on public notice. The Com-
mission may grant a waiver upon a
showing by the applicant of local con-
cerns of a highly specialized or unusual
nature. No petition for waiver shall be
considered unless it specifies the re-
striction at issue. Waivers granted in
accordance with this section shall not
apply to restrictions amended or en-
acted after the waiver is granted. Any
responsive pleadings must be served on
all parties and filed within 30 days
after release of a public notice that
such petition has been filed. Any re-
plies must be filed within 15 days
thereafter.

(e) Parties may petition the Commis-
sion for a declaratory ruling under §1.2
of this chapter, or a court of competent
jurisdiction, to determine whether a
particular restriction is permissible or
prohibited under this section. Petitions
to the Commission must comply with
the procedures in paragraphs (f) and (h)
of this section and will be put on public
notice. Any responsive pleadings in a
Commission proceeding must be served
on all parties and filed within 30 days
after release of a public notice that
such petition has been filed. Any re-
plies in a Commission proceeding must
be served on all parties and filed within
15 days thereafter.

(f) Copies of petitions for declaratory
rulings and waivers must be served on
interested parties, including parties
against whom the petitioner seeks to
enforce the restriction or parties whose
restrictions the petitioner seeks to pro-
hibit. A certificate of service stating
on whom the petition was served must
be filed with the petition. In addition,
in a Commission proceeding brought by
an association or a local government,
constructive notice of the proceeding
must be given to members of the asso-
ciation or to the citizens under the
local government’s jurisdiction. In a
court proceeding brought by an asso-
ciation, an association must give con-
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structive notice of the proceeding to
its members. Where constructive no-
tice is required, the petitioner or plain-
tiff must file with the Commission or
the court overseeing the proceeding a
copy of the constructive notice with a
statement explaining where the notice
was placed and why such placement
was reasonable.

(g) In any proceeding regarding the
scope or interpretation of any provi-
sion of this section, the burden of dem-
onstrating that a particular govern-
mental or nongovernmental restriction
complies with this section and does not
impair the installation, maintenance,
or use of devices used for over-the-air
reception of video programming serv-
ices or devices used to receive or trans-
mit fixed wireless signals shall be on
the party that seeks to impose or
maintain the restriction.

(h) All allegations of fact contained
in petitions and related pleadings be-
fore the Commission must be supported
by affidavit of a person or persons with
actual knowledge thereof. An original
and two copies of all petitions and
pleadings should be addressed to the
Secretary, Federal Communications
Commission, 445 12th Street, SW,
Washington, DC 20554. Copies of the pe-
titions and related pleadings will be
available for public inspection in the
Reference Information Center, Con-
sumer and Governmental Affairs Bu-
reau, Federal Communications Com-
mission, 445 12th Street, SW, Wash-
ington, DC 20554. Copies will be avail-
able for purchase from the Commis-
sion’s contract copy center, and the
Commission decisions will be available
on the Internet.

[66 FR 2333, Jan. 11, 2001, as amended at 67
FR 13224, Mar. 21, 2002]

Subparts T-U [Reserved]

Subpart V—Implementation of
Section 706 of the Tele-
communications Act of 1996;
Commission Collection of Ad-
vanced Telecommunications
Capability Data

SOURCE: 65 FR 19684, Apr. 12, 2000; 656 FR
24654, Apr. 27, 2000, unless otherwise noted.
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