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Tax Relief and Job Creation Act of 2012 (Pub. 
L. 112–96), beginning on the short-form appli-
cation filing deadline for the forward auction 
and until the results of the incentive auction 
are announced by public notice, all forward 
auction applicants are prohibited from com-
municating directly or indirectly any incen-
tive auction applicant’s bids or bidding 
strategies to any full power or Class A broad-
cast television licensee. 

(iii) The prohibition described in paragraph 
(c)(6)(ii) of this section does not apply to 
communications between a forward auction 
applicant and a full power or Class A broad-
cast television licensee if a controlling inter-
est, director, officer, or holder of any 10 per-
cent or greater ownership interest in the for-
ward auction applicant, as of the deadline for 
submitting short-form applications to par-
ticipate in the forward auction, is also a con-
trolling interest, director, officer, or gov-
erning board member of the full power or 
Class A broadcast television licensee, as of 
the deadline for submitting applications to 
participate in the reverse auction. 

NOTE 1 TO PARAGRAPH (C): For the purposes 
of paragraph (c), ‘‘controlling interests’’ in-
clude individuals or entities with positive or 
negative de jure or de facto control of the li-
censee. De jure control includes holding 50 
percent or more of the voting stock of a cor-
poration or holding a general partnership in-
terest in a partnership. Ownership interests 
that are held indirectly by any party 
through one or more intervening corpora-
tions may be determined by successive mul-
tiplication of the ownership percentages for 
each link in the vertical ownership chain and 
application of the relevant attribution 
benchmark to the resulting product, except 
that if the ownership percentage for an in-
terest in any link in the chain meets or ex-
ceeds 50 percent or represents actual control, 
it may be treated as if it were a 100 percent 
interest. De facto control is determined on a 
case-by-case basis. Examples of de facto con-
trol include constituting or appointing 50 
percent or more of the board of directors or 
management committee; having authority 
to appoint, promote, demote, and fire senior 
executives that control the day-to-day ac-
tivities of the licensee; or playing an inte-
gral role in management decisions. 

NOTE 2 TO PARAGRAPH (C): The prohibition 
described in paragraph (c)(6)(ii) of this sec-
tion applies to controlling interests, direc-
tors, officers, and holders of any 10 percent 
or greater ownership interest in the forward 
auction applicant as of the deadline for sub-
mitting short-form applications to partici-
pate in the forward auction, and any addi-
tional such parties at any subsequent point 
prior to the announcement by public notice 
of the results of the incentive auction. Thus, 
if, for example, a forward auction applicant 
appoints a new officer after the short-form 
application deadline, that new officer would 

be subject to the prohibition in paragraph 
(c)(6)(ii) of this section, but would not be in-
cluded within the exception described in 
paragraph (c)(6)(iii) of this section. 

§ 1.2106 Submission of upfront pay-
ments. 

(a) Applicants for licenses subject to 
competitive bidding may be required to 
submit an upfront payment. In that 
event, the amount of the upfront pay-
ment and the procedures for submit-
ting it will be set forth in a public no-
tice. Any auction applicant that has 
previously been in default on any Com-
mission license or has previously been 
delinquent on any non-tax debt owed to 
any Federal agency must submit an up-
front payment equal to 50 percent more 
than the amount that otherwise would 
be required. No interest will be paid on 
upfront payments. 

(b) Upfront payments must be made 
by wire transfer in U.S. dollars from a 
financial institution whose deposits are 
insured by the Federal Deposit Insur-
ance Corporation and must be made 
payable to the Federal Communica-
tions Commission. 

(c) If an upfront payment is not in 
compliance with the Commission’s 
Rules, or if insufficient funds are ten-
dered to constitute a valid upfront pay-
ment, the applicant shall have a lim-
ited opportunity to correct its submis-
sion to bring it up to the minimum 
valid upfront payment prior to the auc-
tion. If the applicant does not submit 
at least the minimum upfront pay-
ment, it will be ineligible to bid, its ap-
plication will be dismissed and any up-
front payment it has made will be re-
turned. 

(d) The upfront payment(s) of a bid-
der will be credited toward any down 
payment required for licenses on which 
the bidder is the high bidder. Where the 
upfront payment amount exceeds the 
required deposit of a winning bidder, 
the Commission may refund the excess 
amount after determining that no bid 
withdrawal penalties are owed by that 
bidder. 

(e) In accordance with the provisions 
of paragraph (d), in the event a penalty 
is assessed pursuant to § 1.2104 for bid 
withdrawal or default, upfront pay-
ments or down payments on deposit 
with the Commission will be used to 
satisfy the bid withdrawal or default 
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penalty before being applied toward 
any additional payment obligations 
that the high bidder may have. 

[59 FR 44293, Aug. 26, 1994, as amended at 62 
FR 13543, Mar. 21, 1997; 65 FR 52345, Aug. 29, 
2000; 79 FR 48530, Aug. 15, 2014] 

EFFECTIVE DATE NOTE: At 80 FR 56813, 
Sept. 18, 2015, § 1.2106(a) was revised, effective 
Nov. 17, 2015. For the convenience of the 
user, the revised text is set forth as follows: 

§ 1.2106 Submission of upfront payments. 
(a) The Commission may require appli-

cants for licenses subject to competitive bid-
ding to submit an upfront payment. In that 
event, the amount of the upfront payment 
and the procedures for submitting it will be 
set forth in a Public Notice. Any auction ap-
plicant that, pursuant to § 1.2105(a)(2)(xii), 
certifies that it is a former defaulter must 
submit an upfront payment equal to 50 per-
cent more than the amount that otherwise 
would be required. No interest will be paid 
on upfront payments. 

* * * * * 

§ 1.2107 Submission of down payment 
and filing of long-form applications. 

(a) After bidding has ended, the Com-
mission will identify and notify the 
high bidder and declare the bidding 
closed. 

(b) Unless otherwise specified by pub-
lic notice, within ten (10) business days 
after being notified that it is a high 
bidder on a particular license(s), a high 
bidder must submit to the Commis-
sion’s lockbox bank such additional 
funds (the ‘‘down payment’’) as are 
necessary to bring its total deposits 
(not including upfront payments ap-
plied to satisfy bid withdrawal or de-
fault payments) up to twenty (20) per-
cent of its high bid(s). (In single round 
sealed bid auctions conducted under 
§ 1.2103, however, bidders may be re-
quired to submit their down payments 
with their bids.) Unless otherwise spec-
ified by public notice, this down pay-
ment must be made by wire transfer in 
U.S. dollars from a financial institu-
tion whose deposits are insured by the 
Federal Deposit Insurance Corporation 
and must be made payable to the Fed-
eral Communications Commission. 
Down payments will be held by the 
Commission until the high bidder has 
been awarded the license and has paid 
the remaining balance due on the li-

cense or authorization, in which case it 
will not be returned, or until the win-
ning bidder is found unqualified to be a 
licensee or has defaulted, in which case 
it will be returned, less applicable pay-
ments. No interest on any down pay-
ment will be paid to the bidders. 

(c) A high bidder that meets its down 
payment obligations in a timely man-
ner must, within ten (10) business days 
after being notified that it is a high 
bidder, submit an additional applica-
tion (the ‘‘long-form application’’) pur-
suant to the rules governing the serv-
ice in which the applicant is the high 
bidder. Except as otherwise provided in 
§ 1.1104, high bidders need not submit 
an additional application filing fee 
with their long-form applications. Spe-
cific procedures for filing applications 
will be set out by Public Notice. Own-
ership disclosure requirements are set 
forth in § 1.2112. Beginning January 1, 
1999, all long-form applications must be 
filed electronically. An applicant that 
fails to submit the required long-form 
application under this paragraph and 
fails to establish good cause for any 
late-filed submission, shall be deemed 
to have defaulted and will be subject to 
the payments set forth in § 1.2104. 

(d) As an exhibit to its long-form ap-
plication, the applicant must provide a 
detailed explanation of the terms and 
conditions and parties involved in any 
bidding consortia, joint venture, part-
nership or other agreement or arrange-
ment it had entered into relating to 
the competitive bidding process prior 
to the time bidding was completed. 
Such agreements must have been en-
tered into prior to the filing of short- 
form applications pursuant to § 1.2105. 

(e) A winning bidder that seeks a bid-
ding credit to serve a qualifying tribal 
land, as defined in § 1.2110(f)(3)(i), with-
in a particular market must indicate 
on the long-form application (FCC 
Form 601) that it intends to serve a 
qualifying tribal land within that mar-
ket. 

(f) An applicant must also submit 
FCC Form 602 (see § 1.919 of this chap-
ter) with its long form application 
(FCC Form 601). 

(g)(1)(i) A consortium participating 
in competitive bidding pursuant to 
§ 1.2110(b)(3)(i) that is a winning bidder 

VerDate Sep<11>2014 13:27 Dec 15, 2015 Jkt 235209 PO 00000 Frm 00404 Fmt 8010 Sfmt 8010 Y:\SGML\235209.XXX 235209w
gr

ee
n 

on
 D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2016-02-05T09:31:32-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




