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other sections in this subpart. Peti-
tions for temporary stay will also be 
assigned a file number upon receipt. 

[44 FR 31650, June 1, 1979] 

§ 1.1406 Dismissal of complaints. 
(a) The complaint shall be dismissed 

for lack of jurisdiction in any case 
where a suitable certificate has been 
filed by a State pursuant to § 1.1414 of 
this subpart. Such certificate shall be 
conclusive proof of lack of jurisdiction 
of this Commission. A complaint 
against a utility shall also be dismissed 
if the utility does not use or control 
poles, ducts, or conduits used or des-
ignated, in whole or in part, for wire 
communication or if the utility does 
not meet the criteria of § 1.1402(a) of 
this subpart. 

(b) If the complaint does not contain 
substantially all the information re-
quired under § 1.1404 the Commission 
may dismiss the complaint or may re-
quire the complainant to file addi-
tional information. The complaint 
shall not be dismissed if the informa-
tion is not available from public 
records or from the respondent utility 
after reasonable request. 

(c) Failure by the complainant to re-
spond to official correspondence or a 
request for additional information will 
be cause for dismissal. 

(d) Dismissal under provisions of 
paragraph (b) of this section above will 
be with prejudice if the complaint has 
been dismissed previously. Such a com-
plaint may be refiled no earlier than 
six months from the date it was so dis-
missed. 

[43 FR 36094, Aug. 15, 1978, as amended at 44 
FR 31650, June 1, 1979] 

§ 1.1407 Response and reply. 
(a) Respondent shall have 30 days 

from the date the complaint was filed 
within which to file a response. Com-
plainant shall have 20 days from the 
date the response was filed within 
which to file a reply. Extensions of 
time to file are not contemplated un-
less justification is shown pursuant to 
§ 1.46. Except as otherwise provided in 
§ 1.1403, no other filings and no motions 
other than for extension of time will be 
considered unless authorized by the 
Commission. The response should set 

forth justification for the rate, term, 
or condition alleged in the complaint 
not to be just and reasonable. Factual 
allegations shall be supported by affi-
davit of a person or persons with actual 
knowledge of the facts and exhibits 
shall be verified by the person who pre-
pares them. The response, reply, and 
other pleadings may be signed by coun-
sel. 

(b) The response shall be served on 
the complainant and all parties listed 
in complainant’s certificate of service. 

(c) The reply shall be served on the 
respondent and all parties listed in re-
spondent’s certificate of service. 

(d) Failure to respond may be deemed 
an admission of the material factual 
allegations contained in the complaint. 

[44 FR 31650, June 1, 1979] 

§ 1.1408 Fee remittance; electronic fil-
ing; service; number of copies; form 
of pleadings; and proprietary mate-
rials. 

(a) The complainant shall remit sepa-
rately the correct fee either by check, 
wire transfer, or electronically, in ac-
cordance with part 1, subpart G (see 
§ 1.1106) and, shall file an original copy 
of the complaint, using the Commis-
sion’s Electronic Comment Filing Sys-
tem. The original of the response and 
reply, as well as all other written sub-
missions, shall be filed with the Com-
mission using the Commission’s Elec-
tronic Comment Filing System. Serv-
ice must be made in accordance with 
the requirements of § 1.735(b), (c), (e), 
and (f). 

(b) All papers filed in the complaint 
proceeding must be drawn in con-
formity with the requirements of 
§§ 1.49, 1.50, and 1.52. 

(c) Any materials generated in the 
course of a pole attachment complaint 
proceeding may be designated as pro-
prietary by either party to the pro-
ceeding or a third party if the party be-
lieves in good faith that the materials 
fall within an exemption to disclosure 
contained in the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552(b)(1) 
through (9). Any party asserting con-
fidentiality for such materials must: 

(1) Clearly mark each page, or por-
tion thereof, for which a proprietary 
designation is claimed. If a proprietary 
designation is challenged, the party 
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