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shall be served on all persons who have 
filed complaints or comments and shall 
also contain a detailed full showing, 
supported by affidavit or declaration, 
of any additional facts or consider-
ations relied on. Replies shall be due 
ten (10) days from the date for filing a 
response. 

(v) Basis for Commission determination 
as to encoding terms for an undefined 
business model. In a permit-but-disclose 
proceeding, unless otherwise specified 
by the Commission, to determine 
whether encoding terms as noticed 
may be applied to an undefined busi-
ness model, the covered entity shall 
have the burden of proof to establish 
that application of the encoding terms 
in the undefined business model is in 
the public interest. In making any such 
determination, the Commission shall 
take into account the following fac-
tors: 

(A) Whether the benefit to consumers 
of the new service, including but not 
limited to earlier release windows, 
more favorable terms, innovation or 
original programming, outweighs the 
limitation on the consumers’ control 
over the new service; 

(B) Ways in which the new service 
differs from services offered by any 
covered entity prior to December 31, 
2002; 

(vi) Determination procedures. The 
Commission may specify other proce-
dures, such as oral argument, evi-
dentiary hearing, or further written 
submissions directed to particular as-
pects, as it deems appropriate. 

(b) Complaint regarding a service not 
subject to notice. In an instance in 
which an interested party has a sub-
stantial basis to believe and believes in 
good faith that a service pursuant to 
an undefined business model has been 
launched without requisite notice, such 
party may file a complaint pursuant to 
§ 76.7. 

§ 76.1907 Temporary bona fide trials. 

The obligations and procedures as to 
encoding rules set forth in §§ 76.1904(b) 
and (c) and 76.1905(a) and (b) do not 
apply in the case of a temporary bona 
fide trial of a service. 

§ 76.1908 Certain practices not prohib-
ited. 

Nothing in this subpart shall be con-
strued as prohibiting a covered entity 
from: 

(a) Encoding, storing or managing 
commercial audiovisual content within 
its distribution system or within a cov-
ered product under the control of a 
covered entity’s commercially adopted 
access control method, provided that 
the outcome for the consumer from the 
application of the encoding rules set 
out in § 76.1904(a) and (b) is unchanged 
thereby when such commercial audio-
visual content is released to consumer 
control and provided that all other 
laws, regulations, or licenses applica-
ble to such encoding, storage, or man-
agement shall be unaffected by this 
section, or 

(b) Causing, with respect to a specific 
covered product, the output of content 
from such product in a format as nec-
essary to match the display format of 
another device connected to such prod-
uct, including but not limited to pro-
viding for content conversion between 
widely-used formats for the transport, 
processing and display of audiovisual 
signals or data, such as between analog 
and digital formats and between PAL 
and NTSC or RGB and Y,Pb,Pr. 

[68 FR 66735, Nov. 28, 2003, as amended at 76 
FR 40280, July 8, 2011] 

§ 76.1909 Redistribution control of 
unencrypted digital terrestrial 
broadcast content. 

(a) For the purposes of this section, 
the terms unencrypted digital terres-
trial broadcast content, EIT, PMT, 
broadcast flag, covered demodulator 
product, and marked content shall 
have the same meaning as set forth in 
§ 73.9000 of this chapter. 

(b) Encrypted retransmission. Where a 
multichannel video programming dis-
tributor retransmits unencrypted dig-
ital terrestrial broadcast content in 
encrypted form, such distributor shall, 
upon demodulation of the 8–VSB, 16– 
VSB, 64–QAM or 256–QAM signal, in-
spect either the EIT or PMT for the 
broadcast flag, and if the broadcast 
flag is present: 

(1) Securely and robustly convey that 
information to the consumer product 
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used to decrypt the distributor’s signal 
information, and 

(2) Require that such consumer prod-
uct, following such decryption, protect 
the content of such signal as if it were 
a covered demodulator product receiv-
ing marked content. 

(c) Unencrypted retransmission. Where 
a multichannel video programming dis-
tributor retransmits unencrypted dig-
ital terrestrial broadcast content in 
unencrypted form, such distributor 
shall, upon demodulation: 

(1) Preserve the broadcast flag, if 
present, in both the EIT and PMT; and 

(2) Use 8–VSB, 16–VSB, 64–QAM, or 
256–QAM signal modulation for the re-
transmission. 

(d) Unmarked content. Where a multi-
channel video programming distributor 
retransmits unencrypted digital terres-
trial broadcast content that is not 
marked with the broadcast flag, the 
multichannel video programming dis-
tributor shall not encode such content 
to restrict its redistribution. 

[68 FR 67607, Dec. 3, 2003] 

Subpart X—Access to MDUs 

§ 76.2000 Exclusive access to multiple 
dwelling units generally. 

(a) Prohibition. No cable operator or 
other provider of MVPD service subject 
to 47 U.S.C. 548 shall enforce or execute 
any provision in a contract that grants 
to it the exclusive right to provide any 
video programming service (alone or in 
combination with other services) to a 
MDU. All such exclusivity clauses are 
null and void. 

(b) Definition. For purposes of this 
rule, MDU shall include a multiple 
dwelling unit building (such as an 
apartment building, condominium 
building or cooperative) and any other 
centrally managed residential real es-
tate development (such as a gated com-
munity, mobile home park, or garden 
apartment); provided however, that 
MDU shall not include time share 
units, academic campuses and dor-
mitories, military bases, hotels, room-
ing houses, prisons, jails, halfway 
houses, hospitals, nursing homes or 
other assisted living facilities. 

[73 FR 1089, Jan. 7, 2008] 
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