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§51.315

§51.315 Combination
network elements.

(a) An incumbent LEC shall provide
unbundled network elements in a man-
ner that allows requesting tele-
communications carriers to combine
such network elements in order to pro-
vide a telecommunications service.

(b) Except upon request, an incum-
bent LEC shall not separate requested
network elements that the incumbent
LEC currently combines.

(c) Upon request, an incumbent LEC
shall perform the functions necessary
to combine unbundled network ele-
ments in any manner, even if those ele-
ments are not ordinarily combined in
the incumbent LEC’s network, pro-
vided that such combination:

(1) Is technically feasible; and

(2) Would not undermine the ability
of other carriers to obtain access to
unbundled network elements or to
interconnect with the incumbent LEC’s
network.

(d) Upon request, an incumbent LEC
shall perform the functions necessary
to combine unbundled network ele-
ments with elements possessed by the
requesting telecommunications carrier
in any technically feasible manner.

(e) An incumbent LEC that denies a
request to combine elements pursuant
to paragraph (c)(1) or paragraph (d) of
this section must prove to the state
commission that the requested com-
bination is not technically feasible.

(f) An incumbent LEC that denies a
request to combine unbundled network
elements pursuant to paragraph (c)(2)
of this section must demonstrate to
the state commission that the re-
quested combination would undermine
the ability of other carriers to obtain
access to unbundled network elements
or to interconnect with the incumbent
LEC’s network.

[61 FR 45619, Aug. 29, 1996, as amended at 68
FR 52294, Sept. 2, 2003]
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§51.316 Conversion of unbundled net-
work elements and services.

(a) Upon request, an incumbent LEC
shall convert a wholesale service, or
group of wholesale services, to the
equivalent unbundled network ele-
ment, or combination of unbundled
network elements, that is available to
the requesting telecommunications
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carrier under section 251(c)(3) of the
Act and this part.

(b) An incumbent LEC shall perform
any conversion from a wholesale serv-
ice or group of wholesale services to an
unbundled network element or com-
bination of unbundled network ele-
ments without adversely affecting the
service quality perceived by the re-
questing telecommunications carrier’s
end-user customer.

(c) Except as agreed to by the par-
ties, an incumbent LEC shall not im-
pose any untariffed termination
charges, or any disconnect fees, re-con-
nect fees, or charges associated with
establishing a service for the first
time, in connection with any conver-
sion between a wholesale service or
group of wholesale services and an
unbundled network element or com-
bination of unbundled network ele-
ments.

[68 FR 52294, Sept. 2, 2003]

§51.317 Standards for requiring the
unbundling of network elements.

(a) Proprietary network elements. A
network element shall be considered to
be proprietary if an incumbent LEC
can demonstrate that it has invested
resources to develop proprietary infor-
mation or functionalities that are pro-
tected by patent, copyright or trade se-
cret law. The Commission shall under-
take the following analysis to deter-
mine whether a proprietary network
element should be made available for
purposes of section 251(c)(3) of the Act:

(1) Determine whether access to the
proprietary network element is ‘‘nec-
essary.” A network element is ‘‘nec-
essary’” if, taking into consideration
the availability of alternative elements
outside the incumbent LEC’s network,
including self-provisioning by a re-
questing telecommunications carrier
or acquiring an alternative from a
third-party supplier, lack of access to
the network element precludes a re-
questing telecommunications carrier
from providing the services that it
seeks to offer. If access is ‘‘necessary,”’
the Commission may require the
unbundling of such proprietary net-
work element.

(2) In the event that such access is
not ‘“‘necessary,” the Commission may
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require unbundling if it is determined
that:

(i) The incumbent LEC has imple-
mented only a minor modification to
the network element in order to qual-
ify for proprietary treatment;

(ii) The information or functionality
that is proprietary in nature does not
differentiate the incumbent LEC’s
services from the requesting tele-
communications carrier’s services; or

(iii) Lack of access to such element
would jeopardize the goals of the Act.

(b) Non-proprietary network elements.
The Commission shall determine
whether a non-proprietary network ele-
ment should be made available for pur-
poses of section 251(c)(3) of the Act by
analyzing, at a minimum, whether lack
of access to a non-proprietary network
element ‘‘impairs’® a requesting car-
rier’s ability to provide the service it
seeks to offer. A requesting carrier’s
ability to provide service is ‘“‘impaired”’
if, taking into consideration the avail-
ability of alternative elements outside
the incumbent LEC’s network, includ-
ing elements self-provisioned by the re-
questing carrier or acquired as an al-
ternative from a third-party supplier,
lack of access to that element poses a
barrier or barriers to entry, including
operational and economic Dbarriers,
that are likely to make entry into a
market by a reasonably efficient com-
petitor uneconomic.

[70 FR 8952, Feb. 24, 2005]

§51.318 Eligibility criteria for access
to certain unbundled network ele-
ments.

(a) Except as provided in paragraph
(b) of this section, an incumbent LEC
shall provide access to unbundled net-
work elements and combinations of
unbundled network elements without
regard to whether the requesting tele-
communications carrier seeks access
to the elements to establish a new cir-
cuit or to convert an existing circuit
from a service to unbundled network
elements.

(b) An incumbent LEC need not pro-
vide access to an unbundled DS1 loop
in combination, or commingled, with a
dedicated DS1 transport or dedicated
DS3 transport facility or service, or to
an unbundled DS3 loop in combination,
or commingled, with a dedicated DS3
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transport facility or service, or an
unbundled dedicated DS1 transport fa-
cility in combination, or commingled,
with an unbundled DS1 loop or a DS1
channel termination service, or to an
unbundled dedicated DS3 transport fa-
cility in combination, or commingled,
with an unbundled DS1 loop or a DS1
channel termination service, or to an
unbundled DS3 loop or a DS3 channel
termination service, unless the re-
questing telecommunications carrier
certifies that all of the following condi-
tions are met:

(1) The requesting telecommuni-
cations carrier has received state cer-
tification to provide local voice service
in the area being served or, in the ab-
sence of a state certification require-
ment, has complied with registration,
tariffing, filing fee, or other regulatory
requirements applicable to the provi-
sion of local voice service in that area.

(2) The following criteria are satis-
fied for each combined circuit, includ-
ing each DS1 circuit, each DS1 en-
hanced extended link, and each DSI1-
equivalent circuit on a DS3 enhanced
extended link:

(i) Bach circuit to be provided to
each customer will be assigned a local
number prior to the provision of serv-
ice over that circuit;

(ii) Each DSl-equivalent circuit on a
DS3 enhanced extended link must have
its own local number assignment, so
that each DS3 must have at least 28
local voice numbers assigned to it;

(iii) Bach circuit to be provided to
each customer will have 911 or E911 ca-
pability prior to the provision of serv-
ice over that circuit;

(iv) Each circuit to be provided to
each customer will terminate in a col-
location arrangement that meets the
requirements of paragraph (c) of this
section;

(v) Bach circuit to be provided to
each customer will be served by an
interconnection trunk that meets the
requirements of paragraph (d) of this
section;

(vi) For each 24 DS1 enhanced ex-
tended links or other facilities having
equivalent capacity, the requesting
telecommunications carrier will have
at least one active DS1 local service
interconnection trunk that meets the
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