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a cable television operator or tele-
communications carrier the informa-
tion required in paragraph (g), (h) or (i) 
of this section, as applicable, along 
with the supporting pages from its 
ARMIS, FERC Form 1, or other report 
to a regulatory body, within 30 days of 
the request by the cable television op-
erator or telecommunications carrier. 
The cable television operator or tele-
communications carrier, in turn, shall 
submit these pages with its complaint. 
If the utility did not supply these pages 
to the cable television operator or tele-
communications carrier in response to 
the information request, the utility 
shall supply this information in its re-
sponse to the complaint. 

(k) The complaint shall include a cer-
tification that the complainant has, in 
good faith, engaged or attempted to en-
gage in executive-level discussions 
with the respondent to resolve the pole 
attachment dispute. Executive-level 
discussions are discussions among rep-
resentatives of the parties who have 
sufficient authority to make binding 
decisions on behalf of the company 
they represent regarding the subject 
matter of the discussions. Such certifi-
cation shall include a statement that, 
prior to the filing of the complaint, the 
complainant mailed a certified letter 
to the respondent outlining the allega-
tions that form the basis of the com-
plaint it anticipated filing with the 
Commission, inviting a response within 
a reasonable period of time, and offer-
ing to hold executive-level discussions 
regarding the dispute. A refusal by a 
respondent to engage in the discussions 
contemplated by this rule shall con-
stitute an unreasonable practice under 
section 224 of the Act. 

(l) Factual allegations shall be sup-
ported by affidavit of a person or per-
sons with actual knowledge of the 
facts, and exhibits shall be verified by 
the person who prepares them. 

(m) In a case where a cable television 
system operator or telecommuni-
cations carrier as defined in 47 U.S.C. 
224(a)(5) claims that it has been denied 
access to a pole, duct, conduit or right- 
of-way despite a request made pursuant 
to section 47 U.S.C. 224(f), the com-
plaint shall include the data and infor-
mation necessary to support the claim, 
including: 

(1) The reasons given for the denial of 
access to the utility’s poles, ducts, con-
duits, or rights-of-way; 

(2) The basis for the complainant’s 
claim that the denial of access is un-
lawful; 

(3) The remedy sought by the com-
plainant; 

(4) A copy of the written request to 
the utility for access to its poles, 
ducts, conduits, or rights-of-way; and 

(5) A copy of the utility’s response to 
the written request including all infor-
mation given by the utility to support 
its denial of access. A complaint alleg-
ing unlawful denial of access will not 
be dismissed if the complainant is un-
able to obtain a utility’s written re-
sponse, or if the utility denies the com-
plainant any other information needed 
to establish a prima facie case. 

[43 FR 36094, Aug. 15, 1978, as amended at 44 
FR 31649, June 1, 1979; 45 FR 17014, Mar. 17, 
1980; 52 FR 31770, Aug. 24, 1987; 61 FR 43025, 
Aug. 20, 1996; 61 FR 45619, Aug. 29, 1996; 63 FR 
12025, Mar. 12, 1998; 65 FR 31282, May 17, 2000; 
65 FR 34820, May 31, 2000; 76 FR 26638, May 9, 
2011] 

EFFECTIVE DATE NOTE 1: At 63 FR 12025, 
Mar. 12, 1998, § 1.1404 was amended by redesig-
nating paragraphs (g)(12) and (h) through (k) 
as (g)(13) and (k) through (n) and adding new 
paragraphs (g)(12) and (h) through (j). The 
added text contains information collection 
and recordkeeping requirements and will not 
become effective until approval has been 
given by the Office of Management and 
Budget. 

EFFECTIVE DATE NOTE 2: At 65 FR 31282, 
May 17, 2000, § 1.1404 was amended by remov-
ing paragraph (k), redesignating paragraphs 
(l), (m), and (n) as (k), (l), and (m), respec-
tively, and revising paragraphs (g), (h), and 
the third sentence of paragraph (j). The re-
vised text contains information collection 
and recordkeeping requirements and will not 
become effective until approval has been 
given by the Office of Management and 
Budget. 

§ 1.1405 File numbers. 

Each complaint which appears to be 
essentially complete under § 1.1404 will 
be accepted and assigned a file number. 
Such assignment is for administrative 
purposes only and does not necessarily 
mean that the complaint has been 
found to be in full compliance with 
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other sections in this subpart. Peti-
tions for temporary stay will also be 
assigned a file number upon receipt. 

[44 FR 31650, June 1, 1979] 

§ 1.1406 Dismissal of complaints. 
(a) The complaint shall be dismissed 

for lack of jurisdiction in any case 
where a suitable certificate has been 
filed by a State pursuant to § 1.1414 of 
this subpart. Such certificate shall be 
conclusive proof of lack of jurisdiction 
of this Commission. A complaint 
against a utility shall also be dismissed 
if the utility does not use or control 
poles, ducts, or conduits used or des-
ignated, in whole or in part, for wire 
communication or if the utility does 
not meet the criteria of § 1.1402(a) of 
this subpart. 

(b) If the complaint does not contain 
substantially all the information re-
quired under § 1.1404 the Commission 
may dismiss the complaint or may re-
quire the complainant to file addi-
tional information. The complaint 
shall not be dismissed if the informa-
tion is not available from public 
records or from the respondent utility 
after reasonable request. 

(c) Failure by the complainant to re-
spond to official correspondence or a 
request for additional information will 
be cause for dismissal. 

(d) Dismissal under provisions of 
paragraph (b) of this section above will 
be with prejudice if the complaint has 
been dismissed previously. Such a com-
plaint may be refiled no earlier than 
six months from the date it was so dis-
missed. 

[43 FR 36094, Aug. 15, 1978, as amended at 44 
FR 31650, June 1, 1979] 

§ 1.1407 Response and reply. 
(a) Respondent shall have 30 days 

from the date the complaint was filed 
within which to file a response. Com-
plainant shall have 20 days from the 
date the response was filed within 
which to file a reply. Extensions of 
time to file are not contemplated un-
less justification is shown pursuant to 
§ 1.46. Except as otherwise provided in 
§ 1.1403, no other filings and no motions 
other than for extension of time will be 
considered unless authorized by the 
Commission. The response should set 

forth justification for the rate, term, 
or condition alleged in the complaint 
not to be just and reasonable. Factual 
allegations shall be supported by affi-
davit of a person or persons with actual 
knowledge of the facts and exhibits 
shall be verified by the person who pre-
pares them. The response, reply, and 
other pleadings may be signed by coun-
sel. 

(b) The response shall be served on 
the complainant and all parties listed 
in complainant’s certificate of service. 

(c) The reply shall be served on the 
respondent and all parties listed in re-
spondent’s certificate of service. 

(d) Failure to respond may be deemed 
an admission of the material factual 
allegations contained in the complaint. 

[44 FR 31650, June 1, 1979] 

§ 1.1408 Number of copies and form of 
pleadings. 

(a) An original and three copies of 
the complaint, response, and reply 
shall be filed with the Commission. 

(b) All papers filed in the complaint 
proceeding must be drawn in con-
formity with the requirements of 
§§ 1.49, 1.50 and 1.52. 

§ 1.1409 Commission consideration of 
the complaint. 

(a) In its consideration of the com-
plaint, response, and reply, the Com-
mission may take notice of any infor-
mation contained in publicly available 
filings made by the parties and may ac-
cept, subject to rebuttal, studies that 
have been conducted. The Commission 
may also request that one or more of 
the parties make additional filings or 
provide additional information. Where 
one of the parties has failed to provide 
information required to be provided by 
these rules or requested by the Com-
mission, or where costs, values or 
amounts are disputed, the Commission 
may estimate such costs, values or 
amounts it considers reasonable, or 
may decide adversely to a party who 
has failed to supply requested informa-
tion which is readily available to it, or 
both. 

(b) The complainant shall have the 
burden of establishing a prima facie 
case that the rate, term, or condition 
is not just and reasonable or that the 
denial of access violates 47 U.S.C. 
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