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Federal Communications Commission § 101.89 

(c) Negotiation periods are defined as 
follows: 

(1) Non-public safety incumbents will 
have a two-year negotiation period. 

(2) Public safety incumbents will 
have a three-year negotiation period. 

[65 FR 54173, Sept. 7, 2000, as amended at 66 
FR 63516, Dec. 7, 2001; 68 FR 16968, Apr. 8, 
2003] 

§ 101.89 Negotiations. 
(a) The negotiation is triggered by 

the fixed-satellite service (FSS) li-
censee, who must contact the fixed 
services (FS) licensee and request that 
negotiations begin. 

(b) Once negotiations have begun, an 
FS licensee may not refuse to nego-
tiate and all parties are required to ne-
gotiate in good faith. Good faith re-
quires each party to provide informa-
tion to the other that is reasonably 
necessary to facilitate the relocation 
process. In evaluating claims that a 
party has not negotiated in good faith, 
the FCC will consider, inter alia, the 
following factors: 

(1) Whether the FSS licensee has 
made a bona fide offer to relocate the 
FS licensee to comparable facilities in 
accordance with § 101.91(b); 

(2) If the FS licensee has demanded a 
premium, the type of premium re-
quested (e.g., whether the premium is 
directly related to relocation, such as 
system-wide relocations and analog-to- 
digital conversions, versus other types 
of premiums), and whether the value of 
the premium as compared to the cost 
of providing comparable facilities is 
disproportionate (i.e., whether there is 
a lack of proportion or relation be-
tween the two); 

(3) What steps the parties have taken 
to determine the actual cost of reloca-
tion to comparable facilities; 

(4) Whether either party has withheld 
information requested by the other 
party that is necessary to estimate re-
location costs or to facilitate the relo-
cation process. 

(c) Any party alleging a violation of 
our good faith requirement must at-
tach an independent estimate of the re-
location costs in question to any docu-
mentation filed with the Commission 
in support of its claim. An independent 
cost estimate must include a specifica-
tion for the comparable facility and a 

statement of the costs associated with 
providing that facility to the incum-
bent licensee. 

(d) Negotiations will commence when 
the FSS licensee informs the FS li-
censee in writing of its desire to nego-
tiate. Negotiations will be conducted 
with the goal of providing the FS li-
censee with comparable facilities, de-
fined as facilities possessing the fol-
lowing characteristics: 

(1) Throughput. Communications 
throughput is the amount of informa-
tion transferred within a system in a 
given amount of time. If analog facili-
ties are being replaced with analog, the 
FSS licensee is required to provide the 
FS licensee with an equivalent number 
of 4 kHz voice channels. If digital fa-
cilities are being replaced with digital, 
the FSS licensee must provide the FS 
licensee with equivalent data loading 
bits per second (bps). FSS licensees 
must provide FS licensees with enough 
throughput to satisfy the FS licensee’s 
system use at the time of relocation, 
not match the total capacity of the FS 
system. 

(2) Reliability. System reliability is 
the degree to which information is 
transferred accurately within a sys-
tem. FSS licensees must provide FS li-
censees with reliability equal to the 
overall reliability of their system. For 
digital data systems, reliability is 
measured by the percent of time the 
bit error rate (BER) exceeds a desired 
value, and for analog or digital voice 
transmissions, it is measured by the 
percent of time that audio signal qual-
ity meets an established threshold. If 
an analog voice system is replaced with 
a digital voice system, only the result-
ing frequency response, harmonic dis-
tortion, signal-to-noise ratio and its re-
liability will be considered in deter-
mining comparable reliability. 

(3) Operating costs. Operating costs 
are the cost to operate and maintain 
the FS system. FSS licensees must 
compensate FS licensees for any in-
creased recurring costs associated with 
the replacement facilities (e.g., addi-
tional rental payments, increased util-
ity fees) for five years after relocation. 
FSS licensees may satisfy this obliga-
tion by making a lump-sum payment 
based on present value using current 
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interest rates. Additionally, the main-
tenance costs to the FS licensee must 
be equivalent to the 18 GHz system in 
order for the replacement system to be 
considered comparable. 

§ 101.91 Involuntary relocation proce-
dures. 

(a) If no agreement is reached during 
the negotiations period, an FSS li-
censee may initiate relocation proce-
dures under the Commission’s rules. 
FSS licensees are obligated to pay to 
relocate only the specific microwave 
links from which their systems may re-
ceive interference. Under these proce-
dures, the FS licensee is required to re-
locate, provided that the FSS licensee: 

(1) Guarantees payment of relocation 
costs, including all engineering, equip-
ment, site and FCC fees, as well as any 
legitimate and prudent transaction ex-
penses incurred by the FS licensee that 
are directly attributable to the reloca-
tion, subject to a cap of two percent of 
the hard costs involved. Hard costs are 
defined as the actual costs associated 
with providing a replacement system, 
such as equipment and engineering ex-
penses. FSS licensees are not required 
to pay FS licensees for internal re-
sources devoted to the relocation proc-
ess. FSS licensees are not required to 
pay for transaction costs incurred by 
FS licensees during the negotiations 
once the negotiation is initiated, or for 
fees that cannot be legitimately tied to 
the provision of comparable facilities; 

(2) Completes all activities necessary 
for implementing the replacement fa-
cilities, including engineering and cost 
analysis of the relocation procedure 
and, if radio facilities are used, identi-
fying and obtaining, on the incum-
bents’ behalf, new microwave fre-
quencies and frequency coordination; 
and 

(3) Builds the replacement system 
and tests it for comparability with the 
existing 18 GHz system. 

(b) Comparable facilities. The re-
placement system provided to an in-
cumbent during a relocation must be 
at least equivalent to the existing FS 
system with respect to the following 
three factors: 

(1) Throughput. Communications 
throughput is the amount of informa-
tion transferred within a system in a 

given amount of time. If analog facili-
ties are being replaced with analog, the 
FSS licensee is required to provide the 
FS licensee with an equivalent number 
of 4 kHz voice channels. If digital fa-
cilities are being replaced with digital, 
the FSS licensee must provide the FS 
licensee with equivalent data loading 
bits per second (bps). FSS licensees 
must provide FS licensees with enough 
throughput to satisfy the FS licensee’s 
system use at the time of relocation, 
not match the total capacity of the FS 
system. 

(2) Reliability. System reliability is 
the degree to which information is 
transferred accurately within a sys-
tem. FSS licensees must provide FS li-
censees with reliability equal to the 
overall reliability of their system. For 
digital data systems, reliability is 
measured by the percent of time the 
bit error rate (BER) exceeds a desired 
value, and for analog or digital voice 
transmissions, it is measured by the 
percent of time that audio signal qual-
ity meets an established threshold. If 
an analog voice system is replaced with 
a digital voice system, only the result-
ing frequency response, harmonic dis-
tortion, signal-to-noise ratio and its re-
liability will be considered in deter-
mining comparable reliability. 

(3) Operating costs. Operating costs 
are the cost to operate and maintain 
the FS system. FSS licensees must 
compensate FS licensees for any in-
creased recurring costs associated with 
the replacement facilities (e.g., addi-
tional rental payments, increased util-
ity fees) for five years after relocation. 
FSS licensees may satisfy this obliga-
tion by making a lump-sum payment 
based on present value using current 
interest rates. Additionally, the main-
tenance costs to the FS licensee must 
be equivalent to the 18 GHz system in 
order for the replacement system to be 
considered comparable. 

(c) The FS licensee is not required to 
relocate until the alternative facilities 
are available to it for a reasonable 
time to make adjustments, determine 
comparability, and ensure a seamless 
handoff. The FS licensee may take up 
to 12 months to make such adjust-
ments and perform such testing. 

(d) If the FS licensee demonstrates to 
the Commission that the new facilities 
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