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summary of the comments, and a re-
sponse to the comments, and an anal-
ysis of the proposal in terms of its en-
vironmental consequences, and any 
reasonable alternatives, and rec-
ommendations, if any, and shall cite 
the Commission’s internal appeal pro-
cedures (See 47 CFR 1.101–1.120). 

(b) The FEIS and any supplements 
will be distributed and published in the 
same manner as specified in § 1.1315. 
Copies of the comments and reply com-
ments, or summaries thereof where the 
record is voluminous, shall be attached 
to the FEIS. 

§ 1.1319 Consideration of the environ-
mental impact statements. 

(a) If the action is subject to a hear-
ing: 

(1) In rendering his initial decision, 
the Administrative Law Judge shall 
utilize the FEIS in considering the en-
vironmental issues, together with all 
other non-environmental issues. In a 
comparative context, the respective 
parties shall be afforded the oppor-
tunity to comment on the FEIS, and 
the Administrative Law Judge’s deci-
sion shall contain an evaluation of the 
respective applications based on envi-
ronmental and non-environmental pub-
lic interest factors. 

(2) Upon review of an initial decision, 
the Commission will consider and as-
sess all aspects of the FEIS and will 
render its decision, giving due consid-
eration to the environmental and non-
environmental issues. 

(b) In all non-hearing matters, the 
Commission, as part of its decision- 
making process, will review the FEIS, 
along with other relevant issues, to en-
sure that the environmental effects are 
specifically assessed and given com-
prehensive consideration. 

[51 FR 15000, Apr. 22, 1986, as amended at 62 
FR 4171, Jan. 29, 1997] 

Subpart J—Pole Attachment 
Complaint Procedures 

SOURCE: 43 FR 36094, Aug. 15, 1978, unless 
otherwise noted. 

§ 1.1401 Purpose. 
The rules and regulations contained 

in subpart J of this part provide com-

plaint and enforcement procedures to 
ensure that telecommunications car-
riers and cable system operators have 
nondiscriminatory access to utility 
poles, ducts, conduits, and rights-of- 
way on rates, terms, and conditions 
that are just and reasonable. 

[61 FR 45618, Aug. 29, 1996] 

§ 1.1402 Definitions. 
(a) The term utility means any person 

that is a local exchange carrier or an 
electric, gas, water, steam, or other 
public utility, and who owns or con-
trols poles, ducts, conduits, or rights- 
of-way used, in whole or in part, for 
any wire communications. Such term 
does not include any railroad, any per-
son that is cooperatively organized, or 
any person owned by the Federal Gov-
ernment or any State. 

(b) The term pole attachment means 
any attachment by a cable television 
system or provider of telecommuni-
cations service to a pole, duct, conduit, 
or right-of-way owned or controlled by 
a utility. 

(c) With respect to poles, the term us-
able space means the space on a utility 
pole above the minimum grade level 
which can be used for the attachment 
of wires, cables, and associated equip-
ment, and which includes space occu-
pied by the utility. With respect to 
conduit, the term usable space means 
capacity within a conduit system 
which is available, or which could, with 
reasonable effort and expense, be made 
available, for the purpose of installing 
wires, cable and associated equipment 
for telecommunications or cable serv-
ices, and which includes capacity occu-
pied by the utility. 

(d) The term complaint means a filing 
by a cable television system operator, 
a cable television system association, a 
utility, an association of utilities, a 
telecommunications carrier, or an as-
sociation of telecommunications car-
riers alleging that it has been denied 
access to a utility pole, duct, conduit, 
or right-of-way in violation of this sub-
part and/or that a rate, term, or condi-
tion for a pole attachment is not just 
and reasonable. 

(e) The term complainant means a 
cable television system operator, a 
cable television system association, a 
utility, an association of utilities, a 
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telecommunications carrier, or an as-
sociation of telecommunications car-
riers who files a complaint. 

(f) The term respondent means a cable 
television system operator, a utility, 
or a telecommunications carrier 
against whom a complaint is filed. 

(g) The term State means any State, 
territory, or possession of the United 
States, the District of Columbia, or 
any political subdivision, agency, or in-
strumentality thereof. 

(h) For purposes of this subpart, the 
term telecommunications carrier means 
any provider of telecommunications 
services, except that the term does not 
include aggregators of telecommuni-
cations services (as defined in 47 U.S.C. 
226) or incumbent local exchange car-
riers (as defined in 47 U.S.C. 251(h)). 

(i) The term conduit means a struc-
ture containing one or more ducts, usu-
ally placed in the ground, in which ca-
bles or wires may be installed. 

(j) The term conduit system means a 
collection of one or more conduits to-
gether with their supporting infra-
structure. 

(k) The term duct means a single en-
closed raceway for conductors, cable 
and/or wire. 

(l) With respect to poles, the term 
unusable space means the space on a 
utility pole below the usable space, in-
cluding the amount required to set the 
depth of the pole. 

(m) The term attaching entity in-
cludes cable system operators, tele-
communications carriers, incumbent 
and other local exchange carriers, util-
ities, governmental entities and other 
entities with a physical attachment to 
the pole, duct, conduit or right of way. 
It does not include governmental enti-
ties with only seasonal attachments to 
the pole. 

(n) The term inner-duct means a duct- 
like raceway smaller than a duct that 
is inserted into a duct so that the duct 
may carry multiple wires or cables. 

[43 FR 36094, Aug. 15, 1978, as amended at 52 
FR 31770, Aug. 24, 1987; 61 FR 43024, Aug. 20, 
1996; 61 FR 45618, Aug. 29, 1996; 63 FR 12024, 
Mar. 12, 1998; 65 FR 31281, May 17, 2000; 66 FR 
34580, June 29, 2001] 

§ 1.1403 Duty to provide access; modi-
fications; notice of removal, in-
crease or modification; petition for 
temporary stay; and cable operator 
notice. 

(a) A utility shall provide a cable tel-
evision system or any telecommuni-
cations carrier with nondiscriminatory 
access to any pole, duct, conduit, or 
right-of-way owned or controlled by it. 
Notwithstanding this obligation, a 
utility may deny a cable television sys-
tem or any telecommunications carrier 
access to its poles, ducts, conduits, or 
rights-of-way, on a non-discriminatory 
basis where there is insufficient capac-
ity or for reasons of safety, reliability 
and generally applicable engineering 
purposes. 

(b) Requests for access to a utility’s 
poles, ducts, conduits or rights-of-way 
by a telecommunications carrier or 
cable operator must be in writing. If 
access is not granted within 45 days of 
the request for access, the utility must 
confirm the denial in writing by the 
45th day. The utility’s denial of access 
shall be specific, shall include all rel-
evant evidence and information sup-
porting its denial, and shall explain 
how such evidence and information re-
late to a denial of access for reasons of 
lack of capacity, safety, reliability or 
engineering standards. 

(c) A utility shall provide a cable tel-
evision system operator or tele-
communications carrier no less than 60 
days written notice prior to: 

(1) Removal of facilities or termi-
nation of any service to those facili-
ties, such removal or termination aris-
ing out of a rate, term or condition of 
the cable television system operator’s 
of telecommunications carrier’s pole 
attachment agreement; 

(2) Any increase in pole attachment 
rates; or 

(3) Any modification of facilities 
other than routine maintenance or 
modification in response to emer-
gencies. 

(d) A cable television system oper-
ator or telecommunications carrier 
may file a ‘‘Petition for Temporary 
Stay’’ of the action contained in a no-
tice received pursuant to paragraph (c) 
of this section within 15 days of receipt 
of such notice. Such submission shall 
not be considered unless it includes, in 
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