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calendar days of the Commission’s re-
ceipt of the certification and must be 
served on the party that filed the cer-
tification. If, after making the nec-
essary calculations, the due date for 
filing comments falls on a holiday, 
comments shall be filed on the next 
business day before noon, unless the 
nearest business day precedes the fifth 
calendar day following a filing, in 
which case the comments will be due 
on the preceding business day. For ex-
ample, if the fifth day falls on a Satur-
day, then the filing would be due on 
that preceding Friday. However, if the 
fifth day falls on Sunday, then the fil-
ing will be due on the next day, Mon-
day, before noon (or Tuesday, before 
noon if the Monday is a holiday). 

(2) Parties wishing to respond to a 
FCC Form 1275 filing must submit com-
ments or oppositions with the Office of 
the Secretary and the Bureau Chief, 
Media Bureau. Comments will not be 
considered properly filed unless filed 
with both of these Offices. Parties are 
required to attach a cover sheet to the 
filing indicating that the submission is 
a pleading related to an open video sys-
tem application, the only wording on 
this cover sheet shall be ‘‘Open Video 
System Certification Application Com-
ments.’’ This wording shall be located 
in the center of the page and should be 
in letters at least 1/2 inch in size. Par-
ties shall also include the words ‘‘open 
video systems’’ on their mailing enve-
lopes. 

(f) If the Commission does not dis-
approve the certification application 
within ten days after receipt of an ap-
plicant’s request, the certification ap-
plication will be deemed approved. If 
disapproved, the applicant may file a 
revised certification or refile its origi-
nal submission with a statement ad-
dressing the issues in dispute. Such re-
filings must be served on any objecting 
party or parties and on all local com-
munities in which the applicant in-
tends to operate. The Commission will 
consider any revised or refiled FCC 
Form 1275 to be a new proceeding and 
any party who filed comments regard-
ing the original FCC Form 1275 will 
have to refile their original comments 
if they think such comments should be 

considered in the subsequent pro-
ceeding. 

[61 FR 28708, June 5, 1996, as amended at 61 
FR 43175, Aug. 21, 1996; 62 FR 26238, May 13, 
1997; 63 FR 31934, June 11, 1998; 65 FR 377, 
Jan. 5, 2000; 67 FR 13235, Mar. 21, 2002] 

§ 76.1503 Carriage of video program-
ming providers on open video sys-
tems. 

(a) Non-discrimination principle. Ex-
cept as otherwise permitted in applica-
ble law or in this part, an operator of 
an open video system shall not dis-
criminate among video programming 
providers with regard to carriage on its 
open video system, and its rates, terms 
and conditions for such carriage shall 
be just and reasonable and not unjustly 
or unreasonably discriminatory. 

(b) Demand for carriage. An operator 
of an open video system shall solicit 
and determine the level of demand for 
carriage on the system among poten-
tial video programming providers in a 
non-discriminatory manner. 

(1) Notification. An open video system 
operator shall file with the Secretary 
of the Federal Communications Com-
mission a ‘‘Notice of Intent’’ to estab-
lish an open video system, which the 
Commission will release in a Public 
Notice. Parties are required to attach a 
cover sheet to the filing indicating 
that the submission is an Open Video 
System Notice of Intent. The only 
wording on this cover sheet shall be 
‘‘Open Video System Notice of Intent’’ 
and ‘‘Attention: Media Bureau.’’ This 
wording shall be located in the center 
of the page and should be in letters at 
least 1⁄2 inch in size. Parties shall also 
include the words ‘‘open video sys-
tems’’ on their mailing envelopes. Par-
ties must submit copies of the Notice 
of Intent with the Office of the Sec-
retary and the Bureau Chief, Media Bu-
reau. The Notice of Intent shall include 
the following information: 

(i) A heading clearly indicating that 
the document is a Notice of Intent to 
establish an open video system; 

(ii) The name, address and telephone 
number of the open video system oper-
ator; 

(iii) A description of the system’s 
projected service area; 

(iv) A description of the system’s pro-
jected channel capacity, in terms of 
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analog, digital and other type(s) of ca-
pacity upon activation of the system; 

(v) A description of the steps a poten-
tial video programming provider must 
follow to seek carriage on the open 
video system, including the name, ad-
dress and telephone number of a person 
to contact for further information; 

(vi) The starting and ending dates of 
the initial enrollment period for video 
programming providers; 

(vii) The process for allocating the 
system’s channel capacity, in the event 
that demand for carriage on the system 
exceeds the system’s capacity; and 

(viii) A certification that the oper-
ator has complied with all relevant no-
tification requirements under the Com-
mission’s open video system regula-
tions concerning must-carry and re-
transmission consent (§ 76.1506), includ-
ing a list of all local commercial and 
non-commercial television stations 
served, and a certificate of service 
showing that the Notice of Intent has 
been served on all local cable fran-
chising authorities entitled to estab-
lish requirements concerning the des-
ignation of channels for public, edu-
cational and governmental use. 

(2) Information. An open video system 
operator shall provide the following in-
formation to a video programming pro-
vider within five business days of re-
ceiving a written request from the pro-
vider, unless otherwise included in the 
Notice of Intent: 

(i) The projected activation date of 
the open video system. If a system is to 
be activated in stages, the operator 
should describe the respective stages 
and the projected dates on which each 
stage will be activated; 

(ii) A preliminary carriage rate esti-
mate; 

(iii) The information a video pro-
gramming provider will be required to 
provide to qualify as a video program-
ming provider, e.g., creditworthiness; 

(iv) Technical information that is 
reasonably necessary for potential 
video programming providers to assess 
whether to seek capacity on the open 
video system, including what type of 
customer premises equipment sub-
scribers will need to receive service; 

(v) Any transmission or reception 
equipment needed by a video program-

ming provider to interface successfully 
with the open video system; and 

(vi) The equipment available to fa-
cilitate the carriage of unaffiliated 
video programming and the electronic 
form(s) that will be accepted for proc-
essing and subsequent transmission 
through the system. 

(3) Qualifications of video programming 
providers. An open video system oper-
ator may impose reasonable, non-dis-
criminatory requirements to assure 
that a potential video programming 
provider is qualified to obtain capacity 
on the open video system. 

(c) One-third limit. If carriage demand 
by video programming providers ex-
ceeds the activated channel capacity of 
the open video system, the operator of 
the open video system and its affiliated 
video programming providers may not 
select the video programming services 
for carriage on more than one-third of 
the activated channel capacity on such 
system. 

(1) Measuring capacity. For purposes 
of this section: 

(i) If an open video system carries 
both analog and digital signals, an 
open video system operator shall meas-
ure analog and digital activated chan-
nel capacity independently; 

(ii) Channels that an open video sys-
tem is required to carry pursuant to 
the Commission’s regulations con-
cerning public, educational and govern-
mental channels and must-carry chan-
nels shall be included in ‘‘activated 
channel capacity’’ for purposes of cal-
culating the one-third of such capacity 
on which the open video system oper-
ator and its affiliates are allowed to se-
lect the video programming for car-
riage. Such channels shall not be in-
cluded in the one-third of capacity on 
which the open video system operator 
is permitted to select programming 
where demand for carriage exceeds sys-
tem capacity; 

(iii) Channels that an open video sys-
tem operator carries pursuant to the 
Commission’s regulations concerning 
retransmission consent shall be in-
cluded in ‘‘activated channel capacity’’ 
for purposes of calculating the one- 
third of such capacity on which the 
open video system operator and its af-
filiates are allowed to select the video 
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programming for carriage. Such chan-
nels shall be included in the one-third 
of capacity on which the open video 
system operator is permitted to select 
programming, where demand for car-
riage exceeds system capacity, to the 
extent that the channels are carried as 
part of the programming service of the 
operator or its affiliate, subject to 
paragraph (c)(1)(iv); and 

(iv) Any channel on which shared 
programming is carried shall be in-
cluded in ‘‘activated channel capacity’’ 
for purposes of calculating the one- 
third of such capacity on which the 
open video system operator and its af-
filiates are allowed to select the video 
programming for carriage. Such chan-
nels shall be included in the one-third 
of capacity on which the open video 
system operator is permitted to select 
programming, where demand for car-
riage exceeds system capacity, to the 
extent the open video system operator 
or its affiliate is one of the video pro-
gramming providers sharing such chan-
nel. 

NOTE TO PARAGRAPH (c)(1)(iv): For example, 
if the open video system operator and two 
unaffiliated video programming providers 
each carry a programming service that is 
placed on a shared channel, the shared chan-
nel shall count as 0.33 channels against the 
one-third amount of capacity allocable to 
the open video system operator, where de-
mand for carriage exceeds system capacity. 

(2) Allocating capacity. An operator of 
an open video system shall allocate ac-
tivated channel capacity through a 
fair, open and non-discriminatory proc-
ess; the process must be insulated from 
any bias of the open video system oper-
ator and verifiable. 

(i) If an open video system carries 
both analog and digital signals, an 
open video system operator shall treat 
analog and digital capacity separately 
in allocating system capacity. 

(ii) Subsequent changes in capacity or 
demand. An open video system operator 
must allocate open capacity, if any, at 
least once every three years, beginning 
three years from the date of service 
commencement. Open capacity shall be 
allocated in accordance with this sec-
tion. Open capacity shall include all 
capacity that becomes available during 
the course of the three-year period, as 
well as capacity in excess of one-third 

of the system’s activated channel ca-
pacity on which the operator of the 
open video system or its affiliate se-
lects programming. 

NOTE 1 TO PARAGRAPH (c)(2)(ii): An open 
video system operator will not be required to 
comply with the regulations contained in 
this section if there is no open capacity to be 
allocated at the end of the three year period. 

NOTE 2 TO PARAGRAPH (c)(2)(ii): An open 
video system operator shall be required to 
accommodate changes in obligations con-
cerning public, educational or governmental 
channels or must-carry channels in accord-
ance with Sections 611, 614 and 615 of the 
Communications Act and the regulations 
contained in this part. 

NOTE 3 TO PARAGRAPH (c)(2)(ii): An open 
video system operator shall be required to 
comply with the recordkeeping requirements 
of § 76.1712. 

(iii) Channel sharing. An open video 
system operator may carry on only one 
channel any video programming serv-
ice that is offered by more than one 
video programming provider (including 
the operator’s video programming affil-
iate), provided that subscribers have 
ready and immediate access to any 
such programming service. Nothing in 
this section shall be construed to im-
pair the rights of programming serv-
ices. 

NOTE 1 TO PARAGRAPH (c)(2)(iii): An open 
video system operator may implement chan-
nel sharing only after it becomes apparent 
that one or more video programming serv-
ices will be offered by multiple video pro-
gramming providers. An open video system 
operator may not select, in advance of any 
duplication among video programming pro-
viders, which programming services shall be 
placed on shared channels. 

NOTE 2 TO PARAGRAPH (c)(2)(iii): Each video 
programming provider offering a program-
ming service that is carried on a shared 
channel must have the contractual permis-
sion of the video programming service to 
offer the service to subscribers. The place-
ment of a programming service on a shared 
channel, however, is not subject to the ap-
proval of the video programming service or 
vendor. 

NOTE 3 TO PARAGRAPH (c)(2)(iii): Ready and 
immediate access in this context means that 
the channel sharing is ‘‘transparent’’ to sub-
scribers. 

(iv) Open video system operator discre-
tion. Notwithstanding the foregoing, an 
operator of an open video system may: 
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(A) Require video programming pro-
viders to request and obtain system ca-
pacity in increments of no less than 
one full-time channel; however, an op-
erator of an open video system may not 
require video programming providers 
to obtain capacity in increments of 
more than one full-time channel; 

(B) Limit video programming pro-
viders from selecting the programming 
on more capacity than the amount of 
capacity on which the system operator 
and its affiliates are selecting the pro-
gramming for carriage; and 

(v) Notwithstanding the general pro-
hibition on an open video system oper-
ator’s discrimination among video pro-
gramming providers contained in para-
graph (a) of this section, a competing, 
in-region cable operator or its affil-
iate(s) that offer cable service to sub-
scribers located in the service area of 
an open video system shall not be enti-
tled to obtain capacity on such open 
video system, except where a showing 
is made that facilities-based competi-
tion will not be significantly impeded. 

(3) Nothing in this paragraph shall be 
construed to limit the number of chan-
nels that the open video system oper-
ator and its affiliates, or another video 
programming provider, may offer to 
provide directly to subscribers. Co- 
packaging is permissible among video 
programming providers, but may not 
be a condition of carriage. Video pro-
gramming providers may freely elect 
whether to enter into co-packaging ar-
rangements. 

NOTE TO PARAGRAPH (c)(3): Any video pro-
gramming provider on an open video system 
may co-package video programming that is 
selected by itself, an affiliated video pro-
gramming provider and/or unaffiliated video 
programming providers on the system. 

[61 FR 28708, June 5, 1996, as amended at 61 
FR 43176, Aug. 21, 1996; 62 FR 26239, May 13, 
1997; 65 FR 377, Jan. 5, 2000; 65 FR 53617, Sept. 
5, 2000; 67 FR 13235, Mar. 21, 2002] 

§ 76.1504 Rates, terms and conditions 
for carriage on open video systems. 

(a) Reasonable rate principle. An open 
video system operator shall set rates, 
terms, and conditions for carriage that 
are just and reasonable, and are not 
unjustly or unreasonably discrimina-
tory. 

(b) Differences in rates. (1) An open 
video system operator may charge dif-
ferent rates to different classes of 
video programming providers, provided 
that the bases for such differences are 
not unjust or unreasonably discrimina-
tory. 

(2) An open video system operator 
shall not impose different rates, terms, 
or conditions based on the content of 
the programming to be offered by any 
unaffiliated video programming pro-
vider. 

(c) Just and reasonable rate presump-
tion. A strong presumption will apply 
that carriage rates are just and reason-
able for open video system operators 
where at least one unaffiliated video 
programming provider, or unaffiliated 
programming providers as a group, oc-
cupy capacity equal to the lesser of 
one-third of the system capacity or 
that occupied by the open video system 
operator and its affiliates, and where 
any rate complained of is no higher 
than the average of the rates paid by 
unaffiliated programmers receiving 
carriage from the open video system 
operator. 

(d) Examination of rates. Complaints 
regarding rates shall be limited to 
video programming providers that have 
sought carriage on the open video sys-
tem. If a video programming provider 
files a complaint against an open video 
system operator meeting the above 
just and reasonable rate presumption, 
the burden of proof will rest with the 
complainant. If a complaint is filed 
against an open video system operator 
that does not meet the just and reason-
able rate presumption, the open video 
system operator will bear the burden of 
proof to demonstrate, using the prin-
ciples set forth below, that the carriage 
rates subject to the complaint are just 
and reasonable. 

(e) Determining just and reasonable 
rates subject to complaints pursuant to 
the imputed rate approach or other mar-
ket based approach. Carriage rates sub-
ject to complaint shall be found just 
and reasonable if one of the two fol-
lowing tests are met: 

(1) The imputed rate will reflect what 
the open video system operator, or its 
affiliate, ‘‘pays’’ for carriage of its own 
programming. Use of this approach is 
appropriate in circumstances where the 
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