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and a request that the parties be given 
an extension of time to continue nego-
tiations; or 

(3) A statement detailing the bases 
for the continuing dispute and the rea-
sons why no agreement can be reached. 

(C)(1) In cases in which the parties 
cannot resolve the amount of damages 
within a reasonable time period, the 
Commission retains the right to deter-
mine the actual amount of damages on 
its own, or through the procedures de-
scribed in paragraph (h)(3)(iii)(C)(2) of 
this section. 

(2) Issues concerning the amount of 
damages may be designated by the 
Chief, Media Bureau for hearing before, 
or, if the parties agree, submitted for 
mediation to, a Commission Adminis-
trative Law Judge. 

(D) Interest on the amount of dam-
ages awarded will accrue from either 
the date indicated in the Commission’s 
written order issued pursuant to para-
graph (h)(3)(iii)(A)(1) of this section or 
the date agreed upon by the parties as 
a result of their negotiations pursuant 
to paragraph (h)(3)(iii)(A)(2) of this sec-
tion. Interest shall be computed at ap-
plicable rates published by the Internal 
Revenue Service for tax refunds. 

(i) Alternative dispute resolution. With-
in 20 days of the close of the pleading 
cycle, the parties to the program ac-
cess dispute may voluntarily engage in 
alternative dispute resolution, includ-
ing commercial arbitration. The Com-
mission will suspend action on the 
complaint if both parties agree to use 
alternative dispute resolution. 

(j) Discovery. In addition to the gen-
eral pleading and discovery rules con-
tained in § 76.7 of this part, parties to a 
program access complaint may serve 
requests for discovery directly on op-
posing parties, and file a copy of the re-
quest with the Commission. The re-
spondent shall have the opportunity to 
object to any request for documents 
that are not in its control or relevant 
to the dispute. Such request shall be 
heard, and determination made, by the 
Commission. Until the objection is 
ruled upon, the obligation to produce 
the disputed material is suspended. 
Any party who fails to timely provide 
discovery requested by the opposing 
party to which it has not raised an ob-
jection as described above, or who fails 

to respond to a Commission order for 
discovery material, may be deemed in 
default and an order may be entered in 
accordance with the allegations con-
tained in the complaint, or the com-
plaint may be dismissed with preju-
dice. 

(k) Protective orders. In addition to 
the procedures contained in § 76.9 of 
this part related to the protection of 
confidential material, the Commission 
may issue orders to protect the con-
fidentiality of proprietary information 
required to be produced for resolution 
of program access complaints. A pro-
tective order constitutes both an order 
of the Commission and an agreement 
between the party executing the pro-
tective order declaration and the party 
submitting the protected material. The 
Commission has full authority to fash-
ion appropriate sanctions for violations 
of its protective orders, including but 
not limited to suspension or disbar-
ment of attorneys from practice before 
the Commission, forfeitures, cease and 
desist orders, and denial of further ac-
cess to confidential information in 
Commission proceedings. 

[64 FR 6572, Feb. 10, 1999, as amended at 67 
FR 13235, Mar. 21, 2002; 72 FR 56661, Oct. 4, 
2007] 

§ 76.1004 Applicability of program ac-
cess rules to common carriers and 
affiliates. 

(a) Any provision that applies to a 
cable operator under §§ 76.1000 through 
76.1003 shall also apply to a common 
carrier or its affiliate that provides 
video programming by any means di-
rectly to subscribers. Any such provi-
sion that applies to a satellite cable 
programming vendor in which a cable 
operator has an attributable interest 
shall apply to any satellite cable pro-
gramming vendor in which such com-
mon carrier has an attributable inter-
est. For the purposes of this section, 
two or fewer common officers or direc-
tors shall not by itself establish an at-
tributable interest by a common car-
rier in a satellite cable programming 
vendor (or its parent company). 

(b) Sections 76.1002(c)(1) through (3) 
shall be applied to a common carrier or 
its affiliate that provides video pro-
gramming by any means directly to 
subscribers in such a way that such 
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common carrier or its affiliate shall be 
generally restricted from entering into 
an exclusive arrangement for satellite 
cable programming or satellite broad-
cast programming with a satellite 
cable programming vendor in which a 
common carrier or its affiliate has an 
attributable interest or a satellite 
broadcast programming vendor in 
which a common carrier or its affiliate 
has an attributable interest, unless the 
arrangement pertains to an area served 
by a cable system as of October 5, 1992, 
and the Commission determines in ac-
cordance with Section § 76.1002(c)(4) 
that such arrangment is in the public 
interest. 

[61 FR 18980, Apr. 30, 1996, as amended at 61 
FR 28708, June 5, 1996] 

§§ 76.1005–76.1010 [Reserved] 

Subpart P—Competitive 
Availability of Navigation Devices 

SOURCE: 63 FR 38094, July 15, 1998, unless 
otherwise noted. 

§ 76.1200 Definitions. 
As used in this subpart: 
(a) Multichannel video programming 

system. A distribution system that 
makes available for purchase, by cus-
tomers or subscribers, multiple chan-
nels of video programming other than 
an open video system as defined by 
§ 76.1500(a). Such systems include, but 
are not limited to, cable television sys-
tems, BRS/EBS systems, direct broad-
cast satellite systems, other systems 
for providing direct-to-home multi-
channel video programming via sat-
ellite, and satellite master antenna 
systems. 

(b) Multichannel video programming 
distributor. A person such as, but not 
limited to, a cable operator, a BRS/ 
EBS provider, a direct broadcast sat-
ellite service, or a television receive- 
only satellite program distributor, who 
owns or operates a multichannel video 
programming system. 

(c) Navigation devices. Devices such as 
converter boxes, interactive commu-
nications equipment, and other equip-
ment used by consumers to access mul-
tichannel video programming and 
other services offered over multi-
channel video programming systems. 

(d) Affiliate. A person or entity that 
(directly or indirectly) owns or con-
trols, is owned or controlled by, or is 
under common ownership or control 
with, another person, as defined in the 
notes accompanying § 76.501. 

(e) Conditional access. The mecha-
nisms that provide for selective access 
and denial of specific services and 
make use of signal security that can 
prevent a signal from being received 
except by authorized users. 

[63 FR 38094, July 15, 1998, as amended at 69 
FR 72046, Dec. 10, 2004] 

§ 76.1201 Rights of subscribers to use 
or attach navigation devices. 

No multichannel video programming 
distributor shall prevent the connec-
tion or use of navigation devices to or 
with its multichannel video program-
ming system, except in those cir-
cumstances where electronic or phys-
ical harm would be caused by the at-
tachment or operation of such devices 
or such devices may be used to assist 
or are intended or designed to assist in 
the unauthorized receipt of service. 

§ 76.1202 Availability of navigation de-
vices. 

No multichannel video programming 
distributor shall by contract, agree-
ment, patent right, intellectual prop-
erty right or otherwise prevent naviga-
tion devices that do not perform condi-
tional access or security functions 
from being made available to sub-
scribers from retailers, manufacturers, 
or other vendors that are unaffiliated 
with such owner or operator, subject to 
§ 76.1209. 

§ 76.1203 Incidence of harm. 

A multichannel video programming 
distributor may restrict the attach-
ment or use of navigation devices with 
its system in those circumstances 
where electronic or physical harm 
would be caused by the attachment or 
operation of such devices or such de-
vices that assist or are intended or de-
signed to assist in the unauthorized re-
ceipt of service. Such restrictions may 
be accomplished by publishing and pro-
viding to subscribers standards and de-
scriptions of devices that may not be 
used with or attached to its system. 
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