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§1.731

allotment, a party may present evi-
dence and argument in whatever man-
ner or format it chooses, provided,
however, that the submission of writ-
ten testimony shall not be permitted.

(3) Three days before a minitrial,
each party to a proceeding shall serve
on all other parties a copy of all exhib-
its that the party intends to introduce
during the minitrial and a list of all
witnesses, including expert witnesses,
that the party may call during the
minitrial. Service of this material
shall be accomplished either by hand or
by facsimile transmission. Objections
to any exhibits or proposed witness tes-
timony will be heard before the begin-
ning of the minitrial.

(4) No party will be permitted to call
as a witness in a minitrial, or other-
wise offer evidence from, an individual
in that party’s employ, unless the indi-
vidual appears on the party’s informa-
tion designation (see §§1.721(a)(10)(i) or
1.724(f)(1)) with a general description of
the issues on which she will offer evi-
dence. No party will be permitted to
present expert evidence unless the
party has complied fully with the ex-
pert-disclosure requirements of
§1.729(i)(4). The Commission may per-
mit exceptions to the rules in this
paragraph (g)(4) for good cause shown.

(5) Two days before the beginning of
the minitrial, parties shall file pro-
posed findings of fact and conclusions
of law. These submissions shall not ex-
ceed 40 pages per party. Within three
days after the conclusion of the mini-
trial, parties may submit revised pro-
posed findings of fact and conclusions
of law to meet evidence introduced or
arguments raised at the minitrial.
These submissions shall not exceed 20
pages per party.

(6) The parties shall arrange for the
stenographic transcription of minitrial
proceedings so that transcripts are
available and filed with the Commis-
sion no more than three days after the
conclusion of the minitrial. Absent an
agreement to the contrary, the cost of
the transcript shall be shared equally
between the parties to the proceeding.

(h) Applications for review of staff
decisions issued on delegated authority
in Accelerated Docket proceedings
shall comply with the filing and serv-
ice requirements in §1.115(e)(4). In

47 CFR Ch. | (10-1-09 Edition)

those Accelerated Docket proceedings
which raise issues that may not be de-
cided on delegated authority (see 47
U.S.C. 1565(c)(1); 47 CFR 0.291(d)), the
staff decision issued after the minitrial
will be a recommended decision subject
to adoption or modification by the
Commission. Any party to the pro-
ceeding that seeks modification of the
recommended decision may do so by
filing comments challenging the deci-
sion within 15 days of its release by the
Commission’s Office of Media Rela-
tions. (Compare §1.4(b)(2).) Opposition
comments may be filed within 15 days
of the comments challenging the deci-
sion; reply comments may be filed 10
days thereafter and shall be limited to
issues raised in the opposition com-
ments.

(i) If no party files comments chal-
lenging the recommended decision, the
Commission will issue its decision
adopting or modifying the rec-
ommended decision within 45 days of
its release. If parties to the proceeding
file comments to the recommended de-
cision, the Commission will issue its
decision adopting or modifying the rec-
ommended decision within 30 days of
the filing of the final comments.

[63 FR 41448, Aug. 4, 1998, as amended at 64
FR 60725, Nov. 8, 1999]

§1.731 Confidentiality of information
produced or exchanged by the par-
ties.

(a) Any materials generated in the
course of a formal complaint pro-
ceeding may be designated as propri-
etary by that party if the party be-
lieves in good faith that the materials
fall within an exemption to disclosure
contained in the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552(b) (1)
through (9). Any party asserting con-
fidentiality for such materials shall so
indicate by clearly marking each page,
or portion thereof, for which a propri-
etary designation is claimed. If a pro-
prietary designation is challenged, the
party claiming confidentiality shall
have the burden of demonstrating, by a
preponderance of the evidence, that the
material designated as proprietary
falls under the standards for nondisclo-
sure enunciated in the FOIA.
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(b) Materials marked as proprietary
may be disclosed solely to the fol-
lowing persons, only for use in pros-
ecuting or defending a party to the
complaint action, and only to the ex-
tent necessary to assist in the prosecu-
tion or defense of the case:

(1) Counsel of record representing the
parties in the complaint action and
any support personnel employed by
such attorneys;

(2) Officers or employees of the op-
posing party who are named by the op-
posing party as being directly involved
in the prosecution or defense of the
case;

(3) Consultants or expert witnesses
retained by the parties;

(4) The Commission and its staff; and

(5) Court reporters and stenographers
in accordance with the terms and con-
ditions of this section.

(c) These individuals shall not dis-
close information designated as propri-
etary to any person who is not author-
ized under this section to receive such
information, and shall not use the in-
formation in any activity or function
other than the prosecution or defense
in the case before the Commission.
Each individual who is provided access
to the information shall sign a nota-
rized statement affirmatively stating
that the individual has personally re-
viewed the Commission’s rules and un-
derstands the limitations they impose
on the signing party.

(d) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraph (b) of this section. Each
party shall maintain a log recording
the number of copies made of all pro-
prietary material and the persons to
whom the copies have been provided.

(e) Upon termination of a formal
complaint proceeding, including all ap-
peals and petitions, all originals and
reproductions of any proprietary mate-
rials, along with the log recording per-
sons who received copies of such mate-
rials, shall be provided to the pro-
ducing party. In addition, upon final
termination of the complaint pro-
ceeding, any notes or other work prod-
uct derived in whole or in part from

§1.732

the proprietary materials of an oppos-
ing or third party shall be destroyed.

[68 FR 256573, Apr. 27, 1993, as amended at 63
FR 1039, Jan. 7, 1998]

§1.732 Other required written submis-
sions.

(a) The Commission may, in its dis-
cretion, or upon a party’s motion show-
ing good cause, require the parties to
file briefs summarizing the facts and
issues presented in the pleadings and
other record evidence.

(b) Unless otherwise directed by the
Commission, all briefs shall include all
legal and factual claims and defenses
previously set forth in the complaint,
answer, or any other pleading sub-
mitted in the proceeding. Claims and
defenses previously made but not re-
flected in the briefs will be deemed
abandoned. The Commission may, in
its discretion, limit the scope of any
briefs to certain subjects or issues. A
party shall attach to its brief copies of
all documents, data compilations, tan-
gible things, and affidavits upon which
such party relies or intends to rely to
support the facts alleged and legal ar-
guments made in its brief and such
brief shall contain a full explanation of
how each attachment is relevant to the
issues and matters in dispute. All such
attachments to a brief shall be docu-
ments, data compilations or tangible
things, or affidavits made by persons,
that were identified by any party in its
information designations filed pursu-
ant to §§1.721(a)(10)(1), (a)(0)(ii),
1.724(£)(1), (H)(2), and 1.726(d)(1), (d)(2).
Any other supporting documentation
or affidavits that is attached to a brief
must be accompanied by a full expla-
nation of the relevance of such mate-
rials and why such materials were not
identified in the information designa-
tions. These briefs shall contain the
proposed findings of fact and conclu-
sions of law which the filing party is
urging the Commission to adopt, with
specific citation to the record, and sup-
porting relevant authority and anal-
ysis.

(c) In cases in which discovery is not
conducted, absent an order by the Com-
mission that briefs be filed, parties
may not submit briefs. If the Commis-
sion does authorize the filing of briefs
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