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significantly to the disposition of the 
proceeding for the parties to submit all 
or any portion of their affirmative di-
rect cases in writing, it is the policy of 
the Commission to encourage them to 
do so. However, the phase or phases of 
the proceeding to be submitted in writ-
ing, the dates for the exchange of the 
written material, and other limitations 
upon the effect of adopting the written 
case procedure (such as whether mate-
rial ruled out as incompetent may be 
restored by other competent testi-
mony) is to be left to agreement of the 
parties as approved by the presiding of-
ficer. 

(4) In broadcast comparative cases in-
volving applicants for only new facili-
ties, oral testimony and cross examina-
tion will be permitted only where, in 
the discretion of the presiding judge, 
material issues of decisional fact can-
not be resolved without oral evi-
dentiary hearing procedures or the 
public interest otherwise requires oral 
evidentiary proceedings. 

(e) An official transcript of all con-
ferences shall be made. 

(f) The presiding officer may, upon 
the written request of a party or par-
ties, approve the use of a speakerphone 
as a means of attendance at a pre-
hearing conference if such use is found 
to conduce to the proper dispatch of 
business and the ends of justice. 

[28 FR 12425, Nov. 22, 1963, as amended at 33 
FR 463, Jan. 12, 1968; 36 FR 14133, July 30, 
1971; 37 FR 7507, Apr. 15, 1972; 41 FR 14873, 
Apr. 8, 1976; 43 FR 33251, July 31, 1978; 56 FR 
793, Jan. 9, 1991] 

§ 1.249 Prehearing statement. 

Immediately upon convening the for-
mal hearing in any proceeding, the pre-
siding officer shall enter upon the 
record a statement reciting all actions 
taken at the prehearing conferences, 
and incorporating into the record all of 
the stipulations and agreements of the 
parties which are approved by him, and 
any special rules which he may deem 
necessary to govern the course of the 
proceeding. 

[28 FR 12425, Nov. 22, 1963. Redesignated at 33 
FR 463, Jan. 12, 1968] 

HEARING AND INTERMEDIATE DECISION 

§ 1.250 Discovery and preservation of 
evidence; cross-reference. 

For provisions relating to prehearing 
discovery and preservation of admis-
sible evidence, see §§ 1.311 through 1.325. 

[33 FR 463, Jan. 12, 1968] 

§ 1.251 Summary decision. 
(a)(1) Any party to an adjudicatory 

proceeding may move for summary de-
cision of all or any of the issues set for 
hearing. The motion shall be filed at 
least 20 days prior to the date set for 
commencement of the hearing. The 
party filing the motion may not rest 
upon mere allegations or denials but 
must show, by affidavit or by other 
materials subject to consideration by 
the presiding officer, that there is no 
genuine issue of material fact for de-
termination at the hearing. 

(2) With the permission of the pre-
siding officer, or upon his invitation, a 
motion for summary decision may be 
filed at any time before or after the 
commencement of the hearing. No ap-
peal from an order granting or denying 
a request for permission to file a mo-
tion for summary decision shall be al-
lowed. If the presiding officer author-
izes a motion for summary decision 
after the commencement of the hear-
ing, proposed findings of fact and con-
clusions of law on those issues which 
the moving party believes can be re-
solved shall be attached to the motion, 
and any other party may file findings 
of fact and conclusions of law as an at-
tachment to pleadings filed by him 
pursuant to paragraph (b) of this sec-
tion. 

(b) Within 14 days after a motion for 
summary decision is filed, any other 
party to the proceeding may file an op-
position or a countermotion for sum-
mary decision. A party opposing the 
motion may not rest upon mere allega-
tions or denials but must show, by affi-
davit or by other materials subject to 
consideration by the presiding officer, 
that there is a genuine issue of mate-
rial fact for determination at the hear-
ing, that he cannot, for good cause, 
present by affidavit or otherwise facts 
essential to justify his opposition, or 
that summary decision is otherwise in-
appropriate. 
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