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this section and the protection thereby
afforded is adequate, any person who
submits materials which he or she
wishes withheld from public inspection
under 5 U.S.C. 552(b)(4) must submit a
request for non-disclosure pursuant to
§0.459. If it is shown in the request that
the materials contain trade secrets or
privileged or confidential commercial,
financial or technical data, the mate-
rials will not be made routinely avail-
able for inspection; and a persuasive
showing as to the reasons for inspec-
tion will be required in requests for in-
spection submitted under §0.461. In the
absence of a request for non-disclosure,
the Commission may, in the unusual
instance, determine on its own motion
that the materials should not be rou-
tinely available for public inspection.

(e) Interagency and intra-agency memo-
randa or letters, 5 U.S.C. 552(b)(5). Inter-
agency and intra-agency memoranda or
letters and the work papers of members
of the Commission or its staff will not
be made available for public inspec-
tion, except in accordance with the
procedures set forth in §0.461. Normally
such papers are privileged and not
available to private parties through
the discovery process, since their dis-
closure would tend to restrain the com-
mitment of ideas to writing, would
tend to inhibit communication among
Government personnel, and would, in
some cases, involve premature disclo-
sure of their contents.

(f) Persommnel, medical and other files
whose disclosure would constitute a clear-
ly unwarranted invasion of personal pri-
vacy, 5 U.S.C. 552(b)(6). Under E.O. 10561,
the Commission maintains an Official
Personnel Folder for each of its em-
ployees. Such folders are under the ju-
risdiction and control, and are a part of
the records, of the U.S. Office of Per-
sonnel Management. Except as pro-
vided in the rules of the Office of Per-
sonnel Management (6 CFR 293.311),
such folders will not be made available
for public inspection by the Commis-
sion. In addition, other records of the
Commission containing private, per-
sonal or financial information con-
cerning particular employees and Com-
mission contractors will be withheld
from public inspection.

(g) Under 5 U.S.C. 552(b)(7), records
compiled for law enforcement purposes, to
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the extent that production of such
records:

(1) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(2) Would deprive a person of a right
to fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source;

(5) Would disclose investigative tech-
niques or procedures or would disclose
investigative guidelines if such disclo-
sure could reasonably be expected to
risk circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

§0.458 Nonpublic information.

Any person regulated by or prac-
ticing before the Commission coming
into possession of written nonpublic in-
formation (including written material
transmitted in electronic form) as de-
scribed in §19.735-203(a) of this chapter
under circumstances where it appears
that its release was inadvertent or oth-
erwise unauthorized shall be obligated
to and shall promptly return the infor-
mation to the Commission’s Office of
Inspector General without further dis-
tribution or use. See 47 CFR 19.735-203.

§0.459 Requests that materials or in-
formation submitted to the Commis-
sion be withheld from public in-
spection.

(a)(1) Any person submitting infor-
mation or materials to the Commission
may submit therewith a request that
such information not be made rou-
tinely available for public inspection.
(If the materials are specifically listed
in §0.457, such a request is unneces-
sary.) A copy of the request shall be at-
tached to and shall cover all of the ma-
terials to which it applies and all cop-
ies of those materials. If feasible, the
materials to which the request applies
shall be physically separated from any
materials to which the request does
not apply; if this is not feasible, the
portion of the materials to which the
request applies shall be identified. In
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the latter circumstance, where con-
fidential treatment is sought only for a
portion of a document, the person sub-
mitting the document shall submit a
redacted version for the public file.

(2) Comments and other materials
may not be submitted by means of the
Commission’s Electronic Comment Fil-
ing System (ECFS) with a request for
confidential treatment under this sec-
tion.

(3) The Commission may use abbre-
viated means for indicating that the
submitter of a record seeks confiden-
tial treatment, such as a checkbox ena-
bling the submitter to indicate that
the record is confidential. However,
upon receipt of a request for inspection
of such records pursuant to §0.461, the
submitter will be notified of such re-
quest pursuant to §0.461(d)(3) and will
be requested to justify the confidential
treatment of the record, as set forth in
paragraph (b) of this section.

(b) Except as provided in §0.459(a)(3),
each such request shall contain a state-
ment of the reasons for withholding
the materials from inspection (see
§0.457) and of the facts upon which
those records are based, including:

(1) Identification of the specific infor-
mation for which confidential treat-
ment is sought;

(2) Identification of the Commission
proceeding in which the information
was submitted or a description of the
circumstances giving rise to the sub-
mission;

(3) Explanation of the degree to
which the information is commercial
or financial, or contains a trade secret
or is privileged;

(4) Explanation of the degree to
which the information concerns a serv-
ice that is subject to competition;

(5) Explanation of how disclosure of
the information could result in sub-
stantial competitive harm;

(6) Identification of any measures
taken by the submitting party to pre-
vent unauthorized disclosure;

(7) Identification of whether the in-
formation is available to the public
and the extent of any previous disclo-
sure of the information to third par-
ties;

(8) Justification of the period during
which the submitting party asserts

68

47 CFR Ch. | (10-1-09 Edition)

that material should not be available
for public disclosure; and

(9) Any other information that the
party seeking confidential treatment
believes may be useful in assessing
whether its request for confidentiality
should be granted.

(c) Casual requests (including simply
stamping pages ‘‘confidential’’) which
do not comply with the requirements
of paragraphs (a) and (b) of this section
will not be considered.

(d)(1) If a response in opposition to a
confidentiality request is filed, the
party requesting confidentiality may
file a reply within ten business days.
All responses or replies filed under this
paragraph must be served on all par-
ties.

(2) Requests which comply with the
requirements of paragraphs (a) and (b)
of this section will be acted upon by
the appropriate custodian of records
(see §0.461(d)(1)), who is directed to
grant the request if it demonstrates by
a preponderance of the evidence that
non-disclosure is consistent with the
provisions of the Freedom of Informa-
tion Act, 5 U.S.C. 552. If the request for
confidentiality is granted, the ruling
will be placed in the public file in lieu
of the materials withheld from public
inspection.

(3) The Commission may defer acting
on requests that materials or informa-
tion submitted to the Commission be
withheld from public inspection until a
request for inspection has been made
pursuant to §0.460 or §0.461. The infor-
mation will be accorded confidential
treatment, as provided for in §§0.459(g)
and 0.461, until the Commission acts on
the confidentiality request and all sub-
sequent appeal and stay proceedings
have been exhausted.

(e) If the materials are submitted
voluntarily (i.e., absent any require-
ment by statute, regulation, or the
Commission), the person submitting
them may request the Commission to
return the materials without consider-
ation if the request for confidentiality
should be denied. In that event, the
materials will ordinarily be returned
(e.g., an application will be returned if
it cannot be considered on a confiden-
tial basis). Only in the unusual in-
stance where the public interest so re-
quires will the materials be made
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available for public inspection. How-
ever, no materials submitted with a re-
quest for confidentiality will be re-
turned if a request for inspection has
been filed under §0.461. If submission of
the materials is required by the Com-
mission and the request for confiden-
tiality is denied, the materials will be
made available for public inspection
once the period for review of the denial
has passed.

(f) If no request for confidentiality is
submitted, the Commission assumes no
obligation to consider the need for non-
disclosure but, in the unusual instance,
may determine on its own motion that
the materials should be withheld from
public inspection. See §0.457(g).

(g) If a request for confidentiality is
denied, the person who submitted the
request may, within ten business days,
file an application for review by the
Commission. If the application for re-
view is denied, the person who sub-
mitted the request will be afforded ten
business days in which to seek a judi-
cial stay of the ruling. If these periods
expire without action by the person
who submitted the request, the mate-
rials will be returned to the person who
submitted them or will be placed in a
public file. Notice of denial and of the
time for seeking review or a judicial
stay will be given by telephone, with
follow-up notice in writing. The first
day to be counted in computing the
time periods established in this para-
graph is the day after the date of oral
notice. Materials will be accorded con-
fidential treatment, as provided in
§0.459(g) and §0.461, until the Commis-
sion acts on any timely applications
for review of an order denying a re-
quest for confidentiality, and until a
court acts on any timely motion for
stay of such an order denying confiden-
tial treatment.

(h) If the request for confidentiality
is granted, the status of the materials
is the same as that of materials listed
in §0.457. Any person wishing to inspect
them may submit a request for inspec-
tion under §0.461.

(i) Third party owners of materials
submitted to the Commission by an-
other party may participate in the pro-
ceeding resolving the confidentiality of
the materials.
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§0.460 Requests for inspection of
records which are routinely avail-
able for public inspection.

(a) Sections 0.453 and 0.455 list those
Commission records which are rou-
tinely available for public inspection
and the places at which those records
may be inspected. Subject to the limi-
tations set out in this section, a person
who wants to inspect such records need
only appear at the specified location
and ask to see the records. Many such
records also are available through the
Commission’s Web site, located at
http://www.fcc.gov and the Commis-
sion’s electronic reading room, located
on its Web site at http:/www.fcc.gov/
foia/e-room.html. Commission docu-
ments listed in §§0.416 and 0.445 are
published in the FCC Record, and many
such documents or summaries thereof
are also published in the FEDERAL REG-
ISTER.

(b) A person who wishes to inspect
the records must appear at the speci-
fied location during the office hours of
the Commission and must inspect the
records at that location. (Procedures
governing requests for copies are set
out in §0.465.) However, arrangements
may be made in advance, by telephone
or by correspondence, to make the
records available for inspection on a
particular date, and there are many
circumstances in which such advance
arrangements will save inconvenience.
If the request is for a large number of
documents, for example, a delay in col-
lecting them is predictable. Current
records may be in use by the staff when
the request is made. Older records may
have been forwarded to another loca-
tion for storage.

(c) The records in question must be
reasonably described by the person re-
questing them so as to permit their lo-
cation by staff personnel. The informa-
tion needed to locate the records will
vary, depending on the records re-
quested. Advice concerning the kind of
information needed to locate par-
ticular records will be furnished in ad-
vance upon request. Members of the
public will not be given access to the
area in which records are kept and will
not be permitted to search the files.

(d) If it appears that there will be an
appreciable delay in locating or pro-
ducing the records (as where a large
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