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§76.954

(b) Late-filed complaints will be dis-
missed with prejudice.

[58 FR 29753, May 21, 1993, as amended at 58
FR 46736, Sept. 2, 1993; 59 FR 17960, 17974, Apr.
15, 1994; 60 FR 35868, July 12, 1995; 61 FR 18979,
Apr. 30, 1996]

§76.954 Initial review of complaint;
minimum showing requirement;
dismissal of defective complaints.

(@) The Commission will conduct an
initial review of a complaint to deter-
mine if it meets the minimum showing
required to allow the complaint to go
forward. The minimum showing shall
be satisfied if the complaint is filed
using the standard complaint form de-
scribed in §76.951 and includes all infor-
mation and attachments required by
that form. A complainant will not be
required, as part of the minimum show-
ing, to provide the underlying informa-
tion and calculations necessary to
judge the cable programming service
rate in question against the Commis-
sion’s rate standards.

(b) A complaint that does not meet
the minimum showing requirement de-
scribed in paragraph (a) of this section
will be considered defective. A defec-
tive complaint will be dismissed with-
out prejudice to filing a corrected com-
plaint as provided by §76.955. The Com-
mission will notify the complainant by
mail of the dismissal. The filing of a
complaint on the applicable form, but
which is otherwise defective, will toll
the limitation period established by
§76.953.

§76.955 Additional opportunity to file
corrected complaint.

(a) If the Commission dismisses an
initial complaint without prejudice
pursuant to §76.954, the complainant
shall have one additional opportunity
to cure the defect and file a corrected
complaint.

(b) For a complaint filed on the ap-
plicable form but is otherwise defec-
tive, the complainant must cure the
defect and file a corrected complaint
with the Commission within 30 days
from the date of the Commission’s dis-
missal notice. Failure to cure the de-
fect and file a corrected complaint
within this time period will result in
dismissal of the complaint with preju-
dice.
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§76.956 Cable operator response.

(a) Unless otherwise directed by the
local franchising authority, a cable op-
erator must file with the local fran-
chise authority a response to the com-
plaint. The response shall indicate
when the cable operator received no-
tice of the complaint. Service by mail
is complete upon mailing. See §1.47(f)
of this chapter. The response shall in-
clude the information required by the
appropriate FCC form, including rate
cards, channel line-ups, and an expla-
nation of any discrepancy in the fig-
ures provided in these documents and
the rate filing. The cable operator
must file its response with the local
franchise authority via first class mail.

(b) The burden shall be on the cable
operator to prove that the service rate
or equipment charge in question is not
unreasonable. The cable operator may
carry its burden in the following man-
ner:

(1) For a service rate at or below the
permitted level, by providing informa-
tion and calculations that demonstrate
that the rate in question falls at or
below the permitted level;

(2) For a service rate that exceeds the
permitted level;

(i) By providing proof that the cable
system has reduced the rate for the
cable programming service at issue to
a level at or below the permitted level;
or

(ii) By providing detailed cost-based
information that demonstrates that
the rate in question is reasonable de-
spite the fact that it exceeds the per-
mitted level.

(3) For a charge for equipment instal-
lation or rental, by providing informa-
tion that demonstrates that the charge
is based on the cable operator’s actual
cost.

(c) In addition to responding to the
merits of a complaint, the cable oper-
ator may also move for dismissal of the
complaint for failure to meet the min-
imum showing requirement. Any such
motion for dismissal must state with
particularity the reasons the cable op-
erator believes the complaint is defec-
tive and shall not relieve the cable op-
erator of its obligation to respond to
the merits of the complaint.
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(d) A cable operator may file a con-
solidated response to multiple com-
plaints regarding the identical rate or
rate increase. A consolidated response
must be filed within 30 days from the
date of service of the first complaint
received, unless the Commission noti-
fies the cable operator to the contrary.
A cable operator may amend a consoli-
dated response to address new issues
raised by complaints received after the
cable operator’s initial response.

(e) A cable operator that fails to file
and serve a response to a valid com-
plaint may be deemed in default. If the
Commission deems a cable operator in
default, the Commission may enter an
order against the cable operator find-
ing the rate to be unreasonable and
mandating appropriate relief.

(f) A cable operator need not respond
to any complaint that is:

(1) Not filed on the applicable form;
or

(2) That the Commission determined
is defective and has so notified the
cable operator.

[58 FR 29753, May 21, 1993, as amended at 59
FR 17975, Apr. 15, 1994; 61 FR 18979, Apr. 30,
1996; 64 FR 35950, July 2, 1999]

§76.957 Commission adjudication of
the complaint.

The Commission will consider the
complaint and the cable operator’s re-
sponse and then determine by written
decision whether the rate for the cable
programming service or associated
equipment is unreasonable or not. In
making its determination, the Com-
mission will only review the amount of
the rate increase subject to the com-
plaint. If the Commission determines
that the rate change in question is un-
reasonable, it will grant the complaint
and may order appropriate relief, in-
cluding, but not limited to, prospective
rate reductions and refunds. If it deter-
mines that the rate in question is rea-
sonable, the Commission will deny the
complaint.

[60 FR 52121, Oct. 5, 1995]

EFFECTIVE DATE NOTE: At 60 FR 52121, Oct.
5, 1995, §76.957 was revised. This section con-
tains information collection and record-
keeping requirements and will not become
effective until 30 days after approval has
been given by the Office of Management and
Budget.

§76.961

§76.960 Prospective rate reductions.

Upon a finding that a rate for cable
programming service or associated
equipment is unreasonable, the Com-
mission may order the cable operator
to implement a prospective rate reduc-
tion to the class of customers sub-
scribing to the cable programming
service at issue.

(a) For an operator that adjusts its
rates using the quarterly rate adjust-
ment system pursuant to Section
76.922(d), the Commission’s decision re-
garding a prospective rate reduction
shall remain binding on the cable oper-
ator for one year unless the Commis-
sion specifies otherwise.

(b) For an operator that adjusts its
rates using the annual rate adjustment
system pursuant to Section 76.922(e),
for one year following the Commis-
sion’s decision, the operator shall pro-
vide the Commission at least 30 days’
notice of any proposed change.

[60 FR 52121, Oct. 5, 1995]

EFFECTIVE DATE NOTE: At 60 FR 52121, Oct.
5, 1995, §76.960 was revised. This section con-
tains information collection and record-
keeping requirements and will not become
effective until 30 days after approval has
been given by the Office of Management and
Budget.

§76.961 Refunds.

(@) Upon a finding that a rate for
cable programming service or associ-
ated equipment is unreasonable, the
Commission may order the cable oper-
ator to refund to subscribers that por-
tion of previously paid rates which is
deemed unreasonable.

(b) The cumulative refund due sub-
scribers shall be calculated from the
date of the first complaint filed with
the franchising authority until the
date a cable operator implements a
prospective rate reduction as ordered
by the Commission pursuant to §76.960.
The Commission shall calculate refund
liability according to the rules in ef-
fect for determining the reasonableness
of the rates for the period of time cov-
ered by the complaint.

(c) The cable operator, in its discre-
tion, may implement a refund in the
following manner:

(1) By returning overcharges to those
subscribers who actually paid the over-
charges, either through direct payment
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