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pay television transmissions, non-pre-
mium subscription television, and free 
conditional access delivery trans-
missions; and 

(2) With respect to any commercial 
audiovisual content delivered or trans-
mitted in form of a video-on-demand or 
pay-per-view transmission, a covered 
entity shall not encode such content so 
as to prevent a covered product, with-
out further authorization, from paus-
ing such content up to 90 minutes from 
initial transmission by the covered en-
tity (e.g., frame-by-frame, minute-by- 
minute, megabyte by megabyte). 

§ 76.1905 Petitions to modify encoding 
rules for new services within de-
fined business models. 

(a) The encoding rules for defined 
business models in § 76.1904 reflect the 
conventional methods for packaging 
programs in the MVPD market as of 
December 31, 2002, and are presumed to 
be the appropriate rules for defined 
business models. A covered entity may 
petition the Commission for approval 
to allow within a defined business 
model, other than unencrypted broad-
cast television, the encoding of a new 
service in a manner different from the 
encoding rules set forth in § 76.1904(b)(1) 
and (2). No such petition will be ap-
proved under the public interest test 
set forth in paragraph (c)(4) of this sec-
tion unless the new service differs from 
existing services provided by any cov-
ered entity under the applicable de-
fined business model prior to December 
31, 2002. 

(b) Petitions. A petition to encode a 
new service within a defined business 
model other than as permitted by the 
encoding rules set forth in § 76.1904(b)(1) 
and (2) shall describe: 

(1) The defined business model, the 
new service, and the proposed encoding 
terms, including the use of copy never 
and copy one generation encoding, and 
the encoding of content with respect to 
‘‘pause’’ set forth in § 76.1904(b)(2). 

(2) Whether the claimed benefit to 
consumers of the new service, includ-
ing, but not limited to, the availability 
of content in earlier release windows, 
more favorable terms, innovation or 
original programming, outweighs the 
limitation on the consumers’ control 
over the new service; 

(3) The ways in which the new service 
differs from existing services offered by 
any covered entity within the applica-
ble defined business model prior to De-
cember 31, 2002; 

(4) All other pertinent facts and con-
siderations relied on to support a de-
termination that grant of the petition 
would serve the public interest. 

(5) Factual allegations shall be sup-
ported by affidavit or declaration of a 
person or persons with actual knowl-
edge of the facts, and exhibits shall be 
verified by the person who prepares 
them. 

(c) Petition process—(1) Public notice. 
The Commission shall give public no-
tice of any such petition. 

(2) Comments. Interested persons may 
submit comments or oppositions to the 
petition within thirty (30) days after 
the date of public notice of the filing of 
such petition. Comments or opposi-
tions shall be served on the petitioner 
and on all persons listed in petitioner’s 
certificate of service, and shall contain 
a detailed full statement of any facts 
or considerations relied on. Factual al-
legations shall be supported by affi-
davit or declaration of a person or per-
sons with actual knowledge of the 
facts, and exhibits shall be verified by 
the person who prepares them. 

(3) Replies. The petitioner may file a 
reply to the comments or oppositions 
within ten (10) days after their submis-
sion, which shall be served on all per-
sons who have filed pleadings and shall 
also contain a detailed full showing, 
supported by affidavit or declaration, 
of any additional facts or consider-
ations relied on. There shall be no fur-
ther pleadings filed after petitioner’s 
reply, unless authorized by the Com-
mission. 

(4) Commission determination as to en-
coding rules for a new service within a de-
fined business model. (i) Proceedings ini-
tiated by petitions pursuant to this 
section shall be permit-but-disclose 
proceedings, unless otherwise specified 
by the Commission. The covered entity 
shall have the burden of proof to estab-
lish that the proposed change in encod-
ing rules for a new service is in the 
public interest. In making its deter-
mination, the Commission shall take 
into account the following factors: 
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(A) Whether the benefit to consumers 
of the new service, including but not 
limited to earlier release windows, 
more favorable terms, innovation or 
original programming, outweighs the 
limitation on the consumers’ control 
over the new service; 

(B) Ways in which the new service 
differs from existing services offered by 
any covered entity within the applica-
ble defined business model prior to De-
cember 31, 2002; and 

(ii) The Commission may specify 
other procedures, such as oral argu-
ment, evidentiary hearing, or further 
written submissions directed to par-
ticular aspects, as it deems appro-
priate. 

(iii) A petition may, upon request of 
the petitioner, be dismissed without 
prejudice as a matter of right prior to 
the adoption date of any final action 
taken by the Commission with respect 
to the petition. A petitioner’s request 
for the return of a petition will be re-
garded as a request for dismissal. 

(d) Complaint regarding a new service 
not subject to petition. In an instance in 
which an interested party has a sub-
stantial basis to believe and does be-
lieve in good faith that a new service 
within a defined business model has 
been launched without a petition as re-
quired by this section, such party may 
file a complaint pursuant to § 76.7. 

§ 76.1906 Encoding rules for undefined 
business models. 

(a) Upon public notice and subject to 
requirements as set forth herein, a cov-
ered entity may launch a program 
service pursuant to an undefined busi-
ness model. Subject to Commission re-
view upon complaint, the covered enti-
ty may initially encode programs pur-
suant to such undefined business model 
without regard to limitations set forth 
in § 76.1904(b). 

(1) Notice. Concurrent with the 
launch of an undefined business model 
by a covered entity, the covered entity 
shall issue a press release to the PR 
Newswire so as to provide public notice 
of the undefined business model, and 
the proposed encoding terms. The no-
tice shall provide a concise summary of 
the commercial audiovisual content to 
be provided pursuant to the undefined 
business model, and of the terms on 

which such content is to be available 
to consumers. Immediately upon re-
quest from a party entitled to be a 
complainant, the covered entity shall 
make available information that indi-
cates the proposed encoding terms, in-
cluding the use of copy never or copy 
one generation encoding, and the en-
coding of content with respect to 
‘‘pause’’ as defined in § 76.1904(b)(2). 

(2) Complaint process. Any interested 
party (‘‘complainant’’) may file a com-
plaint with the Commission objecting 
to application of encoding as set forth 
in the notice. 

(i) Pre-complaint resolution. Prior to 
initiating a complaint with the Com-
mission under this section, the com-
plainant shall notify the covered entity 
that it may file a complaint under this 
section. The notice must be suffi-
ciently detailed so that the covered en-
tity can determine the specific nature 
of the potential complaint. The poten-
tial complainant must allow a min-
imum of thirty (30) days from such no-
tice before filing such complaint with 
the Commission. During this period the 
parties shall endeavor in good faith to 
resolve the issue(s) in dispute. If the 
parties fail to reach agreement within 
this 30 day period, complainant may 
initiate a complaint in accordance 
with the procedures set forth herein. 

(ii) Complaint. Within two years of 
publication of a notice under paragraph 
(a)(1) of this section, a complainant 
may file a complaint with the Commis-
sion objecting to application of the en-
coding terms to the service at issue. 
Such complaint shall state with par-
ticularity the basis for objection to the 
encoding terms. 

(A) The complaint shall contain the 
name and address of the complainant 
and the name and address of the cov-
ered entity. 

(B) The complaint shall be accom-
panied by a certification of service on 
the named covered entity. 

(C) The complaint shall set forth 
with specificity all information and ar-
guments relied upon. Specific factual 
allegations shall be supported by a dec-
laration of a person or persons with ac-
tual knowledge of the facts, and exhib-
its shall be verified by the person who 
prepares them. 
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